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IN THE H O US E BY THE FINANCE COMMITTEE

CS FOR HOUSE B I L L  NO. 470 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEG IS LA TUR E - SECOND SESSION 

A  BILL

For an Act entitled: "An Act relating to the release of oil and hazardous

substances; repealing the oil spill m it ig ati on  ac­

count; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46 is amended by adding a n ew chapter to read:

CHAPTER 08. OIL AN D HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares

that the release of oil or hazardous substances into the environment 

presents a real and substantial threat to the public h ea l t h  and w e l­

fare, to the environment, and to the economy of the state. The legis­

lature therefore concludes that it is in the best interest of the

state and its citizens to provide a readily available fund for the 

payment of the expenses incurred by the Department of Environmental 

Conservation in the prote ct ion  of the environment of the state from 

the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in

the state general fund the oil and hazardous substance release r e­

sponse fund. The fund shall be administered by the commissioner of 

environmental conservation.

(b) Money from an appropriation made to the fund remaining in 

the fund at the end of a fiscal year remains available for expenditure 

in successive fiscal years.

(c) The fund shall be us e d  for actual expenses incurred under 

AS  46.08.040. The fund may not be used for capital improvements.

Original sponsors: Davis, Koponen,
Hurley, et al
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1 Sec. 46.08.020. FINA NC IN G OF THE FUND. (a) The legislature may

2 appropriate from the fo ll owi ng  sources to the fund:

3 (1) money re ceived from federal, state, or other sources or

4 from a private donor;

5 (2) m oney re covered or otherwise received from parties

6 responsible for the containment and cleanup of oil or a hazardous

7 substance at a specific site, but e xcluding funds from performance

8 bonds and other forms of financial responsibility held in escrow

9 pending satisfactory pe rf ormance of a p rivately financed response

10 action;

11 (3) fines, penalties, or damages recovered u nder this

12 chapter or other law for costs incurred by the state as a result of

13 the release or threa te ne d release of oil or a hazardous substance.

14 (b) Money received by the state u nder (a)(2) and (a)(3) of this

15 section shall be dep osi te d in the general fund and credited to a

16 special account called the "oil and hazardous substance release miti-

17 gation account." The legislature may  annually appropriate to the fund

18 from this account a sum equal to the amount received u nd er (a)(2) and

19 (a)(3) of this section dur i n g  the ca lendar ye a r  preceding the legisla-

20 tive session in w h ic h the appropriations are to be made.

21 Sec. 46.08.030. FINANCING THE A B A TE ME NT  OF O I L  O R  HA ZARDOUS

22 SUBSTANCE RELEASES. It is the intent of the legislature and de clared

23 to be the public policy of the state that funds for the abatement of a

24 release of oil or a h az ardous substance will always be available.

25 Sec. 46.08.040. PURPOSES OF T H E  FUND. The commissioner may use

26 money from the fund to

27 (1) contain, clean up, and take other neces sa ry  action,

28 such as monitoring, assessing, investigating, and evaluating the

29 release or threatened release of oil or a hazardous substance that
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1 p oses an imminent and s u b s t a n t i a l  threat to the p u b l i c  h e a l t h  or

2 we lf are , or to the environment;

3 (2) provide m a t c h i n g  funds for p a r t i c i p a t i o n  in federa l oil

4 d i s c h a r g e  c l e a n u p  acti vi ti es  and  u n d e r  42 U.S .C . 9601 - 9657 (Compre-

5 h e n s i v e  E n v i r o n me nt al Res po ns e, C o m p e ns at io n,  and L i a b i l i t y  Act of

6 1980); and

7 (3) recover the cost to the state or to a m u n i c i p a l i t y  of a

8 c on ta inment and  cleanup r e s u l t i n g  f rom the r e l e a s e  or the t h r e a t e n e d

9 relea se  of oil or a h a z a r d o u s  substance.

10 Sec. 46.08.050. R E C O R D S  OF T H E  FUND. (a) The d e p a r t m e n t  shall

11 m a i n t a i n  a c c o u n t i n g  record s s how in g the i n c o m e  and expen se s of the

12 fund.

13 (b) The departm en t shall d e v e l o p  p r o c e d u r e s  g o v e r n i n g  the expen-

14 di tu re  of, and a cc ou n t i n g  for, m o n e y  e x p e n d e d  from the fund, and m a y

15 not delay i m p l e m e n t a t i o n  of this chapt er p e n d i n g  the ef f e c t i v e  date  of

16 the p r o c e d u r e s .

17 Sec. 46.08.060. R E P O R T  TO  T HE  L E G I S L A T U R E .  (a) The commis-

18 si on er  shall submit a report to the l e g i s l a t u r e  not later t h a n  the

19 10th day f o l l o w i n g  the co n v e n i n g  of e ac h  r e g u l a r  s e s s i o n  of the legis-

20 lature. The report m ay include i n f o r m a t i o n  c o n s i d e r e d  s ign if ic an t by

21 the c o m m i s s i o n e r  but must include:

22 (1) the amount of m o n e y  e x p e n d e d  u n d e r  AS  4 6 . 0 8 . 0 4 0  d u r i n g

23 the p r e c e d i n g  fiscal year;

24 (2) the amount and source of m o n e y  r e c e i v e d  a nd  m o n e y

25 rec ove re d d u r i n g  the p r e c e d i n g  fiscal y e a r  as s p e c i f i e d  in A S  46.08.-

26 020;

27 (3) a summary of m u n i c i p a l  p a r t i c i p a t i o n  in r e s p o n s e s

28 funded by the fund;

29 (4) a d e t a i l e d  summ ar y of d e p a r t m e n t  a ct iv i t i e s  in
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r e s p o n s e s  funded by the fund d u r i n g  the pr ece di ng  fiscal year, i n c l u d­

ing r e s p o n s e  d e s cr ipt io ns  and s ta te m e n t s  outlining the na tu r e  of the 

t h r e a t ; an d

(5) the p r o j ec ted  cost for the next fiscal y e a r  of m o n i t o r­

ing, ope ra t i n g ,  a n d  m a i n t a i n i n g  sites where response has be e n  c o m­

pl e t e d  o r  is ex pe c t e d  to be c o n t i n u e d  during the fiscal year.

(b) As part of the d e p a r t m e n t’s on-going i d e n t i f i c a t i o n  efforts 

a s s o c i a t e d  w i t h  oil spill or h a z a r d o u s  w aste sites, the c o m mi ssi on er  

shall i n c l u d e  in the report u n d e r  this section

(1) a summary of the sites identified by the department;

(2) the immediate an d lo ng-term threats to the public 

h e a l t h  o r  w e l f a r e  or to the en v i r o n m e n t  posed by these sites; and

(3) the a ppropriate a c t i o n s  needed to abate these threats, 

and t h e i r  e s t i m a t e d  cost.

Sec. 46.08.070. R E I M B U R S E M E N T  F O R  CONTAINMENT A N D  CLEANUP. (a) 

The c o m m i s s i o n e r  shall seek r e i m b u r s e m e n t  pr omptly u n d e r  this section, 

AS 46 .0 3 . 7 6 0 ( e ) ,  o r  federal law for the cost i nc urr ed  in the cleanup 

or c o n t ai nm en t of oil or a h a z a r d o u s  substance that has b e e n  released.

(b) The att or ne y general, at the request of the commissioner, 

ma y s e e k  to r e co ver  money e x p e n d e d  by the department u n d e r  this c h a p­

ter or o th er  law to contain an d c l e a n  u p  oil o r  a h a z ar do us  substance 

that h a s  b e e n  rel ea se d or to c o n tr ol  the threatened release of oil or 

a h a z a r d o u s  substance.

(c) The depar tm en t m a y  r e i m b u r s e  a m u n i c i p a l i t y  for actual 

exp en se s, o th er than normal o p e r a t i n g  expenses, incurred in the a b a t e­

ment of  a release or t hr ea te ned  r e l e a s e  of oil or a h a z ar do us  s u b­

stance if

(1) the m un ic i p a l i t y  has entered into an ag reement w i t h  the

c o m m i s s i o n e r  u n d e r  AS 46 .0 9. 0 2 0 ( e )  b ef o r e  i ncurring the expenses for
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1 which reimbursement is sought; and

2 (2) the commissioner determines that the expenses were for

3 a necessary emergency first response to a release or threatened re-

4 lease that posed an imminent and substantial threat to the public

5 health or welfare, or to the environment.

6 Sec. 46.08.080. REGULATIONS. The commissioner may adopt regu-

7 lations necessary to implement the provisions of this chapter.

8 Sec. 46.08.900. DEFINITIONS. In this chapter

9 (1) "capital improvement" includes construction, renova-

10 tion, repair of, and improvement to, a building, but does not include

11 other improvements to real property, such as construction of a dike or

12 retaining wall;

13 (2) "commissioner" means the commissioner of environmental

14 conservation;

15 (3) "containment and cleanup" includes the direct and

16 indirect efforts associated with the prevention, abatement, contain-

17 ment, or removal of oil or a hazardous substance, the restoration of

18 the environment, and incidental administrative costs;

19 (4) "department" means the Department of Environmental

20 Conservation;

21 (5) "fund" means the oil and hazardous substance release

22 response fund;

23 (6) "hazardous substance" means

24 (A) an element or compound that, w h e n  it enters into

25 or on the surface or subsurface land or w at er of the state,

26 presents an imminent and substantial da ng er  to the public hea lt h

27 or welfare, or to fish, animals, vegetation, or any part of the

28 natural habitat in which fish, animals, or w il dli fe  may be found;

29 or
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1 (B) a substance defined as a h a z ar do us substance u n d e r

2 42 U.S.C. 9601 - 9657 (Comprehensive Enviro nm en tal  Response,

3 Compensation, and Liability Act of 1980);

4 (7) "oil" means p e t r o l e u m  products of any kind and in any

5 form, w h e t h e r  crude, refined, or a pe t r o l e u m  by-product, i n c lud in g
*

6 petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily

7 refuse, oil mixed w i t h  other wastes, liquified natural gas, propane,

8 butane, and o ther liquid hy dr ocarbons regardless of specific gravity;

9 (8) "release" means an intentional or unint en ti ona l release

10 into the e nvi ronment of the state.

11 * Sec. 2. AS 46 is amended by adding a new  c h ap te r to read:

12 CHAPT ER  09. HAZARDOUS SUBSTANCE R E L E A S E  CONTROL.

13 Sec. 46.09.010. REPORT OF  H AZARDOUS SU B S T A N C E  RELEASES. (a)

14 Except as pr ov id ed in (b) of this section, a p e r s o n  in  charge of a

15 vehicle, vessel or container from which, or a place at which, a haz-

16 ardous substance is released shall report the release to the depart-

17 ment and a ppropriate public safety agencies p r o m p t l y  after le ar ni ng of

18 the release.

19 (b) The commissioner may enter into an agreement w i t h  a p e r s o n

20 for the periodi c reporting of a controlled release of a ha z a r d o u s

21 substance if the release is not into water.

22 Sec. 46.09.020. CONTAINMENT A N D  CLEANUP OF A  R E L E A S E D  H A Z A R D O U S

23 SUBSTANCE. (a) A person who causes a rele ase  of a hazar do us  sub-

24 ■ stance shall make reasonable efforts to c o n t a i n  and c lean u p  the

25 hazardous substance promptly after learning of the release, un le ss  the

26 commissioner determines

27 (1) a fter consulting the E nv iro nm en ta l P ro te c t i o n  A g e n c y  or

28 appropriate public safety agencies, that containment or c l ean up  is

29 technically infeasible;
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(2) that c o n t a i n m e n t  or  c le anu p w o u l d  cause g r e a t e r  e n­

vi r o n m e n t a l  d a m a g e  t h a n  the r e l e a s e  w o u l d  c a u s e  if u n a b ate d;  or

(3) that c on t a i n m e n t  or c l ean up  w o u l d  p o s e  a g r e a t e r  threat 

to h u m a n  life or h e a l t h  than the release itself.

(b) The c o m m i s s i o n e r  shall d e v e l o p  g u i d e l i n e s  p r e s c r i b i n g  g e n­

eral pr oc e d u r e s  and m e t h o d s  to be u s e d  in th e c on t a i n m e n t  and clean up 

of a h a z ar do us  substance.

(c) If the c o m m i s s i o n e r  d e t e r m i n e s  that the c o n t a i n m e n t  or 

cl e a n u p  of a ha z a r d o u s  s u b s ta nc e u n d e r t a k e n  is i nadequate, the c o m m i s­

si o n e r  may dire ct  the p e r s o n  u n d e r t a k i n g  the  co n t a i n m e n t  or c l e a n u p  to 

cease and may  u n d e r t a k e  the con ta in me nt o r  c l e a n u p  d i r e c t l y  o r  by 

c o n t r a c t .

(d) If it a p p ea rs  to the c o m m i s s i o n e r  that the cause or r e s p o n­

sibi l i t y  for the r e l e a s e  of a h a z a r d o u s  s u b s t a n c e  is u n c l e a r  o r  u n e x­

plained, the c o m m i s s i o n e r  m a y  i m m e d i a t e l y  u n d e r t a k e  the co n t a i n m e n t  

and cleanup of the r e l e a s e  un le s s  the c o m m i s s i o n e r  d e t e r m i n e s

(1) after c o n s u l t i n g  the E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  or 

app ro pr iat e pu bl i c  saf e t y  a gencies, that c o n t a i n m e n t  or  c l e a n u p  is 

t e c h ni ca ll y infeasi bl e;

(2) that c o n t a i n m e n t  or  c l e a n u p  w o u l d  cause g r e a t e r  e n­

vi r o n m e n t a l  da m a g e  t h a n  the r e l e a s e  w o u l d  cause if unab at ed;  o r

(3) that c on t a i n m e n t  o r  c l e a n u p  w o u l d  p o s e  a g r e a t e r  threat 

to h u m a n  life or h e a l t h  t h a n  the releas e itself.

(e) The c o m m i s s i o n e r  shall enter i n t o  a g r e e m e n t  w i t h  th e E n­

vir o n m e n t a l  P r o t e c t i o n  Agency, a n d  ma y e n t e r  int o a g r e e m e n t s  w i t h  

o t h e r  persons and m u n i c i p a l i t i e s ,  in o r d e r  to

(1) f aci l i t a t e  a c o o r d i n a t e d  a n d  e f f e c t i v e  h a z a r d o u s  s u b­

stance rele as e r e s p o n s e  in the state;

(2) p r o v i d e  for c o o p e r a t i v e  h a z a r d o u s  s u b s t a n c e  r e le as e
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n o t i f i c a t i o n  procedures; o r

(3) p r o v i d e  fo r cooperative review of ha z a r d o u s  substance 

release r es p o n s e  c o n t i n g e n c y  plans submitted to the department.

Sec. 46.09.030. D I S A S T E R  EMERGENCIES. T he commissioner may 

request the g o v e r n o r  to d e t e r m i n e  that an actual or imminent release 

of a h a z a r d o u s  su b s t a n c e  constitutes a d i s a s t e r  em ergency u n d e r  

AS 26.23. If the g o v e r n o r  declares a di sa st er e m e r g e n c y  u nder AS 26.- 

23, the c o m m i s s i o n e r  may assist the adjutant general in the relief of 

the emergency.

Sec. 46.09.040. H A Z A R D O U S  SUBSTANCES C O N T A I N M E N T  A N D  CLEANUP. 

T he  c o m m i s s i o n e r  m a y  co ntract w it h  a pers on  or a municipality for 

pe rsonnel, equipment, or services that may be use fu l to carry out the 

r e q ui re me nt s of this chapter. If the co mmi ssioner determines that it 

is in feasible to contract w i t h  a p er s o n  or a munici pal it y,  the commis- 

sioner m a y  e s t a bl is h and m a i n t a i n  containment and c l ea nu p personnel, 

equipment, and supplies nec ess ar y to carry out the requirements of 

this chapter.

Sec. 46.09.050. C O M P A C T S  AUTHORIZED. The g o v e r n o r  may enter 

into s u p p l e m e n t a r y  agreements, reciprocal arrangements, and compacts 

w ith a n o t h e r  state or c o u nt ry  for the i m p l e men ta ti on  of this chapter 

subject to the a pp roval of the Congress of the U n i t e d  States, if

required, under the C o n s t i t u t i o n  of the Unit ed  States.

Sec. 46.09.060. MUNICIPALITIES. (a) If a p r o v i s i o n  of this 

chapt er or of a r e g u l a t i o n  adopted by the c o m m i s s i o n e r  under this 

c h ap te r conflicts w i t h  the charter, ordinance, or regulation of a 

municipality, the p r o v i s i o n  of this chapter or  of the r egulation

adop te d by the c o m m i s s i o n e r  under this chapter prevails.

(b) A u t ho ri ty to contain, cl ea n up, or p re ve nt  a release or

t hr ea te ne d release of oil or of a h az ardous substance, and to exercise

C SH B  470(Fin) -8-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

other powers necessary to implement this chapter and AS 46.08, are 

granted to municipalities that do not otherwise have that authority. 

Except as provided in (a) of  this section, a municipality may exercise 

its police power w i t h i n  the area of the municipality.

Sec. 46.09.070. REGULATIONS. The commissioner shall adopt 

regulations necessary to implement the provisions of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner" means the commissioner of environmental 

conservation;

(2) "containment and cleanup" includes the direct and 

indirect efforts assoc ia te d with the prevention, abatement, c o n t a i n­

ment, or removal of a hazardous substance, the restoration of the 

environment, and incidental administrative costs;

(3) "department" means the Department of Environmental 

Conservation;

(4) "hazardous substance" means

(A) an element or compound that, when it enters into 

or on  the surface or subsurface land or water of the state, 

presents an imminent and substantial danger to the public health 

or welfare, or to fish, animals, vegetation, or any part of the 

natural habitat in w h i c h  fish, animals, or wildlife may be found; 

or

(B) a substance defined as a hazardous substance under 

42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,

Compensation, and Liability Act of 1980);

(5) "release" means an intentional or unintentional release 

into the environment of the state.

* Sec. 3. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, m o n e y  is needed to cope
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r

with a disaster, the first rec ou r s e  shall be to funds regularly a p p r o­

priated to state and local agencies. The seco nd r ec o u r s e  shall be to 

funds available in the d i s a s t e r  relief fund or the oil and haz ar do us 

substance release response fund, as a p p r o p r i a t e . If m o n e y  a v a i la bl e 

from these sources is i ns ufficient, an d if the g o v e r n o r  finds that 

other sources of m o ne y to c o p e  wi t h  the di sa st er  are not available or  

are insufficient, the g o v e r n o r  may, n o t w i t h s t a n d i n g  any l i m ita ti on  

imposed by AS 37.07.080(e), t ra ns f e r  and spend m on ey  appropriated for 

other purposes or, in s i t u a t i o n s  in volving natural disasters, b o r r o w  

from the Un it ed States g o v e r n m e n t  or other public o r  private sour ces  

for a term not to exceed t w o  years.
•I

* Sec. 4. AS 26.23.230(1) is amended to read:

(1) "disaster" m e a n s  the occurr en ce  or imminent threat of 

w id es pr ea d or severe damage, injury, or loss of life or p r o p e r t y  

resulting from any natural o r  no nmi li ta ry  m an -m a d e  cause including, 

but not limited to, fire, flood, earthquake, landslide, mudslide, 

avalanche, w ind -d ri ve n w a t e r ,  w e a t h e r  condition, tsunami, [OIL S P I L L  

OR OTHER W AT ER C O N T A M I N A T I O N  R E Q U IRI NG  E M E R GEN CY  ACT I O N  TO A V E R T  

DA NG ER  OR DAMAGE], v o l c a n i c  activity, epidemic, a i r  contamination, 

blight, infestation, explos ion , riot, equipment failure, or sho rt ag e 

of food, water, fuel, or c l o t h i n g , o r  the release of oil or a h a z a r d­

ous substance requiring p r o m p t  a c t i o n  to avert e nv ironmental d a n g e r  or 

d a m a g e ;

* Sec. 5. AS 44.19.050 is a m e n d e d  to read:

Sec. 44.19.050. D EFI NI TI ON . In AS 4 4 . 19 .0 48  and 44.19.049,

"disaster" means the o c c u r r e n c e  o r  imminent threat of w i d es pre ad  o r
1

severe damage, injury, o r  loss of life or pro pe rt y resul ti ng  f rom any 

natural or m an-made cause including, but not limited to, fire, flood, 

earthquake, landslide, avalanche, w i n d - d r i v e n  water, w e a t h e r

O
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condition, t su nami, [OIL S PI LL  O R  O T H E R  W A T E R  C O N T A M I N A T I O N  R E Q U IRI NG  

E M E R G E N C Y  A C T I O N  T O  A V E R T  D AM A G E , ]  v o l c a n i c  activity, epidemic, air 

con ta mi nat io n,  blight, i n f es ta ti on , ex plosion, [OR] r i o t , or the 

relea se of oil o r  a h a z a rd ous  su b s t a n c e  r e q u i r i n g  p r o m p t  a c t i o n  to 

avert e n v i r o n m e n t a l  da n g e r  or d a m a g e .

Sec. 6. AS 4 5 . 4 5 . 9 0 0  is a m e n d e d  to read:

Sec. 45.4 5. 900 . I N D E M N I F I C A T I O N  A G R E E M E N T S  C O N T R A  T O  PUBLIC 

POLICY. A  p r o vi sio n,  clause, covenant, or agre em en t c o n t a i n e d  in, 

c ol la te ra l to, o r  aff ect in g a [ANY] c o n s t r u c t i o n  co ntract that [WHICH] 

p ur po rt s to i n d e mn ify  the p r o m i s e e  against lia bi lit y fo r d a m a g e s  for

(1) d e a t h  or b o d i l y  injury to p ersons, (2) injury to p roperty, (3) 

d e s i g n  d e f e c t s  o r  (4) [ANY] o t h e r  loss, d a m a g e  or e x p e n s e  arising 

u n d e r  (1), (2), or (3) of this s e c t i o n  fro m the sole n e g l i g e n c e  or 

wi lf ul  m i s c o n d u c t  of the p r o m i s e e  or the pro mi s e e ' s  agents, servants 

or in de pe nde nt  contractors w h o  are d ir e c t l y  r e s p o n s i b l e  to the p r o m­

isee, is ag a i n s t  public p o l i c y  a nd  is v o i d  an d un e n f o r c e a b l e ;  however, 

this p r o v i s i o n  does not affect the v a l i d i t y  of a n  [ANY] insurance 

contract, wo rkers' c o m p e n s a t i o n ^  or agre em en t issued by an insurer 

subject to the pr ovisions of A S  2 1 . or a provision, clause. covenant, 

or agre em ent  of i n d e m n i f i c a t i o n  re sp e c t i n g  the ha ndling. c ontainment 

or cleanup of oil or h a z a rd ou s substances as d e f i n e d  i n  AS 4 6 .

Sec. 7. A S  4 6 . 03. 29 0( a)  is a m e n d e d  to read:

(a) W h e n  the d e pa rt me nt finds that a n  actual o r  imminent d i s­

charge tof oil, a hazardous substance, or low level r a d i o a c t i v e  m a t e­

rials to the air, water, land or su bsu r f a c e  land of the  s t a t e  poses a n  

imm ediate threat to the p u b l i c  h e a l t h  or welfare, or  the e nv ir onment 

of the state, it may issue an  o r d e r  d e c l a r i n g  an e m e r g e n c y  and  d i r e c t­

ing a p e r s o n  o r  persons to take a c t i o n  the d e p a r t m e n t  b e l i e v e s  n e c e s­

sary to meet the emergency, a n d  prot ect  the pu bl i c  healt h,  w elfare, or
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1 e n v i r o n m e n t .

2 * Sec. 8. AS 46.03 is amended by adding a n ew  section to read:

3 Sec. 46.03.745. H A Z A R D O U S  S U B ST AN CE RELEASE. Except for a

4 c on tr o l l e d  rel ea se,.the re porting of w h i c h  is the subject of an agree-

5 ment  w i t h  the c om mi ssioner un de r AS 46.09.010(b), a person m a y  not

6 cause or permit the release of a h a z ar dou s substance as d ef in ed in

7 A S  46.09.900.

8 * Sec. 9. AS 46.03.760(a) is amended to read:

9 (a) A  p e r s o n  who violat es or causes or permits to be v i o l a t e d  a

10 p r o v i s i o n  of this chapter other than AS  46.03.250 - 46.03.314, or a

11 pr o v i s i o n  of AS 46.04 or AS 4 6 . 0 9 , or a regulation, a lawful o rd er  of

12 the department, or a permit, approval, or acceptance, or term or

13 c o n di ti on of a permit, approval, or acceptance issued u n d e r  this

14 chapter or A S  46.04 or AS 46.09 is liable, in a civil action, to the

15 state f or  a sum to be assesse d by the court of not leas than $500 no r

16 more  t han $100,000 for the initial v iolation, nor m ore than $5,000 for

17 each day after that on w h i c h  the v i o l a t i o n  continues, and that shall

18 reflect, wh e n  applicable,

19 (1) reasonable c o m pe ns ati on  i n  the nature of li quidated

20 damages for any adverse e nvi ronmental effects caused by the violation,

21 that shall be deter min ed  by the court according to the toxicity,

22 degrada bi li ty  and dispersal ch aracteristics of the substance dis-

23 charged, the sensitivity of the re c e i v i n g  environment, and the degree

24 to w h i c h  the discharge degrades ex is tin g environmental quality;

25 (2) reasonable costs in cur re d by the state in detection,

26 investigation, end Attempted corre ct io n of the violation;

27 (3) the economic savings r ea li ze d by the per so n in not

28 com ply in g w i t h  the requirement for w h i c h  a v i o la tio n is charged.

29 * Sec, 10. AS 46.03.765 is amended to read:

C
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1 Sec. 46.03.765. INJUNCTIONS. The s up erior court has jurisdic-

2 t i o n  to enjoin a v i o l ati on  of this chapter^ [OR] AS 46.04, or AS 46.09

3 o r  of a regulation, a lawful or de r of the department, or permit,

4 approval, or acceptance, or term or condition of a permit, approval,

5 or  acceptance issued under this chapter^ [OR] AS 4 6 . 0 4 , or AS 4 6 . 0 9 .

6 I n  actions brought under this section, temporary or prelimi na ry relief

7 m a y  be obtained u p o n  a showing of an imminent threat of continued

8 violation, and probable success on the merits, without the necessity

9 of  demonstrating physical irreparable harm. The balance of equities

10 i n  actions under this section may affect the timing of compliance, but

11 not the necessity of compliance within a reasonable p er i o d  of time.

12 * Sec. 11. AS 46.03.780(a) is amended to read:

13 (a) A  person who violates a provision of this chapter^ [OR]

14 A S  46.04, or AS 46.09, or who fails to p e r f o r m  a duty imposed by this

15 chapter^ [OR] AS 46.04, or AS 46.09, or violates or disregards an

16 order, permit, or other determination of the department m a d e  under the

17 provisions of this chapter^ [OR] AS 46.04, or AS 46.09, respectively,

18 and thereby causes the death of fish, animals, or v e g e t a t i o n  or other-

19 wise injures or degrades the environment of the state is liable to the

20 state for damages.

21 * Sec. 12. AS 46.03.790(a) is amended to read:

22 (a) Except as provided in (d) - (f) of this section, a pe rs on

23 who negligently violates a provision of this chapter^. [OR] AS 46.04,

24 or AS 46.09. or of a regulation, lawful o r der  of the department, or

25 permit, approval, or acceptance, or term or condition of a permit,

26 approval, or acceptance issued under this chapter^ [OR] AS  4 6 . 0 4 . or

27 AS 46.09 is guilty of a class B misdemeanor.

28 * Sec. 13. AS 46.03.790(b) is amended to read:

29 (b) Except as provided in (d) - (f) of this section, a p er s o n
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w h o  know in gl y violates a pr o v i s i o n  of this c h a p t e r ^  [OR] A S  46.04, or 

AS 46.09, or of a regulation, lawful o rd er  of the department, or 

permit, approval, or acceptance, or ter m  or c o n d i t i o n  of a permit, 

approval, or acceptance issu ed  u n d e r  this c h a p t e r ^  [OR] A S  4 6 . 0 4 . or  

AS 46.09 is guilty of a class A  misdemeanor.

* Sec. 14. AS 46.03.790(d) is amended to read:

(d) N o t wi ths ta nd in g (a) and (b) of this section, a p e r s o n  w h o

fails to provid e or falsely states i n f o r m a t i o n  r eq uired u n d e r  AS 46.- 

03.7 55 ^ [OR] AS 4 6 . 0 4 , or A S  46.09 is gui lt y of a m i s d e m e a n o r  and, 

u p o n  conviction, is p u ni sh abl e by a fine of not  m ore th a n  $25,000, or 

by imprisonment for not m o r e  than one year, o r  by both. E a c h  unl a w f u l  

act constitutes a separate offense.

* Sec. 15. AS 46.04.010 is amended to read:

Sec. 46.04.010. R E I M B U R S E M E N T  FOR C L E A N U P  EXPENSES. The d e­

partment shall promptly seek rei mbursement [, EITHER] u n d e r  A S  46.03.- 

7 6 0 ( e ) . AS 46.08.070, or from an a pp li cab le  federal fund, for the 

expenses it incurs in cle aning up or c o n t a i n i n g  a d i s ch arg e of oil. 

If the department obtains reimbursement for a po r t i o n  of its e xp en ses  

from a federal fund, the re mainder of the e xp e n s e s  in cu rr ed ma y be 

r ecovered u nd er  AS 46.03.760(e) or AS 4 6 . 0 8 . 0 7 0 . M o n e y  re ce i v e d  by  

the department under this section shall be d e p o s i t e d  in the gener al  

fund and credited to a special account c a l l e d  the "oil and h a z ar do us  

substance release m i t i g a t i o n  a c c o u n t " .

* Sec. 16. AS 46.04.090(b) is amend ed  to read:

(b) Inspection and enforcement e m p l o y e e s  of the d e p a r t m e n t

d es ig na te d by the commissioner are peace o f f i c e r s  in th e p e r f o r m a n c e  

of their duties under this c h a p t e r . AS 46.09, and AS 46.03.

* Sec. 17. Not later t ha n  January 1, 1987, t h e  c o m m i s s i o n e r  of e n v i r o n­

men t a l  conservation shall d e v el op guidelines u n d e r  AS 46.09.020, a dd ed  by
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1 sec. 2 of this Act.

2 * Sec. 18. Not l at er  t h a n  O c t o b e r  1, 1987, the c o m m i s s i o n e r  of environ-

3 m en t a l  c o n s e r v a t i o n  shall adopt r e g u l a t i o n s  u n d e r  AS 46.09 .0 70 , a d d e d  by

4 sec. 2 of this Act.

5 * Sec. 19. N o t w i t h s t a n d i n g  the p r o v i s i o n s  of A S  37 .0 5.159(b) and

6 AS 3 7. 07 .0 80 (e) , the g o v e r n o r  may, d u r i n g  the 1987 f is c a l  year, t ran s f e r

7 from the r e s erv e for e m e r g e n c y  o p e r a t i n g  ex penses a c c ou nt to the oil and

8 h az a r d o u s  s u b s t a n c e  r e l ea se r esp o n s e  fu n d  (AS 46.08) amounts that, w h e n

9 added to the amounts app ro pr ia ted , r e a p p r o p ri at ed,  or t r a n s f e r r e d  to the

10 re sponse fund in laws e n a c t e d  by the leg is la tur e d u r i n g  the 1986 r e g u l a r

11 l e g i s la tiv e session, do not ex ce ed $1,000,000.

12 * Sec. 20. AS 4 6 . 0 3 . 7 5 8 ( k )  is repealed.

13 * Sec. 21. Sections 1 - 1 8  and 20 of this Act take effect im m e d i a t e l y

14 in a c c o r d a n c e  w i t h  AS 0 1. 10.070(c).

15 * Sec. 22. S e c t i o n  19 of this A c t  takes effect J ul y  1, 1986.
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