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IN THE H O U S E  B Y  GR UENBERG A N D  PIGNALBERI

H O U S E  BI L L  NO. 368 

IN TH E L EGISLATURE OF THE STATE OF A LA S K A  

FOURTEENTH LE GI SL AT URE  - FIRST SESSION 

A  BILL

For an Act entitled: "An Act ad opting the U n i f o r m  Co mp arative Fault Act;

and amending Alaska Rules of Civil Procedure 7, 49,

52 and 58."

BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09 is amended by adding a ne w chapter to read:

C H AP TE R 17. U N I F O R M  C O M P AR ATI VE  FAULT ACT.

Sec. 09.17.010. EFFECT OF CONT RI BU TOR Y FAULT. In an act i o n  

based o n  fault seeking to recover damages for injury or d e a t h  to 

pers on  o r  ha r m  to property, contributory fault chargeable to the 

claimant diminishes proportionately the amount award ed  as compe nsa to ry  

damages for an injury attributable to the claimant's c o n tri bu to ry  

fault, but does not bar recovery. This rule applies wheth er  or not 

under p r i o r  law the claimant's co nt ributory fault constituted a d e­

fense o r  was disregarded un de r ap plicable legal doctrines, s u c h  as 

last c l e a r  chance.

Sec. 09.17.020. APPORT IO NME NT  OF DAMAGES. (a) In all actions 

invo lv ing  fault of more tha n one p a r t y  to the action, i n c l u d i n g  

thi rd -p art y defendants and persons who  have b e e n  released u n d e r  

AS 09.17.060, the court, unless o therwise agreed by all parties, shall 

instruct the jury to answer special interrogatories or, if there is no 

jury, shall make findings, indicating

(1) the amount of damages e a c h  claimant w o u l d  be e n t i t l e d  

to r e c o v e r  if contributory fault is disregarded; and

(2) the percentage of the total fault of all of the parties
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to e a c h  claim that is a l l o c a t e d  to e ach claimant, d ef en d a n t ,  third- 

p ar ty  defendant, and p e r s o n  who  has b een r el eas ed  fro m liab il ity  u n d e r  

A S  09.17.060; for this p u r p o s e  the court m a y  det er mi ne  that two or 

more  p e r s o n s  are to be t r e a t e d  as a single party.

(b) In d e t e r m i n i n g  the p e r c e nta ge s of fault, the t ri er  of fact 

shall consider b o t h  the n a t u r e  of the conduct of e a c h  p a r t y  at fault 

and the extent of the causal r e l a t i o n  b e t w e e n  the conduct and the 

d a m a g e s  claimed.

(c) The court shall de t e r m i n e  the a w a r d  of da m a g e s  to eac h

cl ai ma nt  in accordance w i t h  the findings, subject to a r e d u c t i o n  u n d e r  

AS 09.17.060, and  e nt er j ud gm ent  against e a c h  p a r t y  liable o n  the

basis of rules of joint an d severa l liability. For p u r p o s e s  of c o n­

tr i b u t i o n  under AS 0 9 . 17 .0 40 - 09.17.050, the court also shall d e t e r­

mine a n d  state in the ju dg m e n t  ea c h  party's e qu itable s hare of the 

o b l i g a t i o n  to e a c h  claimant in accordance w i t h  the r e s p e c t i v e  p e r­

centages  of fault.

(d) Up o n  m o t i o n  m a d e  not l ater than one year a f t e r  j ud g m e n t  is 

entered, the court shall d e t e r m i n e  w h e t h e r  all or part of a p a r t y’s 

e q u i t a b l e  share of the o b l i g a t i o n  is u nc oll ec ti bl e fr o m  that party, 

and shall reallocate an u n c o l l e c t i b l e  amount among the o t h e r  parties, 

i n c l u d i n g  a claimant at fault, acc ord in g to their r e s p e c t i v e  p e r c e n t­

ages of fault. The p a r t y  w h o s e  liability is r e a l l o c a t e d  is n o n e t h e­

less subject to c o n t r i b u t i o n  and to a continuing l i a b i l i t y  to the 

cla im an t on the judgment.

Sec. 09.17.030. SET-OFF. A  claim a n d  c o u n t e r c l a i m  m a y  no t be 

set off against each other, except b y  agreement of b o t h  parties. On 

m o ti on , however, the court, if it finds that the o b l i g a t i o n  of eit he r 

p a r t y  is likely to be u n c o lle ct ib le , may o rd er that b o t h  pa r t i e s  ' mak e
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1 funds r ec e i v e d  and declare obligations discharged as if the payment

2 into court by either party had been a payment to the other par ty  and a

3 d i s t r i b u t i o n  of those funds bac k to the party mak in g payment h a d  been

4 a payment to that party by the other party.

5 Sec. 09.17.040. RIGHT OF CONTRIBUTION. (a) A  right of contri-

6 but io n exists betwe en  or among two or more persons who are j o i n t l y  and

7 severally liable upon  the same indivisible claim for the same injury,

8 death, or harm, w h e t h e r  or not judgment has been  recovered against all

9 or one of them. A  pe rs on  may enforce this right of contribution

10 either in the original action or by a separate action brought for that

11 purpose. The basis for contribution is each person's equitable share

12 of the obligation, including the equitable share of a claimant at

13 fault, as determined in accordance w i t h  the provisions of AS  09.17.-

14 020.

15 (b) Co nt ribution is available to a per so n who enters into a

16 settlement with a claimant only

17 (1) if the liability of the person against wh o m  contribu-

18 tion is sought has be e n  extinguished; and

19 (2) to the extent that the amount pai d in settlement was

20 reasonable.

21 Sec. 09.17.050. ENFORCEMENT OF CONTRIBUTION. (a) If the pro-

22 p ortionate fault of the parties to a claim for contribution has been

23 e st ab li she d previously by the court, as pr ovided by AS 09.17.020, a

24 party pa y i n g  more than the party's equitable share of the obligation,

25 upo n motion, may recover judgment for contribution.

26 (b) If the proportionate fault of the parties to the c l ai m for

27 co nt ribution has not be e n  established by the court, a party ma y en-

28 force co nt ribution in a separate action w h e the r or not a judgment has

29 b een rendered against either the p ers o n  seeking co nt ribution or the
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person from wh o m  contribution is being sought.

(c) If a judgment has b e e n  rendered, a party must  begin an 

action for contribution within one year after the judgment becomes 

final. If no judgment has b e e n  rendered, the pe r s o n  bringing the 

action for contribution either must have

(1) discharged by payment the common liability within the 

period of the statute of limitations applicable to the claimant's 

right of action against the p e r s o n  bringing the action for contribu­

tion and commenced the action for contribution within one year after 

p a y m e n t ; or

(2) agreed while action was pendin g to dis ch ar ge  the common 

liability and, within one yea r after the agreement, hav e paid the 

liability and commenced an ac tio n for contribution.

Sec. 09.17.060. EFFECT O F  RELEASE. A  release, covenant not to 

sue, or similar agreement enter ed  into by a claimant and a person 

liable discharges that person from all liability for contribution, but 

it does not discharge another person liable upon the same claim unless 

the release, covenant not to sue, or similar agreement so provides. 

However, the claim of the releasing person against o t he r persons is 

reduced by the amount of the released person's equitable share of the 

obligation, determined in accordance w i t h  the provisions of AS 09.- 

17.020.

Sec. 09.17.070. UNIFORMITY OF APPLICATION A N D  CONSTRUCTION. 

This chapter shall be applied and construed to effect its general 

purpose to make uniform the law  with  respect to the subject of this 

chapter among states enacting it.

Sec. 09.17.080. DEFINITION. In this chapter "fault" includes 

acts or omissions that are in any measure negligent o r  reckless toward 

the person or property of the actor or others, or that subject a
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1 p e r s o n  to strict tort liability. Th e te r m  also includes b r e a c h  of

2 warranty, u n r e a s o n a b l e  as su m p t i o n  of risk not c o n s t i t u t i n g  an

3 enforceable express consent, m i s u s e  of a product for w h i c h  the

4 defendant otherwise w o ul d be liable, an d unreasonable failure to avoid

5 an injury or to mit ig at e damages. Legal re qu irements of causal

6 rel at io n apply b o t h  to fault as the basis for liab il it y and to

7 contributory fault.

8 Sec. 09.17.090. APPLICABILITY. This chapter applies to all

9 causes of action a cc ruing after the eff ective date of this chapter.

10 Sec. 09.17.100. SHORT TITLE. This chapter ma y be cited as the

11 " Un i f o r m  Comparative Fault A c t .”

12 * Sec. 2. AS 09.16 is repealed.

13 * Sec. 3. AS 09. 17 .02 0 enacted in sec. 1 of this Act has the effect of

14 amending Alaska Rule of Civil Proce du re  7 by setting a time limit o n  the

15 filing of the mo ti o n  allowed in AS 09.17.020.

16 * Sec. 4. AS 09. 17. 02 0 enacted in sec. 1 of this Act has the effect of

17 amending Alaska Rule of Civil P rocedure 49 by requiring the j ur y  to answer

18 the special interrogatories listed in A S  09 .17.020 rega rd in g the amount of

19 damages a nd the p e r c en tag es  of fault to be allocated among the parties.

20 * Sec. 5. AS 0 9 . 1 7. 020  enacted in sec. 1 of this Act has the effe ct  of

21 amending Alaska Rule of Civil Pro ce du re  52 by requiring the court to make

22 specific findings reg ar din g the amount of damages and the p e r c e nt ag es  of

23 fault to be allocated a mong the parties.

24 * Sec. 6. AS 09.1 7.0 20  enacted in sec. 1 of this Act has the effect of

25 amending Alaska Rule of Civil P r o ce du re  58 by  requiring the court to in-

26 elude a specific item in its judgment.

o

-5- H B  368


