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B Y  THE L A B O R  A N D
1 I N  T H E  H O U S E  COMMERCE CO M M I T T E E

2 CS F O R  SPONSOR S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 318 (L&C)

3 IN THE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

4 FO UR T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  BI L L
I

6 F o r  an  Act entitled: "An Act  r e l a t i n g  to right s of i n j ur ed  state employ-

7 ees."

8 B E  IT E N AC TE D BY THE  L E G I S L A T U R E  O F  TH E S T A T E  O F  ALASKA:

9 * Sectio n 1. A S  23.40 is a m e n d e d  by  a d d i n g  a n e w  sect io n to read:

10 Sec. 23.40.075. I T EM S N O T  SU B J E C T  TO B ARGAINING. The  parties

11 may not n e g o t i a t e  terms contr ar y to the reemp lo ym ent  rig ht s for

12 injured s ta te  employees u n d e r  AS 39.25.158.

13 * Sec. 2. A S  39.25 is a m e n d e d  b y  a dd i n g  n e w  s ect io ns  to read:

14 Sec. 39.25.157. P O S I T I O N  D E S C R IPT IO NS . Th e di vi si on  of person-

15 nel, in con su lt at ion  w i t h  the a p p r o p r i a t e  d e p a r t m e n t  or agency, shall

16 require the p r e p a ra ti on  of and shall m a i n t a i n  a po si t i o n  d e s c r i p t i o n

17 for each  p o s i t i o n  in the c l a s s i f i e d  a n d  p a r t i a l l y  exempt services.

18 The p o s i t i o n  d e s c r i p t i o n  shall d e s c r i b e  the es s e n t i a l  fu nctions of the

19 p o s i t i o n  a n d  the actual skills and a b i l i t i e s  r e q u i r e d  to p e r f o r m  the

20 tasks a s s i g n e d  to the p osition. A  g e n e r a l  req ui re me nt fo r ph ys ic al

21 abilities m a y  not be i m p o s e d  on a j o b  cl a s s i f i c a t i o n  u nl e s s  eac h

22 p o s i t i o n  w i t h i n  the c lass re quires the us e of the p hy sical ability.

23 Sec. 39.25.158. R E E M P L O Y M E N T  R I G H T S  F O R  IN J U R E D  STATE EMPLOYEES.

24 (a) A n  injur ed  e m p l o y e e  is el ig i b l e  for ree mp lo ym ent  ri gh ts  u n d e r

25 this s e c t i o n  if the e m p l o y e e  req uests to r e t u r n  to work for  the state

26 w i t h i n  90 days after r e ce ip t of a r e l e a s e  fro m  a ph y s i c i a n  i n d i c a t i n g

27 that the em ployee is a b l e  to r e t u r n  to full or  m o d i f i e d  work.

28 (b) A f t e r  an e m p l o y e e  req ue st s to r e t u r n  to work, the  rehabili-

29 tat io n ad mi n i s t r a t o r  of the d i v i s i o n  of w or kers' c o m p e n s a t i o n  or the
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d i r e c t o r  of vocational r e h a b i l i t a t i o n  in the D ep art me nt  of E d u c a t i o n  

shall r e v i e w  the request and  c e r t i f y  that the emp l o y e e  is able  to 

ret ur n to  w o r k  under (c), (d), (e), or (f) of this section, or defer 

ce rt i f i c a t i o n  until the e m p l o y e e  completes r e tr ai nin g under (f) of 

this section.

(c) If the r e h a b i l i t a t i o n  administrator o r  the di re ct or  of 

voc at i o n a l  rehabilitation cer ti fi es  that the e mp lo yee  is able to 

p e r f o r m  the tasks assigned to the employee's f o r m e r  position, the 

agency shall reemploy the e m p l o y e e  with in 30 days a f t e r  receipt of the 

cer t i f i c a t i o n  unless the p o s i t i o n  no longer exists. If a permanent, 

pr ob a t i o n a r y  or provisional em pl o y e e  is currently employed in the 

position, the agency shall c a us e a vaca nc y under the layoff p rovisions 

of AS 39.25.150(13).

(d) If the employee is not eligible for reemployment u n d e r  (c) 

of this section but is able to p e r f o r m  the es sential functions of the 

position, then the agency shall reemploy the emp lo ye e in the p osi ti on  

after m a k i n g  a reasonable a c c o m m o d a t i o n  to the phy si ca l and mental 

limitations of the employee un l e s s  the position no longer exists. 

Rea so n a b l e  accommodation m a y  include imposing w o r k  restrictions on the 

tasks p er formed by the employee, ma kin g job or site m od if ic at ion s 

n e c es sa ry  to permit the em pl o y e e  to perform the tasks of the position, 

rem o v i n g  institutional and  architectural barriers, and pr ov id ing  

ad ditional support s e r v i c e s .

(e) If the employee is not eligible for reemployment u n d e r  (c) 

or (d) of this section and if the agency has a vacant p o s i t i o n  for 

w h i c h  the employee is q u a l i f i e d  that is c omparable in w a g e  to the 

po s i t i o n  the employee p r e v i o u s l y  held, then the agency shall of fer  the 

employe e the position. If the employee is u n a b l e  to p e r f o r m  the 

ess en ti al functions of a comp ar ab le  position w i t h i n  the agency, then
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1 the employee is entitled to reemployment in a comparable po sition for

2 w h i c h  the employee is qu alified with  another agency if the p os ition is

3 vacant and the employee is able to p e r fo rm  the essential functions of

4 that position.

5 (f) If the agency and other agencies in the state are unable to

6 reemploy the employee in a position at a wage comparable to the

7 employee's previous wage, the employee may request reemployment at a

8 lower wage or accept retraining under AS 23.30.041. After completing

9 the training the employee may  request reemployment in a position for

10 w h i c h  the employee has be e n  retrained in the agency. If the agency

11 cannot offer reemployment, the employee may request reemployment in a

12 p os ition for w hi ch  the employee has been retrained with another

13 agency.

14 (g) A n  agency may refuse to reemploy or continue the employment

15 of a former employee if reasonable accommodation imposes an undue

16 h ar dship on the operation of the agency's program or if, after reason-

17 able efforts at accommodation, the injured employee cannot perf or m the

18 essential functions of the position in a manner that would not endan-

19 ger the health or safety of

20 (1) the employee because the job imposes an imminent and

21 substantial degree of risk to the employee; or

22 (2) others to a greater extent than if a nonhandicapped

23 person performed the job.

24 (h) Factors an agency may consider in determining undue hardship

25 under (g) of this section include the current num be r of employees in

26 the section or office, number and type of facilities, size of budget,

27 nature and cost of the accommodation needed, and the type, composi-

28 tion, and structure of the work force.

29 (i) Notwithstanding any other provision of law, if an injured

0
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employee requests reemployment u n d e r  (e) or (f) of this sect io n and if 

the employee is able to p e r f o r m  the es sential functions of the p o s i­

tion, the state m a y  not h i r e  anot her  p e r s o n  for that p o s i t i o n  except 

an employee in layoff status for that job class.

(j) A  collective b a r g a i n i n g  agreement u n d e r  AS  23.A O . 070 - 

23.40.260 may not include terms contrary to this section.

(k) In this section

(1) "agency" includes a department, division, office, 

agency, board, commission, authority, or other orga ni za tio na l unit of 

the executive, legislative, and judicial branches of state government 

including the University of Alaska;

(2) "injured e mp loyee" or "employee" m e an s a permanent, 

probationary, or p rovisional employee of an agency w h o s e  injury is a 

compensable injury or c o n d it io n u n de r A S  23.30.

* Sec. 3. Nothing in this Ac t m od ifies or terminates the terms of a 

collective bargaining agreement in existence on the eff ec ti ve date of this 

A c t .
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