
O f f e r e d :  2 / 2 2 / 8 5
R e f e r r e d :  T r a n s p o r t a t i o n
a n d  F i n a n c e

O r i g i n a l  sponsor: R u l e s / G o v e r n o r

BY  THE C O M M U N I T Y  A N D  R E G I O N A L
1 IN T H E  H O U S E  AF F A I R S  C O M M I T T E E

2 CS FO R H O U S E  B I L L  NO. 159 (C&RA)

3 IN T H E  L E G I S L A T U R E  OF T H E  S TATE OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - FIRST SESSI ON

5 A  B I L L

6 F o r  a n  A ct entitled: " A n  Act r e l a t i n g  to u t i li ti es  and e n c r o a c h m e n t s  in

7 state airports, p u b l i c  facilities, a n d  hig hwa ys ; and

8 p r o v i d i n g  for an eff ec ti ve  date."

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  TH E STATE OF ALASKA:

10 * S e c t i o n  1. AS 0 2 .1 5 is a m e n d e d  by adding n e w  se ct i o n s  to a r ti cl e 2 to

11 read:

12 Sec. 0 2.15.102. U S E  O F  A I R P O R T S  FO R UT ILITIES. A  u t i l i t y  facil-

13 ity m a y  be c o ns tr uct ed , place d,  or m a i n t a i n e d  across, along, over,

14 under, or w i t h i n  a state airpor t onl y in a cc ord an ce  w i t h  r e g u la ti ons

15 a d o p t e d  or p r o c e d u r e s  p r e s c r i b e d  by the de pa r t m e n t  a n d  only if au-

16 t h o r i z e d  by a w r i t t e n  p e r m i t  is s u e d  by the d epartment.

17 Sec. 02.15.104. R E L O C A T I O N  OF UT I L I T Y  F A C I L I T I E S  I N C I D E N T  T O

18 A I R P O R T  PR OJECTS. (a) If, inc ident to the c o n s t r u c t i o n  of a n  airport

19 project, the d e p a r t m e n t  d e t e r m i n e s  and orders that a u t i l i t y  fa cility

20 l o ca ted  across, along, over, under, or w i t h i n  a state airport must be

21 changed, relocated, or  removed, the util it y ow ni n g  o r  m a i n t a i n i n g  the

22 fac ility s ha ll  change, rel ocate, or remove it in a c c o r d a n c e  w i t h  the

23 order, w i t h i n  a r eas o n a b l e  t ime set by the d e p a r t m e n t  in the order.

24 (b) If t h e  u t ili ty  f a c i l i t y  is not changed, r elocated, or  re- '

25 m o v e d  in a c c o r d a n c e  w i t h  the order, any pe rm it  a u t h o r i z i n g  t h e  facil-

26 ity issued b y  th e d ep ar t m e n t  u n d e r  A S  0 2 . 15 .10 2 b e c o m e s  i n v a l i d  a n d

27 the facility w i l l  be c o n s i d e r e d  an  u n a u t h o r i z e d  e n c r o a c h m e n t  subject.

28 to the p r o v i s i o n s  of A S  02.15.114.

2 9  ( c )  T h e  c o s t  o f  c h a n g e , r e l o c a t i o n ,  o r  r e m o v a l ,  a s  d e f i n e d  i n
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AS 02.15.260, ordered un der  (a) of this section is to be paid as 

f o l l o w s :

(1) by the depart me nt  as a cost of airport construction, 

provided that the utili ty  facility is properly installed in accordance 

wi t h  a permit, or in the absence of a permit, was installed before the 

effective date of this Act in the p r o p e r  location in accordance wit h 

department regulations;

(2) by the util ity  in all other cases.

Sec. 02.15.106. E N CR OA CH ME NT PERMITS. A n  encroachment may be 

constructed, placed, changed, or ma in t a i n e d  across or w i t h i n  an a i r­

port, but only in accordance w i t h  regulations or procedures adopted by 

the department. A n  encroachment m a y  not be constructed, placed, m a i n­

tained, or changed until it is authorized by a written permit issued 

by the department, unless the department provides otherwise by reg ul a­

tion.

Sec. 02.15.108. RELOCA TI ON O R  R E MO VA L OF ENCROACHMENT. If, 

incidental to the const ruc ti on  or mainten an ce  of a state airport the 

department determines and orders that an encroachment previously 

authorized by w r itt en  permit must be changed, relocated, or removed, 

the owner of the encroachment shall change, relocate, or  remove it 

within a reasonable time set by the department in the order. The cost 

of the change, relocation, or removal shall be paid as provided in 

AS 02.15.104(c). If the owner does not change, relocate, or remove an 

encroachment with in  the time set by the department, the encroachment 

will be considered an u n a ut hor iz ed  encroachment subject to the p r o­

visions of AS 02.15.114.

Sec. 02.15.110. U NA UTH O R I Z E D  ENCROACHMENTS. If an unauthorized 

encroachment exists in, on, under, o r  over a state airport the d e p a r t­

ment may require the removal of the encroachment, at the expense of
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1 the owner, in the mann er  pr ovided in AS 02.15.112 - 02.15.114.

2 Sec. 02.15.112. NOTICE OF RE M O V A L  OF UNAU TH OR IZE D ENCROACHMENT.

3 Notice shall be given the owner, occupant, or p e r s o n  in possession of

4 an unauthorized encroachment, or to another pe r s o n  causing or per-

5 mitting the encroachment to exist, by serving u p o n  any of them  a

6 notice demanding the removal of the encroachment wit hi n a time limit

7 set by the department. The not ice  shall describe the encroachment

8 wi t h  reasonable certainty as to its character and location. Service

9 of the notice may be ma d e  by c er tified mail.

10 Sec. 02.15.114. R E MO VA L AT  O W N E R’S EXPENSE A FT ER  NONCOMPLIANCE;

11 REMOVAL EXPENSE. After a failure of the o wner of an un au thorized

12 encroachment to comply w i t h  a not ic e or order of the department u nd er

13 AS 02.15.104, 02.15.108, or 02.15.112, the department may remove the

14 encroachment, or cause it to be removed. The o w ne r of the unauthor-

15 ized encroachment shall pay to the department

16 (1) the expense of the removal of the encroachment;

17 (2) all costs and expenses paid by the state as a result of

18 a claim or claims filed against the state by third parties for damages

19 due to delays because the encroachment was not changed, removed, or

20 relocated according to the order of the department; and
t

21 (3) costs and expense of suit.
)

22 * Sec. 2. AS 02.15.260 is amended by adding new paragraphs to read:

23 (15) "cost of change, relocation, or removal" means the

24 entire cost incurred by the u t il ity  properly attributed to the change,

25 relocation, or removal of a facility, less the costs for improvements

26 or upgrading over and above the cost of a functionally equal facility;

27 if a facility is to be relocated and replaced wi t h  new equipment,

28 there shall also be subtracted from the entire cost the salvage v al ue

29 derived from the old facility;
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(16) " e n c ro ac hm ent " includes a tower, pole, p o l e lin e,  pipe, 

pipeline, driveway, p r i v a t e  road, fence, b illboard, s t an d or building, 

or st ru ctu re  or object of any  k i n d  that is or has b e e n  p l a c e d  in, on, 

under, or over a porti on  of a n  airport;

(17) "utility" i n c l u d e s  a corporation, company, i ndividual, 

or a s s o c i a t i o n  of individuals, or a lessee, trustee, or c o u r t - a p p o i n t­

ed receiver, that owns, o p e ra te s, manages, or co nt ro ls  a line, plant, 

pipeline, or system for fur ni sh in g, producing, g e n e ra ti ng , t r a n s m i t­

ting, or di st ri b u t i n g  power, electricity, co mm uni cations, t e l e c o m m u­

nications, water, gas, oil, p e t r o l e u m  products, coal or o t h e r  m i n e r a l  

slurry, steam, heat, light, chemicals, air, sewage, d r a i n a g e  not  

c o n nec te d w i t h  airport d r a in ag e,  irrigation, or  s i m i l a r  p r o d u c t s  

inc lu di ng pu bl icl y owned fire and pol ic e signal syste ms a n d  street 

li ghting systems that d i r e c t l y  or indir ec tly  serve the p u b l i c  or a 

segment of the public; " u t i l i t y "  also includes a corp or ati on , company, 

individual, or a s s o c ia ti on of individuals, or a lessee, trustee, o r  

co ur t - a p p o i n t e d  receiver that owns, operates, m a n a g e s ,  or co ntrols a 

s y s t e m  for furnishing t r a n s p o r t a t i o n  of goods or p e r s o n s  by m e a n s  of a 

railway, tramway, cableway, conveyor, flume, canal, tunnel, pipel in e,  

or  a simil ar  means;

(18) "utility facility" includes poles, plants, lines, 

trenches, bridges, u ti li do rs , tunnels, pi pelines, an d any o t h e r  s y s t e m  

for furnishing, producing, generating, t ra nsm it ti ng , o r  d i s t r i b u t i n g  

power, electricity, c om mu ni cations, t e l e c o m m u n i c a t i o n s ,  water, gas, 

oil, p e t r o l e u m  products, coal or o t her  m in er al  slurry, steam, heat, 

light, chemicals, air, sewage, d rai na ge  not c o n n e c t e d  w i t h  a n  a i r p o r t  

d r a i n a g e  system, irrigation, or anot he r substance; " u t i l i t y  fac ili ty " 

a ls o  includes a system for f u rni sh in g t r a n s p o r t a t i o n  of goods or 

perso ns by means of a ra il w a y ,  tramway, cableway, conveyor, flume,
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1 canal, tunnel, pip e l i n e ,  or a simil ar  means.
;

2 * Sec. 3. A S  1 9 . 2 5 . 2 0 0  is a m en de d to read:

3 Sec. 19.25.200. E N C R O A C H M E N T  PERMITS. A n  encr oa ch me nt may be

4 cons tru ct ed , placed, c ha nged^ or ma in t a i n e d  across or a lo ng  a highway^
♦

5 but only  in a c c o r d a n c e  wi t h  r egulations a d op te d by the department. A n

6 [NO] e n c r o a c h m e n t  m a y  not be constructed, placed, m a i n t a i n e d ^  or

7 change d u n t i l  it is [DULY] a ut hor iz ed  by a w r i t t e n  pe rm it issued by

8 the d e p a r t m e n t , u n l e s s  the department pro vi de s ot he rw ise  by regula-

9 t i o n .

10 * Sec. 4. AS 1 9 . 4 5 . 00 1(1 2)  is repealed and r e e n a c t e d  to read:

11 (12) " u t i l i t y "  includes a corporation, company, individual,

12 or a s s o c i a t i o n  of individuals, or a lessee, trustee, or c o u r t - a p p o i n t -

13 ed receiver, that owns, operates, manages, o r  controls a line, plant,

14 pipe li ne , or s y s t e m  for furnishing, pr oducing, generating, transmit-

15 ting, o r  d i s t r i b u t i n g  power, electricity, c om mu nications, telecommu-

16 nications, water, gas, oil, p e t r o l e u m  products, coal or o t her  m i ner al

17 slurry, steam, h e a t ,  light, chemicals, air, sewage, drainage not

18 c o n n e c t e d  w i t h  h i g h w a y  drainage, irrigation, or s i m i l a r  products

19 i n c l u d i n g  p u b l i c l y  owned fire and police signal systems and street

20 lig h t i n g  systems that  d ir e c t l y  or indirectly serve the public or a

21 segment of the p u b li c; "utility" also includes a corporation, company,

22 individual, or a s s o c i a t i o n  of individuals, o r  a lessee, trustee, or
s

23 c o u r t - a p p o i n t e d  r e c e i v e r  that owns, operates, manages, or controls a

24 sys t e m  for f u r n i s h i n g  tr an sp o r t a t i o n  of goods or p e r so ns  b y  means of a

25 railway, tramway, cableway, conveyor, flume, canal, tunnel, pipeline,

26 or a s i m i l a r  m e a n s ;

27 * Sec. 5. AS 1 9 . 4 5 . 0 0 1  is a m e n d e d  by a dd i n g  a n e w  p a r a g r a p h  to read:

28 (14) " u t i l i t y  facility" in cludes poles, plants, r lines,

29 trenches, bri dg es , utilidors, tunnels, pipeli ne s,  and any  other s y s t e m
i
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for furnishing, producing, generating, transmitting, or distributing 

power, electricity, communications, telecommunications, water, gas, 

oil, petr ol eu m products, coal or other mineral slurry, steam, heat, 

light, chemicals, air, sewage, drainage not connected with a highway 

drainage system, irrigation, or another substance; "utility facility" 

also includes a system for furnishing transportation of goods or 

persons by means of railway, tramway, cableway, conveyor, flume, 

canal, tunnel, pipeline, or a similar means.

* Sec. 6. AS 35.10 is amended by adding new  sections to read:

ARTICLE 6. UTIL IT IE S A N D  ENCROACHMENTS IN PUBLIC FACILITIES.

Sec. 35.10.210. USE OF PUBLIC FACILITIES F O R  UTILITIES. A  

utility facility m a y  be constructed, placed, or maintained across, 

along, over, under, or within a state public facility only in a c c o r­

dance w i t h  regulations adopted or procedures prescribed by the d e p a r t­

ment and only if authorized by a w r i t t e n  permit issued by the d e p a r t­

ment .

Sec. 35.10.220. RELOCATION OF UTILITY FACILITIES INCIDENT TO 

PUBLIC FACILITY PROJECTS. (a) If, incident to the construction of a 

public facility project, the department determines and orders that a 

utility facility located across, along, over, under, or wit hi n a state 

public facility must be changed, relocated, or removed, the utility 

owning or mai nt ai ni ng the facility shall change, relocate, or remove 

it in accordance wi t h  the order, w i t h i n  a reasonable time set by the 

department in the order.

(b) If the utility facility is not changed, relocated, or r e­

moved in accordance with the order, a permit authorizing the utility 

issued by the department u nder AS 35.10.210 becomes invalid and the 

facility will be considered an un au thorized encroachment subject to 

the provisions of AS 35.10.270.
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(c) The cost of change, relocation, or removal, as defined in 

AS 35.25.020, ordered u n d e r  (a) of this secti on is to be paid as 

follows:

(1) by the department as a cost of public facility con-
«

struction, provided that the utility facility is proper ly  installed in 

accordance with a permit, or in the absence of a permit, was installed 

before the effective date of this Act in the proper location in a c c o r­

dance w i t h  department regulations;

(2) by the util it y in all other cases.

Sec. 35.10.230. ENCR OA CH MEN T PERMITS. A n  encroachment may be 

constructed, placed, changed, or maintained across or w it h i n  a publ ic  

facility, but only in accordance with  regulations or procedures a d o p t­

ed by the department. A n  encroachment may not be constructed, placed, 

maintained, or changed u nt il it is authorized by a written permit 

issued by the department, unless the department provi des  otherwise by 

regulation.

Sec. 35.10.240. R E LOC AT IO N OR R E MO VA L OF ENCROACHMENT. If, 

incidental to the construction or m aintenance of a state public f a c i l­

ity, the department determines and orders that a n  encroachment p r e­

viously authorized by w r i t t e n  permit must b e  changed, relocated, or 

removed, the owner of the encroachment shall change, relocate, or

remove it within a reasonable time set by the department in the order.
s

The cost of the change, relocation, or removal shall b e  paid as p r o­

vided in AS 35.10.220(c). If the owner does not change, relocate, or 

remove an  encroachment w i t h i n  the time set by the department, the 

encroachment will be considered an un authorized encroachment and 

subject to the provisions of A S  35.10.270.

Sec. 35.10.250. UNAUTHORIZED ENCROACHMENTS. If an unauthorized 

encroachment exists in, on, under, or over a state public facility,
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th e department m a y  requir e the r e m ov al of the encroachment, at the 

e x p e n s e  of the owner, in the m a n n e r  p r o v i d e d  in A S  3 5.10.260 -

35.10.270.

Sec. 35.10.260. N O T I C E  OF  R E M O V A L  OF U N A U T H O R I Z E D  ENCROACHMENT. 

N o t i c e  shall be g i v e n  the owner, occupant, or p e r s o n  in p o s s e s s i o n  of 

a n  u n a u t h o r i z e d  e n c r o a c hm en t,  or to a n o t h e r  p e r s o n  caus in g or p e r­

m i t t i n g  the e n c r o a c h m e n t  to exist, by  serving u p o n  any of them  a 

n o t i c e  d e m and in g the remov al  of the en cr oachment w i t h i n  a time limit 

set by the dep ar tme nt . T h e  n o t i c e  shall d e s c r i b e  the e n c ro ac hme nt  

w i t h  reasonable ce r t a i n t y  as to its char ac ter  a n d  location. Service 

o f  the notice m a y  be ma d e  b y  c e r t i f i e d  mail.

Sec. 35.10.270. R E M O V A L  A F T E R  NONCOMP LIA NC E;  R E M O V A L  EXPENSE. 

A f t e r  a fail ur e of the o w n e r  of a n  u n a u t h o r i z e d  e n cro ac hm en t to comply 

w i t h  the no t i c e  or o r de r of the de partment u n d e r  AS 35.10.220, 35.10.- 

240, or 35.10.260, the d e p a r t m e n t  m a y  remove the encroachment, o r  

c ause it to be  removed. Th e o wn er  of the u n a u t h o r i z e d  e n cr oa chm en t 

sh al l pay to the dep ar t m e n t

(1) the expen se  of the remov al  of the encroachment;

(2) all costs an d ex pe ns es pai d by the state as a result of 

a claim or claims filed agai ns t the state by t h i r d  part ie s for damages 

d u e  to delays b e c a u s e  the e n c r o a c h m e n t  was not changed, removed, or 

r e l oc at ed  a c c o r d i n g  to the o r d e r  of the department; and

(3) costs and ex p e n s e  of suit.

* Sec. 7. AS  35 . 2 5 . 0 2 0  is r e p e a l e d  a n d  r e e n ac ted  to read:

Sec. 35.25.020. DEFIN IT ION S.  I n  this title, unless the context 

requires o therwise,

(1) " c o n s t r u c t i o n "  o r  a d e riv at iv e of  the t e r m  " c o n s t r u c­

tion" means constr uc tio n,  r e co ns tru ct io n,  a lteration, improvement, or 

m a j o r  repair;
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(2) "cost o f  change, r elocation, or removal" means the 

e nt i r e  cost incurred b y  the  u t il ity  p r o p e r l y  at tr i b u t e d  to the change, 

r el oc ation, or r e m ov al o f  a facility, less any costs for improvements 

or u p g r a d i n g  over and a b o v e  the cost of a func ti ona ll y e q ual  facility; 

if a fa cility is to b e  r e l o c a t e d  a n d  re placed w i t h  n e w  equipment, 

t he re  shall also be s u b t r a c t e d  from the entire cost any salvage value 

d e r i v e d  f rom the old facility;

(3) " d e p a r t m e n t "  m eans the D ep ar t m e n t  of T r a n s p o r t a t i o n  and 

P u b l i c  Facilities;

(4) " e n c r o a c h m e n t "  includes a tower, pole, poleline, pipe,

pi peline, driveway, p r i v a t e  road, fence, billboard, stand or  building, 

or a str uc tu re  o r  o b j e c t  of any k i n d  that is or has b e e n  placed in, 

on, under, o r  ov e r  a p o r t i o n  of a p u b l i c  facility;

(5) " m a i n t e n a n c e "  m ea ns  the p r e s e r v a t i o n  of e a c h  type of

fa ci li ty  as nearly as po ssi b l e  in its original c o n d i t i o n  as c o n s t r u c t­

ed, or as improved;

(6) " p u b l i c  bu ilding" m ean s a b u i l d i n g  o wned o r  controlled

and he l d  by the s t at e fo r gover nm en t o r  pub li c use;

(7) " p u b l i c  facility" or "public w ork" me ans  a structure or 

proje ct co ns tr uct ed  or  m a i n t a i n e d  by the d e pa rtm en t except airports 

and  highways, and i n c l u d e s  p ub l i c  buildings, boa t harbors, port f a c i l­

ities, dikes, j et tie s,  and b re ak waters;

(8) " u t i l i t y "  includes a corporation, company, individual, 

or a s s o ci ati on  of in di viduals, o r  a lessee, trustee, or c ou r t - a p p o i n t­

ed receiver, that o wns, operates, manages, or controls a line, plant, 

pipeline, or sy s t e m  f o r  furnishing, producing, g enerating, t r a n s m i t­

ting, or d i s t r i b u t i n g  power, e le ctricity, c ommunications, t e l e c o m m u­

nications, water, gas , oil, p e t r o l e u m  products, coal or other mineral 

slurry, steam, heat, light, chemicals, air, sewage, drainage not
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1 connected w i t h  public facility drainage, irrigation, or similar prod-

2 ucts including publicly owned fire and police signal systems and

3 street lighting systems that d irectly or indirectly serve the public

4 or a segment of the public; "utility" also includes a corporation,

5 company, individual, or association of individuals, or a lessee,

6 trustee, or court-appointed r ec eiver that owns, op erates,: m a n a g e s , or

7 controls any system for furnishing transportation of goods or persons

8 by means of a railway, tramway, cableway, conveyor, flume, canal,

9 tunnel, pipeline, or a similar means;

10 (9) "utility facility" includes poles, plants, lines,

11 trenches, bridges, utilidors, tunnels, pipelines, and any other system

12 for furnishing, producing, generating, transmitting, or distributing

13 power, electricity, communications, telecommunications, water, gas,

14 oil, p etroleum products, coal or  other mineral slurry, steam, heat,

15 light, chemicals, air, sewage, drainage not connected w it h  a public

16 facility drainage system, irrigation, or another substance; "utility

17 facility" also includes a system for furnishing transportation of

18 goods or persons by means of a railway, tramway, cableway, conveyor,

19 flume, canal, tunnel, pipeline, or a similar means.

20 * Sec. 8. This Act takes effect immediately in accordance wi t h  AS 01.-

21 10.070(c).
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