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3 I N  T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

4 T H I R T E E N T H  L E G I S L A T U R E  - FIRST S E S SION

5 A  B I L L

6 For a n  A c t  entitled: "An Act a u t h o r i z i n g  capital punishment, c l a s s i f y i n g

7 m u r d e r  in the first degree as a capital felony, and

8 e s t a b l i s h i n g  s e n t e n c i n g  procedures for c a p i t a l  felo-

9 nies."

10 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

11 * S e c t i o n  1. A S  11.41.100(b) is a m e n d e d  to read:

12 (b) M u r d e r  in the first d e g r e e  is a c a p ital [AN U N C L A S S I F I E D ]

^  13 f e l o n y  and is p u n i s h a b l e  as p r o v i d e d  in AS 12.55.125(a) [AS 12.55].

14 * Sec. 2. AS 12.55.125(a) is a m e n d e d  to read:

15 (a) A  d e f e n d a n t  c o n v i c t e d  o f  a  c a p i t a l  f e l o n y  [ M U R D E R  I N  T H E

16 F I R S T  DEGREE] shall be sentenced t o  a definite te r m  of i m p r i s o n m e n t  of

17 at least 20 years but not more t h a n  99 years o r  shall be s e n t e n c e d  to

18 d e a t h .

19 * Sec. 3. A S  12.55 is a m e n d e d  by a d d i n g  a new s e c tion to read:

20 Sec. 12.55.115. R E V I E W  OF J U D G M E N T  A ND SENTENCE OF DEATH. (a)

21 A  judgment of c o n v i c t i o n  of a c a p i t a l  felony for which a s e n t e n c e  of

22 d e a t h  is i m p o s e d  is subject to a u t o m a t i c  r e v i e w  by the s u p r e m e  court

23 w i t h i n  60 day s  after imposition o f  the sentence. This time limit m a y

24 be extended by the supreme court. A  review u n d e r  this s e c t i o n  has

25 priority ov e r  all o t h e r  cases a n d  the case shall be h e a r d  in accor-

26 dance w i t h  rules a d o p t e d  by the s u p r e m e  court. On review, the court

27 shall d e t e r m i n e  if

£5^ 28 (1) the sentence was i m p o s e d  un d e r  the inf l u e n c e  of pas-

29 sion, prejudice, or ot h e r  a r b i t r a r y  factor;
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(2) the e v i d e n c e  supports the finding of an aggravating 

f a c t o r  u n d e r  AS 12.55.180; and

(3) the s e n t e n c e  is excessive o r  disproportionate to the 

p e n a l t y  imposed in s i m i l a r  cases, c o n s i d e r i n g  b o t h  the crime a n d  the 

d e f e n d a n t .

(b) If the s u p r e m e  court upholds a judgment of conviction and 

s e n t e n c e  of death, the court shall specify the time, place, and manner 

of execution.

Sec. 4. As 12.55 is a m e nded by adding n e w  sections to read:

Sec. 12.55.177. S E N TENCING PROC E D U R E  F O R  C A P I T A L  FELONY. (a)

When, after a trial b y  Jury, a defendant is c onvicted of a capital 

felony, the court shall conduct a sepa r a t e  sentencing p r o c eeding 

b e f o r e  the trial j u r y  as soon as practicable. If a jury trial has 

b e e n  waived, or if the defendant pled guilty, the sentencing p r o c e e d­

ing shall be held b e f o r e  a jury impaneled for the purpose.

(b) In the s e n t e n c i n g  p r o c eeding e v i d e n c e  m ay be p r esented as to

any aggrav a t i n g  or m i t i g a t i n g  factor that the court considers to have

\
p r o b a t i v e  value re g a r d l e s s  of the a d m i s sibility of the evidence under 

the e x clusionary rules of evidence, p r o v i d e d  the defendant has an 

op p o r t u n i t y  to rebut h e a rsay statements. The state and the defendant 

o r  the defendant's counsel shall be p e r m i t t e d  to present oral a r g u­

ment. This s u b s e c t i o n  does not authorize the introduction of evidence 

s e c ured in v i o l a t i o n  of the C o n stitution of the State of A l a s k a  or the 

C o n s t i t u t i o n  of the U n i t e d  States.

Sec. 12.55.178. A D V I S O R Y  SENTENCE F O R  C A P ITAL FELONY. After

h e a r i n g  the evidence, the jury shall del i b e r a t e  and give an advisory 

sentence to the court. The advisory sentence shall include a finding 

as to w h e t h e r

(1) ag g r a v a t i n g  factors exist to justify the death



*

1 sentence;

2  (2 ) m i t i g a t i n g  f a ct ors  exist that o u t w e i g h  t he  a g g r a v a t i n g

3 factors;

4 (3) the d e f e n d a n t  s h o u l d  be s e n t e n c e d  to a t e r m  of impri-

5 sonment o r  t o  death.

6 Sec. 12 .55.179. S E N T E N C E  F O R  CA P I T A L  F E L O N Y .  (a) The court,

7 af te r c o n s i d e r i n g  t h e  e v i d e n c e  a n d  the a d v i s o r y  s e n t e n c e  shall e n t e r  a

8 sente nc e of  d e a t h  or  a t e r m  of i m p r i s o n m e n t  i n  a c c o r d a n c e  w i t h  A S  12.-

9 55.125(a). If the c o u r t  impos es  a sentence o f  death, it shall m a k e

1 0  w r i t t e n  f i n d i n g s  of

1 1  ( 1 ) a g g r a v a t i n g  f a c to rs  that e x i s t  to j u s t i f y  the sentence;

1 2  a n d

13 (2 ) m i t i g a t i n g  f a c t o r s  c o n s i d e r e d  b y  the court.

14 (b) A  j u d g m e n t  of c o n v i c t i o n  for w h i c h  a s e n t e n c e  of d e a t h  is

15 impo se d is subject to a u t o m a t i c  r e v i e w  u n d e r  AS  12 .55.115.

16 Sec. 1 2.55.180. A G G R A V A T I N G  FACTORS. T h e  d e a t h  se nt e n c e  m a y  not

17 b e  i m p o s e d  unle ss  at least one o f  the f o l l o w i n g  a g g r a v a t i n g  f a cto rs  is

18 found to ex is t and is not o u t w e i g h e d  by m i t i g a t i n g  factors:

19 (1 ) the d e f e n d a n t ' s  conduct d u r i n g  the c o m m i s s i o n  o f  the

2 0  offe ns e m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  to a n o t h e r  p e r s o n  in tha t it

2 1  i nv o l v e d  t o r t u r e  o r  an  a g g r a v a t e d  battery;

2 2  (2 ) the d e f e n d a n t ' s  conduct c r e a t e d  a r i s k  of i mm inent

23 p h y s i c a l  i nj u r y  to t h r e e  o r  m o r e  persons, o t h e r  t h a n  a c c omp li ce s;

24 (3) the d e f e n d a n t  h a s  a prior c o n v i c t i o n  fo r a fel on y that

25 inv ol ve d th e us e o f  v i o l e n c e  to a person;

26 (4) the d e f e n d a n t  co m m i t t e d  t h e  o f f e n s e  p u r s u a n t  to an

27 ag r e e m e n t  that the d e f e n d a n t  e i t h e r  pay or b e  p a i d  f or  the c o m m i s s i o n

28 of the o ff en s e ,  o r  f o r  o t h e r  p e c u n i a r y  gain;

29 (5) the d e f e n d a n t  w a s  o n  r e l e a s e  for a n o t h e r  felony charge
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1 o r  c o n v i c t i o n  h a v i n g  a s s a u l t  as a n e c e s s a r y  e l e m e n t ;

2 (6) th e d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t -

3 i n g  che o f f e n s e  at a n  a c t i v e  o f f i c e r  of the  co ur t o r  at  a n  a c t i v e  o r

4 f o r m e r  j u d i c i a l  o f f i c e r ,  p r o s e c u t i n g  at t o r n e y ,  l a w  e n f o r c e m e n t  o f f i -

5 cer, c o r r e c t i o n a l  e m p l o y e e ,  o r  f i r e m a n  d u r i n g  o r  b e c a u s e  of t he  e x e r -

6 c i s e  o f  o f f i c i a l  d u ti es;

7 (7) the d e f e n d a n t  w a s  a m e m b e r  o f  a n  o r g a n i z e d  g r o u p  of

8 f i v e  or  m o r e  p e r s o n s ,  a n d  the o f f e n s e  w a s  c o m m i t t e d  t o  f u r t h e r  t h e

9 c r i m i n a l  o b j e c t i v e s  of t h e  group.

10 Sec. 12.5 5. 18 1. M I T I G A T I N G  F A C T O R S .  T h e  d e a t h  s e n t e n c e  m a y  n o t

11 b e  i m p o s e d  if m i t i g a t i n g  fa c t o r s  a r e  f o u n d  to o u t w e i g h  a g g r a v a t i n g

12 f a c t o r s .  A l l  m i t i g a t i n g  f a cto rs  s h a l l  be  c o n s i d e r e d  i n c l u d i n g  t h e

13 f o l l o w i n g :

1 4  (1) the d e f e n d a n t  c o m m i t t e d  the o f f e n s e  u n d e r  some d e g r e e

15 o f  du r e s s ,  c o e r ci on , th r e a t ,  or  c o m p u l s i o n  i n s u f f i c i e n t  to c o n s t i t u t e

1 6  a d e f e n s e ,  bu t w h i c h  s i g n i f i c a n t l y  a f f e c t e d  the d e f e n d a n t ' s  c o n d u c t ;

1 7 (2) the c o n d u c t  of a y o u t h f u l  d e f e n d a n t  w a s  s u b s t a n t i a l l y

18 i n f l u e n c e d  by a n o t h e r  p e r s o n  m o r e  m a t u r e  t h a n  the  d e f e n d a n t ;

1 9 (3) the d e f e n d a n t  a c t e d  w i t h  s e r i o u s  p r o v o c a t i o n  f r o m  the

20 v i c t i m ;

2 1 (4) the d e f e n d a n t  a s s i s t e d  a u t h o r i t i e s  to  d e t e c t  or  a p p r e -

22 h e n d  o t h e r  p e r s o n s  w h o  c o m m i t t e d  th e o f f e n s e  w i t h  t h e  d e f e n d a n t .

23 * Sec. 5. A S  2 2 . 0 7 . 0 2 0 ( a ) ( 1 )  is a m e n d e d  to read:

2 4  (1) c r i m i n a l  p r o s e c u t i o n , e xc e p t  p r o s e c u t i o n  for a c a p i t a l

2 5  f e l o n y  for w h i c h  a d e a t h  s e n t e n c e  is i m p o s e d ;

26 * Sec. 6 . A S  2 2 . 0 7 . 0 2 0 ( b )  is a m e n d e d  to read:

2 7  (b) Exc ept  for a p p e a l s  o f  a d e a t h  s e n t e n c e ,  t h e  [THE] c o u r t  of

2 8  a p p e a l s  ha s j u r i s d i c t i o n  to h e a r  a p p e a l s  of s e n t e n c e s  of i m p r i s o n m e n t

29 i m p o s e d  b y  the s u p e r i o r  c ourt o n  the g r o u n d s  t h a t  th e s e n t e n c e  is



2

1 e x c e s s i v e  or  t o o  l e n i e n t  a n d ,  i n  the e x e r c i s e  of t h i s  j u r i s d i c t i o n ,  

m a y  m o d i f y  t h e  s e n t e n c e  as p r o v i d e d  b y  l a w  a n d  th e s t a t e  c o n s t i t u t i o n .
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