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1 IN THE H O U S E  B Y  CLOCKSIN A ND GOLL

2 HOUSE BI L L  NO. 107

3 IN THE LEGISLATURE OF THE STATE OF A L A S K A

4 THIRTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an A c t  entitled: "An Act relating to the right to a natural death."

7 BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * S e c t i o n  1. PURPOSE. The legislature finds that adult persons have the

9 fundamental right to control the decisions relating to the rendering of

10 their o w n  medical care, including the decision to have life-sustaining

11 p r o c e d u r e s  withheld or withdrawn in instances of a terminal condition. In

12 order that the rights of patients may be respected even after they are no

13 longer able to participate actively in decisions about themselves, the

14 legisl a t u r e  declares that the laws of the state recognize the right of an

15 adult p e r s o n  to make a written d eclaration instructing the attending physi-

16 cian o f  the person to withhold or withdraw life-sustaining procedures in

17 the e v e n t  of a terminal condition.

18 * Sec. 2. AS 18 is amended by adding a n e w  chapter to read:

19 CHAPTER 12. R I G H T  TO A NATURAL DEATH.

20 Sec. 18.12.010. EXECUTION OF DECLARATION. (a) An adult person

21 m a y  execute a declaration directing the w i t h h olding or withdrawal of

22 life-sustaining procedures in the event of a terminal condition. The

23 declaration shall be signed by the declarant in the presence of two

24 subscribing witnesses, no mor e  than one of whom m ay be

25 (1) related to the declarant by blood or marriage;
(

26 (2) entitled to a portion of the estate of the declarant

27 under a will or codicile of the declarant;

28 (3) a claimant against a p o r tion of the estate of the

29 declarant; or



r

1 (4) dire c t l y  financially responsible for the d eclarant's

2 medical care.

3 (b) It is the responsibility of the declarant to provide for

4 n o t i f i c a t i o n  to a n  attending physician of the exi s t e n c e  of the decla-

5 ration. The att e n d i n g  phys i c i a n  shall ma k e  the d e c l a r a t i o n  or a copy

6 of the d e c l a r a t i o n  a part of the medical records of the declarant.

7 (c) The de c l a r a t i o n  shall be substantially in the following form

8 but may include other specific directions. If a specific d i r e c t i o n  is

9 held to be invalid, the invalidity does not affect other d i r e ctions of

10 the de c l a r a t i o n  that can be given effect without t he invalid direc-

11 tion.

12 DECLARATION

13 D e c l a r a t i o n  made this___________  day of ___________  (month, year).

14 I, _________________________________ , being of sound mind, w i l f u l l y  and

15 v o l u n tarily make known my d e sire that my dying sh a l l  not be artifi-

16 cially p r o l o n g e d  in the following circumstances:

17 If at any time I should have an incurable injury, disease, or

18 illness c e rtified to be a terminal condition by two physicians who

19 have per s o n a l l y  examined me, one of whom is my attending physician,

20 and the physicians determine that my de a t h  will o c c u r  whether or not

21 life-sustaining procedures are used and if the a pplication of life-

22 sustaining procedures w o u l d  serve only to artificially p r o l o n g  the

23 dying process, I direct that the life-sustaining procedures be with-

24 hel d  or withdrawn, and that I be permitted to die naturally w i t h  only

25 the a d m i n i s t r a t i o n  of m e d i c a t i o n  or the p e r f o r m a n c e  of any m e d i c a l

26 procedure considered n e cessary to provide for m y  comfort.

27 In the absence of my ability to give d i r e c t i o n s  regarding the use

28 of the life-sustaining procedures, it is my i n t e n t i o n  that this decla-

29 ration shall be honored by my family and p h ysician(s) as the final
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executed. The d e c l a r a t i o n  may not be c o n s i d e r e d  an i n d i c a t i o n  of the 

m e n t a l  incompetency of a declarant. A g e  of i t s e l f  is not a bar to a 

d e t e r m i n a t i o n  of competency.

(d) In the absence of actual notice of the r e v o c a t i o n  of the 

declaration, the f o l l o w i n g  persons, w h e n  a c t i n g  in a c c o r d a n c e  w i t h  the 

r e quirements of this chapter, are not s u b ject to c i v i l  lia b i l i t y  

u nless negligent and are not g u i l t y  of a crimi n a l  act of u n p r o f e s­

sional conduct:

(1) a p h y s i c i a n  who or a h e a l t h  facility that w i t h h o l d s  or 

withdraws l i f e - s u s t a i n i n g  p r o c e d u r e s  from a qual i f i e d  patient;

(2) a lice n s e d  h e a l t h  p r o f e s s i o n a l ,  acting u n d e r  the d i r e c­

tion of a physician, w h o  p a r t i c i p a t e s  in the w i t h h o l d i n g  or w i t h d r a w a l  

of life-sustaining p r o c e d u r e s  fr o m  a q u a l i f i e d  patient.

Sec. 18.12.050. PENALTIES. (a) A n  attending p h y s i c i a n  who 

fails to comply wit h  the d e c l a r a t i o n  of a q u a l i f i e d  p a t i e n t  or to mak e  

the n e c e s s a r y  a r r a n g e m e n t s  to effect the t r a n s f e r  is c i v i l l y  l iable to 

the q u a l i f i e d  patient a n d  to the he i r s  of the qua l i f i e d  patient.

(b) A  person w h o  w i l f u l l y  conceals, cancels, defaces, o b l i t e r­

ates, or damages the d e c l a r a t i o n  of another without t he de c l a r a n t ' s  

consent or who falsifies or forges a r e v o c a t i o n  of the d e c l a r a t i o n  of 

another is civilly l i a b l e  to the qual i f i e d  patient and to the h e i r s  of 

the qualified patient.

(c) A person w h o  falsifies or forges the d e c l a r a t i o n  of a n o ther 

person or wilfully c o n c e a l s  or withholds personal k n o w l e d g e  of a 

revocation under AS 18.12.020, w i t h  the intent to cause a w i t h h o l d i n g  

or w i t h drawal of l i f e - s u s t a i n i n g  procedures contrary to the w i s h e s  of 

the p e r s o n  or decl a r a n t  and t h e reby d i r e c t l y  causes l i f e - s u s t a i n i n g  

procedures to be w i t h h e l d  or w i t h d r a w n  and d e a t h  to b e  h a s t e n e d  v i o­

lates AS 11.41.100.
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1 Sec. 18.12.060. ACTS UN D E R  THIS C H A P T E R  N O T  SUICIDE. The with-

2 h o l d i n g  or w i t h d r a w a l  of life-sustaining p r o cedures from a qualified

3 patient in ac c o r d a n c e  w i t h  the provisions of this chapter does not,

4 for any purpose, c o n stitute a suicide.

5 Sec. 18.12.070. EFFECTS ON L I F E  INSURANCE. The m a k i n g  of a

6 d e c l a r a t i o n  u n d e r  AS 18.12.010 does not affect in any m a n n e r  a life

7 insurance p olicy n o r  does it modify the terms of an existing life

8 insurance policy. A  life insurance policy is not legally impaired or

9 invalidated in any m a n n e r  by the w i t h h o l d i n g  or w i t h drawal of life-

10 sustaining p r o c e d u r e s  from an insured q u a l i f i e d  patient, notwithstand-

11 ing a term of the policy to the contrary.

12 Sec. 18.12.080. DECLARATION M A Y  N OT BE MAD E  A  C O NDITION F OR

13 INSURANCE OR H E A L T H  CARE SERVICES. A  physician, h ealth facility, or

14 other h e a l t h  provider, and health care service plan, insurer issuing

15 d i s a bility insurance, self-insured employee w e l f a r e  benefit plan, or

16 non-profit h o s p i t a l  pla n  may not require a p e r s o n  to execute a decla-

17 ration as a c o n d i t i o n  for being insured for or receiving h e a l t h  care

18 services.

19 Sec. 18.12.090. EXISTING RIGHTS O R  RESPONSIBILITIES. This

20 chapter does not impair or supercede a legal right or legal respon-

21 sibility that a p e r s o n  may have to w i t h h o l d  or w i t h d r a w  life-sustain-

22 ing procedures in a lawful manner.

23 Sec. 18.12.100. PRESUMPTION FROM F A I L U R E  TO EXECUTE A  DECLARA-

24 TION. This c h a p t e r  does not create a p r e s u m p t i o n  concerning the

25 intention of an individual who has not exec u t e d  a declar a t i o n  to

26 consent to the u s e  or w i t h h olding of l i f e-sustaining procedures in the

27 event of a terminal condition.

28 Sec. 18.12.110. SEVERABILITY. If a p r o v i s i o n  of this chapter or

29 its a p p l i cation to an individual or circumstances is hel d  invalid, the

c
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1 executed. The declaration m a y  not be considered an indication of the

2 mental incompetency of a declarant. Age of itself is not a bar to a

3 determination of competency.

4 (d) In the absence of actual notice of the revocation of the

5 declaration, the following persons, when acting in accordance with the

6 requirements of this chapter, are not subject to civil liability

7 unless negligent and are not guilty of a criminal act of unprofes-

8 sional conduct:

9 (1) a p hysician w ho or a h e a l t h  facility that withholds or

10 withdraws life-sustaining procedures from a qualified patient;

11 (2) a licensed h e a l t h  professional, acting under the direc-

12 tion of a physician, who participates in the withholding or withdrawal

13 of life-sustaining procedures from a qualified patient.

14 Sec. 18.12.050. PENALTIES. (a) A n  attending physician who

15 fails to comply with the declaration of a qualified patient or to make

16 the necessary arrangements to effect the transfer is civilly liable to

17 the qualified patient and to the heirs of the qualified patient.

18 (b) A person who w i l f u l l y  conceals, cancels, defaces, obliter-

19 ates, or damages the declar a t i o n  of another without the declarant's

20 consent or who falsifies or forges a revocation of the declaration of

21 another is civilly liable to the qualified patient and to the heirs of

22 the qualified patient.

23 (c) A person who falsifies or forges the declaration of another

24 p e r s o n  or wilfully conceals or withholds personal knowledge of a

25 revocation under AS 18.12.020, with the intent to cause a withholding

26 or withdrawal of life-sustaining procedures contrary to the wishes of

27 the person or declarant and thereby directly causes life-sustaining

28 procedures to be withheld or withdrawn and death to be hastened vio-

29 lates AS 11.41.100.
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1 Sec. 18.12.060. ACTS UNDER T H I S  CHAPTER N O T  SUICIDE. The with-

2 h o l d i n g  or w i t h drawal of life-sus t a i n i n g  pro c e d u r e s  from a qualified

3 patient in accordance w i t h  the p r o v i s i o n s  of this chapter does not,

4 for any purpose, constitute a suicide.

5 Sec. 18.12.070. EFFECTS ON L I F E  INSURANCE. The m a k i n g  of a

6 d e c l a ration u n d e r  AS 18.12.010 does not affect in any m a n n e r  a life

7 insurance policy nor does it m o d i f y  the terms of an exis t i n g  life

8 insurance policy. A  life insurance policy is not legally impaired or

9 invalidated in any m a n n e r  by the w i t h h o l d i n g  or wi t h d r a w a l  of life-

10 sustaining procedures from an i n s u r e d  qualified patient, notwithstand-

11 ing a term of the policy to the contrary.

12 Sec. 18.12.080. D E C L A RATION M A Y  NOT BE M A D E  A  CONDITION F O R

13 INSURANCE OR H E A L T H  CARE SERVICES. A  physician, health facility, or

14 other health provider, and h e alth care service plan, insurer issuing

15 disability insurance, self-i n s u r e d  employee w e l f a r e  benefit plan, o r

16 non-profit hosp i t a l  p l a n  may not require a p e r s o n  to execute a decla-

17 ration as a c o ndition for being i n s ured for or receiving health care

18 services.

19 Sec. 18.12.090. EXISTING R IGHTS OR RESPONSIBILITIES. T h i s

20 chapter does not impair or s u percede a legal right or legal respon-

21 sibility that a person may have to withhold or w i t h d r a w  life-sustain-

22 ing procedures in a lawful manner.

23 Sec. 18.12.100. PR E S U M P T I O N  FROM FAILURE TO EXECUTE A  DECLARA-

24 TION. This chapter does not c r e a t e  a p r e s u m p t i o n  concerning the

25 intention of an individual who has not e x e c u t e d  a declar a t i o n  to

26 consent to the use or w i t h h o l d i n g  of life-sustaining procedures in the

27 event of a terminal condition.

28 Sec. 18.12.110. SEVERABILITY. If a p r o v i s i o n  of this chapter o r

29 its application to an individual or circumstances is he l d  invalid, the

c
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1 i n v alidity does n ot a ffect other p r o v i s i o n s  or a p p l i c a t i o n s  of this

2 chapter that c a n  b e  g i v e n  effect w i t hout the i n v a l i d  p r o v i s i o n  or

3 application.

4 Sec. 18.12.120. DEFINITIONS. In this c h a p t e r

5 (1) " a t t e n d i n g  phy s i c i a n "  m e a n s  the p h y s i c i a n  selected by

6 or assi g n e d  to t he p a t i e n t  who h as p r i m a r y  r e s p o n s i b i l i t y  for the

7 treatment and c a r e  of the patient;

8 (2) " d e c l a r a t i o n "  m e a n s  a w i t n e s s e d  d o c u m e n t  in writing,

9 voluntarily e x e c u t e d  b y  the d e c l a r a n t  u n d e r  AS 18.12.010;

;.0 (3) " l i f e - s u s t a i n i n g  p r o c edure"

11 (A) m e a n s  a m e d i c a l  p r o c e d u r e  or i n t e r v e n t i o n  that,

12 w h e n  a p p l i e d  to a q u a l i f i e d  patient, w o u l d  se r v e  only to p r o l o n g

13 the d y i n g  p r o c e s s  where, i n  the judgment of the a t tending physi-

14 cian, d e a t h  w i l l  occur w h e t h e r  or not these pr o c e d u r e s  are used;

15 (B) does not i n c lude the a d m i n i s t r a t i o n  of m e d i c a t i o n

16 or the p e r f o r m a n c e  of a m e d i c a l  p r o c e d u r e  c o n s i d e r e d  n ecessary to

17 p r o vide f o r  the comfort of a q u a l i f i e d  patient;

18 (4) " q u a l i f i e d  p a t i e n t "  means a p a t i e n t  w h o  has exec u t e d  a

19 de c l a r a t i o n  u n d e r  A S  18.12.010 and who has b e e n  d i a g n o s e d  and certi-

20 fied in w r i t i n g  to b e  a f f l i c t e d  w i t h  a t e r m i n a l  c o ndition by two

21 physicians w h o  h a v e  per s o n a l l y  exam i n e d  the patient, one of w h o m  is

22 the a t t e n d i n g  physician.

*
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