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BY THE RULES COMMITTEE BY 
THE HOUSE REQUEST OF THE GOVERNOR

SPONSOR SUBSTITUTE FOR HO U S E  BILL MO. 762

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

: cin Act entitled: "An Act relating to surface coal mining and the surface

effects of underground coal mining; and providing for 

an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41 is amended by adding a n e w  chapter to read:

CHAPTER 45. A LASKA SURFACE COAL 

MINING CONTROL AND RECLAMATION ACT.

ARTICLE 1. LEGISLATIVE FINDINGS AND PURPOSE.

Sec. 41.45.010. FINDINGS AND DECLARATION OF PURPOSE. (a) The 

legislature finds and declares that

(1) the Congress of the United States has enacted the Surface 

Mining Control and Reclamation Act of 1 9 7 1 , which provides for the e s t a­

b l i s h m e n t  of a nationwide program to regulate surface coal mining and 

r e c l a m a t i o n  and which vests exclusive authority in the United States D e ­

pa r t m e n t  of the Interior over the regulation of surface coal mining and 

r e c l a m a t i o n  within the United States;

(2) s e c t i o n  101 of the S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  

Act of 1977 contains the f i n d in g  b y  C o n g r e s s  that b e c a u s e  of the d i v e r­

sity in terrain, climate, b i o l o g y ,  c h e m i s t r y ,  and o t h e r  p h y s i c a l  c o n d i­

tions in areas subj e c t  to m i n i n g  o p e r a t i o n s ,  prim a r y  g o v e r n m e n t a l  r e­

sp o n s i b i l i t y  for developing, a u t h o r i z i n g ,  i s s u i n g  and e n f o r c i n g  r e g u l a­

tions for surface c oal m in i n g  a n d  r e c l a m a t i o n  o p e r a t io n s  s u b je c t  to that 

A c p  s h o u l d  rest w i t h  the states;

(3) s e c t i o n  503 of the S u r f a c e  M i n i n g  C o n t r o l  and R e c l a m a t i o n
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Act of 1977 provides that each state may assume and r e t a i n  exclusive 

jurisdiction over the regulation of surface coal mining and reclamation 

operations within the state by obtaining approval of a state p r o g r a m  of 

regulation which demonstrates that the state has the capability of c a r­

rying out the provisions and meeting the purposes of the Surface M i n i n g  

Control and Reclamation Act of 1977;

(4) section 503 of the Surface M i n i n g  Control and Reclam a t i o n  

Act of 1977 provides that a state wishing to assume exclusive j u r i s d i c­

tion over the regulation of surface coal m i n i n g  and reclamation o p e r a­

tions w i t h i n  the state must have a state law that provides for the r e g u­

lation of surface coal mining and r eclamation operations in accordance 

with the requirements of the Surface M i n i n g  Control and Reclamation Act 

of 1977; and

(5) because of unique environmental conditions which the 

state is best equipped to understand, the state intends to assume e x c l u­

sive j u risdiction over the regulation of surface coal m i n i n g  and r e c l a­

mation operations wit h  the state under the Surface M i n i n g  Control a n d  

Reclamation Act of 1977.

(b) The purposes of this Act are

(1) to prevent the adverse effects to society and the e n v i­

ronment r e s u l t i n g  from unregulated surface coal mining operations as de 

fi n e d  in  this chapter and the regulations adopted un d e r  it;

(2) to assure that the rights of surface land owners a n d  oth 

er p e r s o n s  with an interest in the land are protected from un r e g u l a t e d  

s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s ;

(3) to a s s u r e  tha t  s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s  are c o n ­

du c t e d  in  a m a n n e r  that w i l l  p r e v e n t  u n r e a s o n a b l e  d e g r a d a t i o n  o f  l a n d  

a n d  w a t e r  r e s o u r c e s ;

(4) to a s s u r e  t hat s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s  ar e  n o t
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c o n d u c t e d  w h e r e  r e c l a m a t i o n  r e q u i r e d  b y  this chapter and the regulations 

a d o p t e d  u n d e r  it is n o t  feasible;

(5) to a s s u r e  that r e c l a m a t i o n  of l a n d  on w h i c h  s u r f a c e  co a l  

m i n i n g  t a k e s  p l a c e  is a c c o m p l i s h e d  as c o n t e m p o r a n e o u s l y  as p r a c t i c a b l e  

w i t h  the s u r f a c e  coal m i n i n g ,  r e c o g n i z i n g  that the r e s p o n s i b l e  e x t r a c­

ti o n  of  c o a l  by r e s p o n s i b l e  m i n i n g  o p e r a t o r s  is an e s s e n t i a l  a n d  b e n e ­

fi c i a l  ecoiiomic ac t i v i t y ;

(6) to a s s u r e  t hat a p p r o p r i a t e  p r o c e d u r e s  are p r o v i d e d  for 

p u b l i c  p a r t i c i p a t i o n  i n  the d e v e l o p m e n t ,  revisioii an d  e n f o r c e m e n t  of 

r e g u l a t i o n s ,  s t a n d a r d s ,  a n d  r e c l a m a t i o n  p l a n s  or p r o g r a m s  e s t a b l i s h e d  

u n d e r  thi s  chapter;

(7) to a s s u r e  that the c o a l  supply e s s e n t i a l  to t h e  n a t i o n ' s  

e n e r g y  r e q u i r e m e n t s  a n d  to its e c o n o m i c  an d  s o c i a l  w e l l - b e i n g  is p r o ­

v i d e d ,  a n d  to strike a b a l a n c e  b e t w e e n  p r o t e c t i o n  of the e n v i r o n m e n t  a n d  

o t h e r  u s e s  of the l a n d  a n d  the n e e d  for coal as an e s s e n t i a l  s o u r c e  of 

e n e r g y ;  a n d

(8) to p r o m o t e  the r e c l a m a t i o n  of a r e a s  w h i c h  w e r e  m i n e d  and 

l e f t  w i t h o u t  a d e q u a t e  r e c l a m a t i o n  b e f o r e  the e n a c t m e n t  of the S u r f a c e  

M i n i n g  C o n t r o l  and R e c l a m a t i o n  A c t  of 1977, a n d  w h i c h  s u b s t a n t i a l l y  d e­

g r a d e  the q u a l i t y  of the e n v i r o n m e n t ,  p r e v e n t  the b e n e f i c i a l  u s e  of, or 

c a u s e  d a m a g e  to l a n d  or  w a t e r  r e s o u r c e s ,  or e n d a n g e r  the h e a l t h  or s a f e­

ty o f  the public.

A R T I C L E  2. S U R F A C E  MINI N G.

Sec. 41.45.020. J U R I S D I C T I O N .  T h e  c o m m i s s i o n e r  h a s e x c l u s i v e  j u r­

isdiction over surface coal m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s  in the 

s t a t e .

Sec. 41.45.030. GENERAL P O W E R S .  To a c c o m p l i s h  the p u r p o s e s  of 

this chapter, the commissioner may

(1) in accordance w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act
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(AS 46.62), adopt, amend, and enforce regulations pertaining to surface 

coal mining and reclamation operations;

(2) issue permits;

(3) conduct hearings and conferences; j
i

(4) issue orders requiring an operator to take the actions 1 

n e cessary to comply with this chapter and the regulations adopted under 

this chapter;

(5) issue orders modifying previous orders;

(6) after opportunity for a due process hearing, issue a f i­

nal order revoking the permit of an operator who has failed to comply 

w i t h  an order of the commissioner to take action required by this chap­

ter or regulations adopted under this chapter;

(7) order the immediate cessation of all or part of a surface 

coal mining and reclamation operation if the commissioner finds that the 

operation or part of the operation creates an imminent danger to the 

he a l t h  or safety of the public or is causing or can reasonably be e x­

pected to cause significant imminent harm to land, air, or water r e­

sources, and, to the extent reasonably necessary to eliminate or allevi­

ate those conditions, take other action or make changes in a permit, as 

provided in this chapter;

(8) hire and authorize the hiring of employees and private 

c o n t r a c t o r s , subject to the conflict of interest provisions of this 

chapter, to assist in carrying out the requirements of this chapter;

(9) enter a n d  inspect a surf a ce  c o a l  m i n i n g  o p e r a t i o n  which 

is subject to the p r o v i s i o n s  of this c h a pt e r  to assure that the o p e r a­

t i o n  is in c o m p l i a n c e  w i t h  this chapter;

(10) conduct, e n courage, request, a n d  p a r t i c i p a t e  in studies, 

surve y s ,  i n v e s t i g a t i o n s ,  research, e x p e r i m e n t s ,  training, a n d  d e m o n s t r a­

tio n s  ;
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(11) prepare reports and require permittees to prepare r e­

ports ;

(12) accept, receive, aad administer grants, gifts, or other j 

money made available for the purposes of this chapter regardless of the 

source of the grants, gifts, or money;

(13) take the steps necessary to allow the state to partici­

pate to the fullest extent practicable in the abandoned mine land p r o­

gram provided in Title IV of the Surface Mining Control and Reclamation 

Act of 1977, including engaging in any work and adopting, amending and 

enforcing regulations;

(14) take the actions necessary to establish and maintain e x­

clusive jurisdiction over surface coal mining and reclamation operations 

in the state under the provisions of the Surface Mining Control and R e­

clamation Act of 1977, including making recommendations for legislation 

to clarify or amend this chapter to conform wit h  the terms of the Sur­

face Mining Control and Reclamation Act of 1977;

(15) contract wi t h  state agencies to obtain the professional 

and technical services necessary to carry out the provisions of this 

c h a p t e r ;

(16) coordinate the review of applications and issuance of 

permits for surface coal mining and reclamation operations with other 

federal or state permit processes applicable to those operations;

(17) enter i n t o  c o o p e r a t i v e  a g r e e m e n t s  w i t h  the S e c r e t a r y  of 

the U n i t e d  States D e p a r t m e n t  of the Interior for the r e g u l a t i o n  of s u r­

face coal m i n i n g  o p e r a t i o n s  on federal land in a c c o r d a n c e  w i t h  the S u r­

face M i n i n g  Control a n d  R e c l a m a t i o n  Act of 1977; and

(18) p e r f o r m  o t h e r  d ut i e s  r e q u i r e d  b y  this chapter.

See. 41.45.040. P R O V I S I O N S  O F  R E G U L A T I O N S  A N D  P E R M I T S.  T h e  p r o v i­

sions of a regul a t i o n  a d o p t e d  or a permit i s s u e d  by the c o m m i s s i o n e r  m a y
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vary for p a r t i c u l a r  co nd i t i o n s ,  t ypes o f  coal b e i n g  e x t r a c t e d ,  or areas 

of the s t a t e  if the p r o v i s i o n s  arc c o n s i s t e n t  w i t h  the p u r p o s e s  of this 

c h a p t e r .

Sec. 41.45.050. C O N F L I C T  OF I N T E R E S T .  An e m p l o y e e  o f  the d e p a r t­

ment or a priv a t e  c o n t r a c t o r  p e r f o r m i n g  a fu n c t i o n  or d u t y  u n d e r  this 

chapter m a y  not h a v e  a di r e c t or i n d i r e c t  fin an c i a l  interest, in an u n ­

de r g r o u n d  or s u r fa c e  coa l  m i n i n g  o p e r a t i o n .  A  p e r s o n  w h o  k n o w i n g l y  v i o ­

lates t h i s  section is g u i l t y  of a c l a s s  A  m i s d e m e a n o r .

Sec. 41.45.060. PERMITS. (a) B e g i n n i n g  e i g h t  m o n t h s  a f t e r  the 

date t h e  Al a s k a  p r o g r a m  is a p p r o v e d  u n d e r  30 U.S.C. 1253, as amended, a 

pe r s o n  m a y  not c o n d u c t  a surface c o a l  m i n i n g  and r e c l a m a t i o n  o p e r a t i o n  

in the s t a t e w i t h o u t  a p e r m i t  for t h a t  o peration. T o  r e c e i v e  a permit, 

a p e r s o n  m u s t  a p p l y  to the c o m m i s s i o n e r .  The c o m m i s s i o n e r  shall p r o c e s s  

a p p l i c a t i o n s  a c c o r d i n g  to this c h a p t e r  a n d  r e g u l a t i o n s  a d o p t e d  u n d e r  it.

(b) If the A l a s k a  surf a c e  m i n i n g  c o n t r o l  and r e c l a m a t i o n  p r o g r a m  

is d i s a p p r o v e d  b y  the s e c r e t a r y  of t h e  U n i t e d  St a te s  D e p a r t m e n t  of the 

Interior, and a f e d e r a l  p r o g r a m  f o r  A l a s k a  is not ye t  p r o m u l g a t e d ,  e x­

isting surf a c e  coal m i n i n g  o p e r a t i o n s  w h i c h  c o m p l y  w i t h  30 U.S.C. 1252 

may c o n ti n u e .  P e r m i t s  w h i c h  lapse d u r i n g  this p e r i o d  w i l l  c o n t i n u e  in 

full f o r c e  and e f f e c t  u n t i l  p r o m u l g a t i o n  of a f e d e r a l  p r o g r a m .

Sec. 41.45.070. T E R M  OF PERM I T .  (a) P e r m i t s  w i l l  be  iss u ed  f o r  a 

term of f ive years. H o w ev e r ,  the c o m m i s s i o n e r  m a y  g r a n t  a p e r m i t  for a 

longer t e r m  if the a p p l i c a t i o n  is c o m p l e t e  for tha t  l o n g e r  t e r m  a n d  the 

applicant d e m o n s t r a t e s  that the l o n g e r  t e r m  is n e c e s s a r y  to a l l o w  the 

applicant to o b t a i n  f i n a n c i n g  for e q u i p m e n t  or for t h e  o p e n i n g  of the 

operation.

(b) A permit terminates if a permittee does n o t  begin s u r f a c e  c o a l  

mining operations under the permit within three years a f t e r  the p e r m i t  

is issued. The commissioner may grant reasonable e x t e n s i o n s  of time if
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the permittee shows that the extensions are n e c e s s a r y  (1) because of !
i

litigation w h i c h  p r e c l u d e s  the commencement of the operation or threat- | 

ens substantial economic loss to the permittee; or (2) for reasons be- i 

yond the control and w i t h o u t  the fault or n e g l i g e n c e  of the permittee.
i

W i t h  respect to coal to be mined for use in a synthetic fuel facility or j 

specific m a j o r  electric generating facility, the permittee is considered j 

to have b e g u n  surface m i n i n g  operations at the time that the construe- j 

tion of the synthetic fuel or generating facility is begun.

Sec. 41.45.080. RENEWAL OF PERMIT. (a) A  permit issued under 

this chapter includes the right of successive renewal upon expiration, 

for areas w i t h i n  the boundaries of the permit area. An opponent of r e­

newal of a permit has the burden of proving that the permit should not 

be  renewed. Subject to (c) of this section, if a permittee applies for 

renewal of the permit, the commissioner shall renew the permit after 

public n o t i c e  is g i v e n  in the m a n n e r  provided in AS 41.45.130 unless the 

c o mmissioner finds, in writing, that

(1) the terms and conditions of the permit have not be e n  s a­

tisfactorily met, aiid the permittee has not d e monstrated to the s a t i s­

f a c t i o n  o f  the c o m m i s s i o n e r  t h a t  th e  p e r m i t t e e  is m e e t i n g  an d w i l l  c o n­

ti n u e  to m e e t  a s c h e d u l e  set by the c o m m i s s i o n e r  u n d e r  AS 41.45.240 (a) 

o r  (b) f o r  c o r r e c t i n g  a pe r m i t  v i o l a t i o n ;

(2) the s u r f a c e  coa l  m i n i n g  an d  r e c l a m a t i o n  o p e r a t i o n  o f  the 

p e r m i t t e e  is n o t  in c o m p l i a n c e  w i t h  the e n v i r o n m e n t a l  p r o t e c t i o n  s t a n­

dar d s  of t h i s  c h a p t e r  a n d  r e g u l a t i o n s  a d o p t e d  u n d e r  it;

(3) the requested renewal substantially jeopardizes the p e r­

mittee's continuing responsibility on existing permit areas;

(4) the permittee has not provided sufficient evidence that 

the performance bond under AS 41.45.160 in effect for the operation wil l 

continue for the renewal period requested in the application, and that
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a n y  a d d i t i o n a l  b o n d  r e q u i r e d  by the c o m m i s s i o n e r  u n d e r  AS 4 1 . 4 5 . 1 60  will 

be obtained; or

(5) i n f o r m a t i o n  r e q u i r e d  by the commissioner in a cc o r d a n c e  

w i t h  this c h a p t e r  has n o t  b e e n  p r o v i d e d  by the permittee.

(b) T h e  c o m m i s s i o n e r  s hall p r o vi d e  n o t i c e  to the a p p r o p r i a t e  p u b­

lic a u t h o r i t i e s  as p r o v i d e d  in AS 38.05.345 b e f o r e  a p p ro v i n g  a permit 

r e n e w a l .

(c) If an a p p l i c a t i o n  for r e n e w a l  of a p e r m i t  includes a proposal 

to extend the p e r m i t t e e ' s  surf ac e  coal m i n i n g  o p e r a t i o n s  to include ne w  

lan d a reas b e y o n d  the b o u n d a r i e s  a u t h o r i z e d  in the permit, the c o m m i s­

sioner sh a l l  r e v i e w  the part  of the a p p l i c a t i o n  w h i c h  a d d r e s s e s  the n e w  

l and a reas u n d e r  the s t a n d a r d s  e s t a b l i s h e d  in AS 41.45.180. However, if 

the s u r f a c e  coal m i n i n g  o p e r a t i o n s  a u t h o r i z e d  b y  a permit a r e  not sub­

jec t to the s t a n d a rd s  c o n t a i n e d  in AS 4 1 . 4 5 . 1 8 0 ( c ) ( 5 ) ( A )  a n d  ( B ) , the 

par t of the a p p l i c a t i o n  for r e n e w a l  w h i c h  a d d r e s s e s  n e w  land areas p r e­

vio u s l y  i d e n t i f i e d  in the r e c l a m a t i o n  plan s u b m i t t e d  under A S  41.45.110 

is not s u b j e c t  to the s t a n d a r d s  c o n t a i n e d  in AS 4 1 . 4 5 . 18 0 ( c ) ( 5 ) ( A )  and

(B).

(d) A  permit m a y  b e  r e n e w e d  for an a d d i t i o n a l  term of five years. 

T h e  c o m m i s s i o n e r  m u s t  r e c e i v e  the a p p l i c a t i o n  for a permit r e n e wa l  at 

least 1.0 days b e f o r e  th e  e x p i r a t i o n  of the permit.

(e) If a r e n e w a l  a p p l i c a t i o n  is r e c e i v e d  b y  the c o m m i s s i o n e r  at 

least 120 days b e f o r e  the e x p i r a t i o n  date of  the permit, a n d  if the p e r­

m i t t e e  ha s  c o m p l i e d  w i t h  AS 4 1 . 4 5 . 1 6 0 ,  the p e r m i t t e e  may c o n t i n u e  s u r­

face coal  m i n i n g  o p e r a t i o n s  u n d e r  the p e r m i t  a f t e r  the e x p i r a t i o n  date 

of the p e r m i t  u n t i l  a f in a l  a d m i n i s t r a t i v e  d e c i s i o n  on r e n e w a l  ia made.

Sec. 41 .45.090. A P P L I C A T I O N  FEE. A n  a p p l i c a t i o n  for a n e w  permit, 

p e r m i t  r e n e w a l ,  or t r a n s f e r  of a permit m u s t  be a c c o m p a n i e d  b y  an a p p l i­

c a t i o n  fee. The  c o m m i s s i o n e r  s h a l l  adopt r e g u l a t i o n s  s e t t i n g  out a fee
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schedule. The appplication fee may not exceed the actual or anticipated 

costs of reviewing the application.

Sec. 41.45.100. P U R L I C  I N F O R M A T I O N  A N D  INSPECTION. (a) An a p p l i­

cant for a permit shall file a copy of the a p p l i c a t i o n  fo r  public i n­

spection at a location d e s i g n a t e d  by the c o m m i s s i o n e r  n e a r  the area of 

the p r o p o s e d  surface coal m i n i n g  opera t i o n .  The a p p l i c a n t  m a y  exclu d e  

f rom the c o p y  filed u n d e r  this s u b s e c t i o n  i n f o r m a t i o n  w h i c h  is c o n f i d e n­

tial u n d e r  (c) of this section.

(b) Copies of records, permi t s ,  i n s p e c t i o n  m a t e r i a l s ,  or other i n­

for mation  ob t a i n e d  u n d e r  this c h a p t e r  by the c o m m i s s i o n e r  r e l a t i n g  to a 

surface c o a l  m in i n g  an d  r e c l a m a t i o n  o p e r a t i o n ,  o ther t h a n  i n f o r m a t i o n  

w h i c h  is c o n f i d e n t i a l  un d e r  (c) of this section, m us t  be m a d e  i m m e d i a t e­

ly and c o n v e n i e n t l y  a v a i l a b l e  to the p u b l i c  at the d i s t r i c t  office of 

the d e p a r t m e n t  closest to the l o c at i o n  of the surface c o a l  m i n i n g  and 

r e c l a m a t i o n  operation.

(c) Inform a t i o n

(1) g a t h e r e d  from the p r o p o s e d  pe r m it  area i n c l u d e d  in the 

a p p l i c a t i o n  for a p e r m i t  and p e r t a i n i n g  to coal seams, tes t  borings, 

core s amplings, or soil samples m u s t  b e  m a d e  a v a i l a b l e to any pe r s on  

w i t h  an inter e s t  w h i c h  is or m a y  be a d v e r s e l y  affected, e x c e p t  that i n­

fo r m a t i o n  w h i c h  r e l a t e s  only to the a n a l y s i s  of the c h e m i c a l  and p h y s i­

cal p r o p e r t i e s  of the coal, o t h e r  tha n  i n f o r m a t i o n  r e g a r d i n g  the m i n e r a l  

or e l e m e n t a l  content w h i c h  is p o t e n t i a l l y  toxic in the envi r o n m e n t , m u s t  

be  k e p t  c o n f i d e n t i a l  a n d  no t  m a d e  a m a t t e r  of public record;

(2) in the a p p l i c a n t ' s  r e c l a m a t i o n  pl a n  r e l a t i n g  to the c o m­

pe t i t i v e  rights of the applicant, i n c l u d i n g  b u t  not l i m i t e d  to t rade s e­

crets, c o m m e r c i a l  or f i n a n c i a l  i n f o r m a t i o n ,  a n d  g e o l o g i c  i n f o r m a t i o n  

s p e c i f i c a l l y  i d en t i f i e d  as c o n f i d e n t i a l  b y  the a p p l i c a n t  an d  d e t e r m i n e d  

b y  the c o m m i s s i o n e r  to be not e s s e n t i a l  for pu bl i c  r e v i e w  mus t  be k e p t
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c o n f i d e n t i a l  a n d  n o t  be m a d e  a m a t t e r  of p u b l i c  r e c o r d .

Sec. 4 1 . 4 5 . 1 1 0 .  C O N T E N T S  OF A P P L I C A T I O N .  T h e  c o m m i s s i o n e r  s h a l l  

a d o p t  r e g u l a t i o n s  relating to the c o n t e n t s  of an  a p p l i c a t i o n  f o r  a p e r ­

mit  u n d e r  this c h a p t e r  w h i c h  i n c l u d e  a r e c l a m a t i o n  p l a n  and l i a b i l i t y
I

i n s u r a n c e  c o n s i s t e n t  with the r e q u i r e m e n t s  o f  30 U . S . C .  1257 (b) a n d  30 

U.S.C. 1258, as amended. T h e  r e g u l a t i o n s  m u s t  t a k e  i n t o  a c c o u n t  the 

u n i q u e  m i n i n g  a n d  e n v i r o n m e n t a l  c o n d i t i o n s  of A l a s k a .

Sec. 4 1 . 4 5 . 1 2 0 .  SMALL O P E R A T O R  A S S I S T A N C E .  If the c o m m i s s i o n e r  

f i n d s  that the p r o b a b l e  t o t al  a n n u a l  p r o d u c t i o n  o f  a l l  of the s u r f a c e  

c oal m i n i n g  o p e r a t i o n s  of an a p p l i c a n t ,  o r  if t h e  a p p l i c a n t  is a s u b s i d­

iary of a n o t h e r  corporation, of the a p p l i c a n t ' s  p a r e n t  c o r p o r a t i o n  a n d  

its s u b s i d i a r i e s ,  w i l l  not e x c e e d  1 00 , 0 0 0  t o n s ,  at t h e  w r i t t e n  r e q u e s t  

of t h e  a p p l i c a n t ,  the c o m m i s s i o n e r  shall e n g a g e  at n o  cost to t h e  a p p l i­

cant a l a b o r a t o r y  to prep a r e a d e t e r m i n a t i o n  o f  p r o b a b l e  h y d r o l o g i c  c o n­

se q u e n c e s  of t h e  app l i c a n t ' s p r o p o s e d  o p e r a t i o n  a n d  a s t a t e m e n t  o f  test 

b o r i n g  or c o r e  sa m p li n g s  if t h e s e  are r e q u i r e d  by r e g u l a t i o n s  a d o p t e d  

u n d e r  AS 4 1 . 4 5 . 1 1 0 .

Sec. 4 1 . 4 5 .  130. P U B L I C  N O T I C E  OF A P P L I C A T I O N .  At  the t i m e  a n  a p ­

p l i c a n t  s u b m i t s  a n  a p p l i c a t i o n  fo r  a p e r m i t  o r  f o r  a r e v i s i o n  o f  a p e r ­

mit, the a p p l i c a n t  shall g i v e  n o t i c e  in t h e  m a n n e r  se t  out in A S  3 8 . 0 5 . -  

345(b) a ’d (c) e x c e p t  as m a y  b e  p r o v i d e d  o t h e r w i s e  b y  r e g u l a t i o n s  

a d o p t e d  u n d e r  t h i s  chapter.

Sec. 4 1 . 4 5 . 1 4 0 .  O B J E C T I O N  T O  A P P L I C A T I O N ;  I N F O R M A L  C O N F E R E N C E .

(a) A p e r s o n  w h o  is or m a y  b e  a d v e r s e l y  a f f e c t e d  b y  the i s s u a n c e  or r e ­

v i s i o n  of a permit or a f e d e r a l ,  s t a t e  o r  m u n i c i p a l  a g e n c y  m a y  f i l e  

w r i t t e n  comments or o b j e c t i o n s  to the p e r m i t  o r  r e v i s i o n  w i t h  th e  c o m­

missioner w i t h i n  30 days a f t e r  the  last p u b l i c a t i o n  o f  the n o t i c e  r e ­

quired in AS 41.45.130 and may include with the objection a r e q u e s t  for 

an informal conference.
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(b) The commissioner shall i mmediately provide a copy of any c o m­

m e n t s  or objections filed under (a) of this section to the applicant and 

s h a l l  make them available to the public. If an informal conference is 

r e q u e s t e d  under (a) of this section, the commissioner shall hol d  an i n­

for m a l  conference in the locality of the operations proposed in the a p­

p l i c a t i o n .  N o t i c e  requirements and p r o cedures for informal conferences 

m u s t  be set out in regulations a d o pted under this chapter.

(c) Th e c o m m i s s i o n e r  s hall n o t i f y  the a p p l i c a n t ,  an y  p e r s o n  w h o  

f i l e d  a c o m m e n t  or o b j e c t i o n  u n d e r  (a) of this s ec t i o n ,  a n d  a n y  p a r t i c i­

p a n t  in an i n f o r m a l  c o n f e r e n c e  h e l d  u n d e r  (b) of this s e c tion, in w r i t­

i n g  o f  the d e c i s i o n  to g r a n t ,  c o n d i t i o n ,  m o d i f y ,  or d e n y  the p e r m i t  or 

r e v i s i o n ,  a n d  if the d e c i s i o n  is n o t  to g r a n t  the p e r m i t  or r e v i s i o n ,  of 

t h e  s p e c i f i c  r e a s o n s  for t h e  d e c i s i o n .  The c o m m i s s i o n e r  s h a l l p r o v i d e  

n o t i f i c a t i o n  o f  the d e c i s i o n  w i t h i n  60 days a f t e r  an i n f o r m a l  c o n f e r­

e n c e ,  or if t h e r e  has n o t  b e e n  an i n f o r m a l  c o n f e r e n c e ,  w i t h i n  t h e  time 

e s t a b l i s h e d  in AS  41 . 4 5 . 1 8 0 .

(d) If the a p p l i c a t i o n  is a p p r o v e d ,  the p e r m i t  s h a l l  b e  i s s u e d  

u p o n  fil i ng  o f  the p e r f o r m a n c e  b o n d  r e q u i r e d  by A S  4 1 . 4 5 . 1 6 0 .

Sec. 4 1 . 4 5 . 1 5 0 .  H E A R I N G S .  (a) W i t h i n  30 day s  a f t e r  a n  a p p l i c a n t  

is n o t i f i e d  u n d e r  AS 4 1 . 4 5 . 1 4 0 ( c )  o f  t h e  c o m m i s s i o n e r ' s  d e c i s i o n  c o n­

cerning the a p p l i c a t i o n ,  the a p p l i c a n t  or a p e r s o n  w h o  is or m a y  be a d­

versely a f f e c t e d  by the d e c i s i o n  m a y  r e q u e s t  a h e a r i n g  to r e v i e w  the 

reasons f or t h e  decision. The c o m m i s s i o n e r  s h a l l  h o l d  the h e a r i n g  w i t h  

in 30 days after the r e q u e s t  an d s h a l l  n o t i f y  the i n t e r e s t e d  p a r t i e s  of 

the hearing at the time the a p p l i c a n t  is n o t i f i e d .  T h e  A d m i n i s t r a t i v e  

Procedure Act (AS 44.62) ap p l i e s  to a h e a r i n g  u n d e r  thi s  s e c t i o n  e x c e p t  

as provided by regulations adopted under this c h a p te r .

(b) If a hearing is requested under (a) of this section, the c o m­

missioner may, under conditions he prescribes, grant appropriate tempor
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a r y  r e l i e f  p e n d i n g  his final d ec i s i o n  if

(1) the p a r t i e s to the h e a r i n g  h a v e  b e e n  n o t i f i e d  and given 

an  o p p o r t u n i t y  to be h e a r d  on a r e q ue s t  f o r  t e m p o r a r y  relief;

(2) the p arty r e q u e s t i n g  the t e m p o r a r y  re l i e f  shows that 

t h e r e  is a s u b s t a n t i a l  l i k e l i h o o d  that h e  w i l l  p r e v a i l  in the final d e­

ci s i o n  of t h e  h e a r i n g ; and

(3) the t e m p o r a r y  relief w i l l  not a d v e r s e l y  affect the pu b li c  

h e a l t h  or s a f e t y  or cause s i g n i f i c an t  i m m i n e n t  h a r m  to land, air, or 

w a t e r  r e s o u r c e s .

(c) T h e  p e r s o n  p r e s i d i n g  at the h e a r i n g  m a y  a d m i n i st e r  oaths, s u b­

po e n a  w i t n e s s e s ,  s u b p o e n a  w r i t t e n  or p r i n t e d  m a t e r i a l s ,  co m p el  the a t­

ten d a n c e  o f  w i t n e s s e s  or the p r o d u c t i o n  o f  the m a t e r i a l s ,  an d take e v i­

dence i n c l u d i n g  bu t  not l i m i t e d  to e v i d e n c e  d e r i v e d  from site i n s p e c­

tions of t h e  l a n d  w h i c h  w i l l  be a f f e c t e d  by the p e r m i t  or r e v i s i o n  and 

o t h e r  s u r f a c e  coal m i n i n g  o p e r a t io n s  c o n d u c t e d  b y  the a p p l i c a n t  in the 

g e n e r a l  v i c i n i t y  of the o p e r a t i o n  p r o p o s e d  in t h e  application. On the 

m o t i o n  of a p a r t y  or by o r d e r  of the c o m m i s s i o n e r ,  a v e r b a t i m  r e c o r d  of 

a h e a r i n g  r e q u i r e d  by this chapter s h a l l  be m a d e  and a t r a n s c r i p t  m a d e  

av ailable.

Sec. 41.45 . 1 6 0 .  P E R F O R M A N C E  B OND. (a) E x c e p t  as p r o v i d e d  in (c) 

of this s ec t i o n ,  after an a p p l i c a t i o n  f o r  a p e r m i t  has b e e n  a p p r o v e d  and 

b e f o r e  th e  p e r m i t  m a y  be issued, the a p p l i c a n t  m u s t  file w i t h  the c o m­

mi s s i o n e r ,  o n  a form p r e s c r i b e d  an d  f u r n i s h e d  by the commi s s i o n er ,  a 

p e r f o r m a n c e  b o n d  p a y a bl e  to the S t a t e  o f  A l a s k a  and c o n d i t i o n e d  on 

f a i t h f u l  p e r f o r m a n c e  of the r e q u i r e m e n t s  of t h i s  c h a p t er  and the permit. 

T h e  b o n d  m u s t  c o v e r the a r e a  of l a n d  w i t h i n  the permit a r e a  on w h i c h  the 

a p p l i c a n t  w i l l  in i t i a t e  a n d  conduct s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  

o p e r a t i o n s  w i t h i n  the init i a l  t erm o f  the permit. As s u c c e e d i n g  i n c r e­

me n t s  o f  s u r f a c e  coal m i n i n g  and r e c l a m a t i o n  o p e r a t i o n s  are i n i t i a t e d
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and conducted within the permit area, the permittee shall provide an ad­

ditional bond or bonds to cover those increments in accordance with this 

section. The amount of the bond required for an area w i t h i n  the permit 

area shall be determined by the commissioner and shall reflect the pro b­

able difficulty of the reclamation considering the topography, geology, 

hydrology, revegetation potential, and similar factors relating to the 

area. The amount of the bond must be sufficient to a ssure the comple­

tion of the reclamation plan by the commissioner in the event of forfei­

ture and, for the entire permit area, may not be less than $10,000.

(b) Liability u n d e r  the bond m u s t  exist for the d u r a t i o n  of the 

surface coal mi n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n  and for th e  p e r i o d  of time 

of the permittee's r e s p o n s i b i l i t y  u n d e r  the p e r f o r m a n c e  s t andards e s t a b­

lished b y  r egulation u n d e r  AS 41.45.210. Th e  bond m u s t  be  e x e c u t e d  by 

the applicant and, e x c e p t  as p r o v i d e d  in (d) of this section, a c o r p o­

rate surety l ic ensed to do business in the state.

(c) An a p p l i c a n t  m a y  deposit w i t h  the c o m m i s s i o n e r  cash, n e g o t i­

able bonds of the U n i t e d  States or of the state, or n e g o t i a b l e  c e r t i f i­

cates of  deposit of a b a n k  o r g a n i z e d  or t r a n s a c t i n g  b u s i n e s s  in the 

U n i t e d  States to s a t i s f y  the r e q u i r e m e n t s  of (a) of t h i s  section if

(1) the value, of the d e p o s i t  is equal to o r  g r e at e r  t han the 

a mount of the bond r e q u i r e d  under (a) of this section;

(2) l i a b i l i t y  under the d e p o s i t  is for a p e r i o d  of tim e d e­

scr i b e d  in (b) of this section; and

(3) the d e p o s i t  is m ade u n d e r  the terms w h i c h ,  u n d er  (a) of 

this section, w o u l d  a p p l y  to a p e r f o r m a n c e  bond.

(d) The c o m m i s s i o n e r  may a c c e p t  a b o n d  e x e c u t e d  b y  the a p p l i c a n t 

w i t h o u t  separate s u r e t y  if the a p p l i c a n t  d e m o n s t r a t e s  to the s a t i s f a c­

tion of  the c o m m i s s i o n e r  that the a p p l i c a n t  has s u f f i c i e n t  f inancial 

m e a n s  for i,ne p u r p o s e s  of the bond. T h e  c o m m i s s i o n e r  shall a d o p t  regu-
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lations to implement this section.

(e) The commissioner shall m a i n t a i n  a deposit under (c) of this 

s e c t i o n  i n  a separate escrow account and shall annually pay the interest 

a c c r u i n g  o n  the deposit to the permittee.

( f ) T h e  c o m m i s s i o n e r  shall a d j u s t  the a m o u n t  r e q u i r e d  u n d e r  (a) ,

(c), or (d) of this s e c t i o n  an d the t erms of the a c c e p t a n c e  of t h a t  

a m o u nt  i f  the c o m m i s s i o n e r  d e t e r m i n e s  there is good cause, i n c l u d i n g  

c h a n g e s  i n  a f f e c t e d  l a n d  a r ea s  or in the p r o b a b l e  cos t of f u t u r e  r e c l a­

mation, f o r  the a d j u s t m e n t .

Sec. 4 1 . 45 . 1 7 0 .  R E Q U E S T  A N D  R E L E A S E  O F  P E R F O R M A N C E  B O N D S  O R  D E P O­

SITS. (a) A  p e r m i t t e e  m a y  file a r e q u e s t  w i t h  the c o m m i s s i o n e r  for the 

r e l e a s e  o f  a l l  or p a r t  of the p e r m i t t e e ' s  p e r f o r m a n c e  b o n d  or d e p o s i t .

The p e r m i t t e e  shall g i v e  n o t i c e  i n  the m a n n e r  set out in AS 3 8 . 0 5 . 3 4 5 ( b )  

and (c) e x c e p t  as p r o v i d e d  by r e g u l a t i o n s  a d o p t e d  u n d e r  this c h a p t e r .

(b) W i t h i n  30 d ays a f t e r  r e c e i p t  of a r e q u e s t  u n d e r  (a) o f  this 

s e c t i o n  o r  w i t h i n  a l o n g e r  p e r i o d  r e q u i r e d  b y  f i e l d  c o n d i t i o n s ,  th e  c o m­

m i s s i o n e r  s hall i n s p e c t  a n d  e v a l u a t e  the r e c l a m a t i o n  w o r k  i n v o l v e d .  In 

the e v a l u a t i o n ,  the c o m m i s s i o n e r  s h a l l  c o n s i d e r  the de g r e e  of d i f f i c u l t y  

to complete the r e c l a m a t i o n ,  w h e t h e r  p o l l u t i o n  of s u r f a c e  or s u b s u r f a c e  

water is occurring, the p r o b a b i l i t y  of c o n t i n u a n c e  of the p o l l u t i o n ,  and 

the e s t i m a t e d  cost of a b a t i n g  the p o l l u t i o n .  W i t h i n  60 days a f t e r  r e­

ceipt of the request, or if a h e a r i n g  r e l a t i n g  to the r e q u e s t  is c o n­

ducted under (g) of this  s e c t i o n,  w i t h i n  30 days a f t e r  the h e a r i n g ,  

whichever is later, the c o m m i s s i o n e r  s ha l l  n o t i f y  the p e r m i t t e e ,  in 

writing, of the decision to release or not to r e l e a s e  all or p a r t  of the 

performance bond or deposit.

(c) The commissioner shall release all or part of the bond or de­

posit in accordance with the following schedule if he is satisfied that 

the reclamation or part of the reclamation covered by the bond or depo-
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sit has b e e n  a c c o m p l i s h e d  as r e q u i r e d  b y  this c h a pt e r :

(1) if the p e r m i t t e e  c o m p l e t e s  the b a c k f i l l i n g ,  r e gr a d i n g ,  

a n d  d r a i n a g e  c o n t r o l  of all or part  of a p e r m i t  a r e a  a c c o r d i n g  to the 

r e c l a m a t i o n  plan, the c o m m i s s i o n e r  s h a l l  r e l e a s e  60 p e r c e n t  of the b o n d  

o r  d e p o s it  c o v e r i n g  the area;

(2) if the p e r m i t t e e  c o m p l e t e s  r e v e g e t a t i o n  of all or p ar t  of 

the p e r m i t  a r e a  a c c o r d i n g  to the r e c l a m a t i o n  plan, th e  c o m m i s s i o n e r  

s h a l l  r e l e a s e  the b a l a n c e  of the b o n d  or d e p o s i t  c o v e r i n g  the r e v e g e­

tat e d  are a  e x c e p t  f or  a n  a m o u n t  w h i c h  w o u l d  be n e c e s s a r y  to h i r e  a t h i r d  

p a r t y  to r e e s t a b l i s h  r e v e g e t a t i o n ;

(3) if the p e r m i t t e e  s u c c e s s f u l l y  c o m p l e t e s  all o f  the  s u r­

face coal m i n i n g  a n d  r e c l a m a t i o n  a c t i v i t i e s  r e q u i r e d  b y  this c h a p t e r  a n d  

the terms of the p e r m i t ,  the c o m m i s s i o n e r  s h a l l  r e l e a s e  the r e m a i n i n g  

p o r t i o n  of the b o n d  a f t e r  e x p i r a t i o n  o f  the p e r i o d  o f  time o f  the p e r­

mi t t e e ' s  r e s p o n s i b i l i t y  u n d e r  the p e r f o r m a n c e  s t a n d a r d s  e s t a b l i s h e d  by 

r e g u l a t i o n  u n d e r  AS 4 1 . 4 5 . 2 1 0 ;  h o w e v e r ,  no b o n d  or d e p o s i t  s h a l l  be f u l­

ly r e l e a s e d  u n t i l  a l l  r e c l a m a t i o n  r e q u i r e m e n t s  are f u l l y  met.

(d) T h e  c o m m i s s i o n e r  m a y  no t  r e l e a s e  all or p a r t  of a b o n d  or d e­

po s i t  u n d e r  (c)(2) of this s e c t i o n  if

(1) the p e r m i t  a r e a  or p a r t  of a p e r m i t  a r e a  c o v e r e d  by the 

b o n d  or d e p o s i t  is in v i o l a t i o n  of the p e r f o r m a n c e  s t a n d a r d s  e s t a b l i s h e d  

b y  r e g u l a t i o n  u n d e r  AS  4 1 . 4 5 . 2 1 0 ;  or

(2) a silt d a m  is to be r e t a i n e d  as a p e r m a n e n t  w a t e r  i m­

po u n d m e n t  u n d e r  the p e r f o r m a n c e  s t a n d a r d s  e s t a b l i s h e d  b y  r e g u l a t i o n  u n ­

der A S  4 1 , 4 5 . 2 1 0  a n d  t h e  p e r m i t t e e  h a s  not, in the d e t e r m i n a t i o n  of the 

c o m m i s s i o n e r ,  m a d e  a d e q u a t e  p r o v i s i o n s  for the s o u n d  f u t u r e  m a i n t e n a n c e  

of the s i l t  dam.

(e) If the c o m m i s s i o n e r  d i s a p p r o v e s  a r e q u e s t  f i l ed  u n d e r  (a) of 

this s e ct i o n ,  h e  s h a l l  n o t i f y  the p e r m i t t e e  o f  the d e c i s i o n  in w r i t i n g .
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The notice must include the reasons for the disapproval, a description 

of the actions necessary to secure the release, and notification of the 

permittee's right to a h e a ring under (g) of this section.

(f) If a request is filed with the commissioner under (a) of this 

section, the commissioner shall notify the appropriate municipality, if 

any, at l e a s t  30 days b e f o r e  the release of all or part of the bond or 

d e p o s i t .

(g) A  person w i t h  a v a l i d  legal i n terest that m i g h t  be adv e r s el y  

a f f e c t e d  by release of a b o n d  or d e p o s i t  u nder this sect i o n  or a f e d e r­

al, state, o r  m u nicipal a g e n c y  w h i c h  has j u r i s d i c t i o n  ove r  an e n v i r o n­

mental, soci a l ,  or e c o n o m i c  impact i n v o l v e d  in the p e r m i t t e e ' s  o p e r a t i o n  

or w h i c h  h a s  authority to develop and enfo r c e  e n v i r o n m e n t a l  standards 

w i t h  r e s p e c t  to the p e r m i t t e e ' s  o p eration, may, w i t h i n  30 days after the 

last p u b l i c a t i o n  of n o t i c e  r e q u i r e d  by (a) of this section, file w r i t t e n  

o b j e c t i o n s  to the r e q u e s t  w i t h  the c o m m issioner, an d  ma y  r e q u e s t  a h e a r­

ing. A p e r m i t t e e  w h o s e  r e q u e s t  for r e l e a s e  of all or p art of a b o n d  or 

deposit is d i s a p p r ov e d  m a y  r e q u e s t  a h e a r i n g  w i t h i n  30 days after r e­

ceipt of w r i t t e n  n o t i f i c a t i o n  of the d i s a p p r o v a l  u n d e r  (e) of this s e c­

tion. If a hearing is r e q ue s t e d ,  the c o m m i s s i o n e r  shall i n f o r m  the i n­

terested p a r t i e s of th e  time and p l a c e  of the h e a r i n g  and shall h o l d  the 

h e a r i n g  w i t h i n  30 days a f t e r  the r e q u e st  for the hearing. The c o m m i s­

sioner s h a l l  publish t h e  date, time, a n d  l o c ation of the h e a r i n g  in a 

n e w s p a p e r  o f  general c i r c u l a t i o n  in the locality for two co n s e c u t i ve  

weeks. T h e  c o m m i s s i o n e r  shall c o n d u c t  the p u b l i c  h e a r i n g  and any ap p e a l 

a c c o r d i n g  to the A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 44.62) ex c e p t  as p r o ­

vid e d  b y  r egulations a d o p t e d  u n d e r  this chapter.

Sec. 41.45.180. A P P L I C A T I O N  A P P R O V A L  O R  DENIAL. (a) W i t h i n  120 

days a f t e r  receipt o f  a c o m p l e t e  a p p l i c a t i o n  for a p e r m i t  or for r e v i­

sion or r e ne w a l  of a p e r m i t ,  the c om m i s s i o n e r  shall grant, condition,
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modify, or deny the a p p l i c at i o n  a n d  n o t i f y  the a p p l i c a n t  in w r i t i n g  of 

his action. T h e  a p p l i c a n t  has the b u r d e n  of e s t a b l i s h i n g  that the a p­

pl i c a t i o n  c o m p l i e s  w i t h  the r e q u i r e m e n t s  of this c h a p te r  and the r e g u l a­

tions adopt e d  uiider it. W i t h i n  10 days a f t e r  a p p r o v i n g  a n  a p p l i c a t i o n,  

the c o m m i s s i o n e r  s hall record in the r e c o r d i n g  di s t r i c t  in w h i c h  the 

pe r m i t  area is l o c a t e d  no t i ce  that a pe r m i t h a s  been issued. T h e  n o t i c e  

m u s t  describe the locat i o n  of the p e r m i t  a r e a  and s tate w h e r e  a c o p y  of 

the permit m ay  b e  obtained.

(b) If the c o m m is s i o n e r  r e q u e s t s  m o d i f i c a t i o n  of a n  a p p l i c a t i o n  he 

shall state in w r i t i n g  w h i c h  p arts n e e d  m o d i f i c a t i o n  a n d  in w h a t  manner, 

a n d  w h i c h  p a r t s  of the a p p l i c a t i o n  m e e t  a p proval. T h e  a p p l i c a n t  w i l l  

then need  onl y  to correct the d e f i c i e n t  p o r t i o n  and r e s u b m i t  the a p p l i­

cation. H o w e v e r  the c o mm i s s i o n e r  m a y  at any time r e q u i r e  a d d i t i o n a l  i n­

formation  f r o m  the applicant if the r e q u i r e m e n t  is b a s e d  on g o o d  cause 

and a w r i t t e n  f i n d i n g  that the a d d i t i o n a l  i n f o r m a t i o n  is n e c e s s a r y  for 

the c o m m i s s i o n e r  to determine w h e t h e r  or n o t  the p r o p o s e d  o p e r a t i o n  w i l l  

m e e t  the r e q u i r e m e n t s  of this c h a p t e r  and the r e g u l a t i o n s  a d o p t e d  u n d e r 

it. A fter r e c e i p t  of the i n f o r m a t i o n  r e q ue s t e d ,  the c o m m i s s i o n e r  w i l l  

have 60 days to approve, condi t i o n ,  or d e n y  the p e r m i t  as d e s c r i b e d  in

(a) of this section.

(c) T h e  c o m m i s s i o n e r  m a y  n o t  a p p r o v e  an a p p l i c a t i o n  for a p e r m i t  

or for r e v i s i o n  of a permit u n l e s s  the a p p l i c a t i o n  d e m o n s t r a t e s  and the 

c o m m i s s i o n e r  finds, in w r i t i n g  a n d  on the b a s i s  of i n f o r m a t i o n  in c l u d e d  

in the a p p l i c a t i o n  or i n f o r m a t i o n  w h i c h  is o t h e r w i s e  a v a i l a b l e  to the 

c o m m i s s i o n e r  a n d  w h i c h  the c o m m i s s i o n e r  d o c u m e n t s  in th e  a p p r o v a l  and 

m a k e s  a v a i l a b l e  to the applicant, that

(1) the a p p l i c a t i o n is a c c u r a t e  an d  c o m p l e t e  and tha t  it c o m­

plies with the req ui r e m e n t s  of this c h a p t e r  and r e g u l a t i o n s  a d o p t e d  u n­

der this ._napter;
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(2) the a p p l i c a n t  h as  d e m o n s t r a t e d  t h a t  r e c l a m a t i o n  as r e­

q u i r e d  by  this c h a p t e r  a n d  r e g u l a t i o n s  a d o p t e d  u n d e r  it ca n  b e  a c c o m­

p l i s h e d  u n d e r  the r e c l a m a t i o n  p l a n  c o n t a i n e d  in the a p p l i c a t i o n ;

(3) an a s s e s s m e n t  of the p r o b a b l e  c u m u l a t i v e  i m p a c t  of all 

a n t i c i p a t e d  s u r f a c e  c oa l  m i n i n g  in the are a  on t h e  h y d r o l o g i c  b a l a n c e  

h a s  b e e n  m a d e  b y  the c o m m i s s i o n e r ,  a n d  that the  p r o p o s e d  o p e r a t i o n  h a s  

b e e n  d e s i g n e d  to p r e v e n t  m a t e r i a l  d a m a g e  to th e  h y d r o l o g i c  b a l a n c e  o u t­

side the p e r m i t  area;

(A) the a r e a  p r o p o s e d  to b e  m i n e d  is n o t  i n c l u d e d  w i t h i n  an

a r e a  w h i c h

(A) is d e s i g n a t e d  as u n s u i t a b l e  fo r  s u r f a c e  coal m i n i n g  

u n d e r  A S  4 1 . 4 5 . 2 6 0 ;  or

(B) is b e i n g  c o n s i d e r e d  by the c o m m i s s i o n e r  for d e s i g n a­

tion in an a d m i n i s t r a t i v e  p r o c e e d i n g  c o m m e n c e d  u n d e r  A S  4 1 .4 5 . 2 6 0 ,  

u n l e s s  the a p p l i c a n t  d e m o n s t r a t e s  that b e f o r e  J a n u a r y  1, 1977 the 

a p p l i c a n t  m a d e  s u b s t a n t i a l  l e ga l  and f i n a n c i a l  c o m m i t m e n t s  in r e l a ­

tio n  to the p r o p o s e d  o p e r a t i o n  fo r  w h i c h  h e  is a p p l y i n g  for a p e r ­

m i t  ;

(5) the p r o p o s e d  s u r f a c e  coa l  m i n i n g  o p e r a t i o n  w i l l  not

(A) i n t e r r r u p t ,  d i s c o n t i n u e ,  o r  p r e c l u d e  f a r m i n g  o n  an 

a l l u v i a l  v a l l e y  w h i c h  is i r r i g a t e d  or n a t u r a l l y  s u b i r r i g a t e d ,  e x ­

c l u d i n g  u n d e v e l o p e d  r a n g e  l a n d  that is n o t  s i g n i f i c a n t  to f a r m i n g  

o n  the a l l u v i a l  v a l l e y  f l o o r  a n d  l and on w h i c h  the f a r m i n g  tha t  

will b e  i n t e r r u p t e d ,  d i s c o n t i n u e d ,  or p r e c l u d e d  is so small as to 

have negligible i m p a c t  on  the fa r m ' s  t o t a l  a g r i c u l t u r a l  p r o d u c t i o n ;  

or

(B) materially d a m a g e  the q u a n t i t y  or q u a l i t y  of w a t e r  

in surface or underground w a t e r  sy s t e m s  w h i c h  s u p p l y  an a l l u v i a l  

valley floor? and
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(6) if the ownership of the coal in the permit area has been 

severed from the private surface estate, the applicant has submitted to 

the commissioner

(A) the written consent of the surface owner to the e x­

traction of the coal by surface mining methods;

(B) a conveyance that expressly grants or reserves the 

right to extract the coal by surface mining methods; or

(C) a determination of a court that the applicant is a u­

thorized to extract coal by surface mining methods in the permit 

area, provided that nothing in this chapter may be construed to a u­

thorize the commissioner to adjudicate property rights disputes.

(d) The provisions of (c)(5) of this section do not apply to a 

surface coal mining operation which, in the 12 mo n t h  period preceding 

August 3, 1977, p r o d u c e d  coal in commercial quantities and was located 

w ithin or adjacent to an alluvia] v alley floor.

(e) A n  a p p l i c a n t  shall file w i t h  an a p p l i c a t i o n  a list of all 

c i t e d  v i o l a t i o n s  of t hi s  chapter a n d  all cited v i o l a t i o n s  o f  a law, 

rule, or r e g u l a t i o n  of  the U n i t e d  S t a t e s ,  the state, or a d e p a r t m e n t  or 

a g e n c y  in the U n i t e d  S t a t e s  pertaining to air o r  w a t e r  e n v i r o n m e n t a l  

p r o t e c t i o n  r e c e i v e d  by the a p p l i c a n t  in c o n n e c t i o n  w i t h  a s u r f a c e  coa l  

m i n i n g  o p e r a t i o n  w i t h i n  the U n i t e d  S t a t e s  d u r i n g  the t h r e e - y e a r  p e r i o d  

b e f o r e  the dat e  of f i l i n g  the a p p l i c a t i o n .  Th e  list mus t  i n d i c a t e  the 

f i n a l  r e s o l u t i o n ,  if any, of the v i o l a t i o n s .  If the list o r  o t h e r  i n­

fo r m a t i o n  a v a i l a b l e  to the c o m m i s s i o n e r  i n d i c a t e s  that a s u r f a c e  coal 

mining o p e r a t i o n  o w n e d  or c o n t r o l l e d  by  the a p p l i c a n t  is c u r r e n t l y  in 

violation o f  this c h a p t e r  or of a law, rule, or r e g ul a t i o n  d e s c r i b e d  in 

t hi s  s u b s e c t i o n ,  the c o m m i s s i o n e r  may n o t  a p p r o v e  the a p p l i c a t i o n  u n t i l  

the a p p l i c a n t  s u b m i t s  p r o o f  that

(1) the v i o l a t i o n  has b e e n  c o r r e c t e d  or is b e i n g  c o r r e c t e d  to
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the s a t i s f a c t i o n  of the c o m m i s s i o n e r  or to the s a t i s f a c t i o n  of the a g e n­

cy r e s p o n s i b l e  for the enforcement, of the lav;, rule, or r e g u l a t i o n  if 

the v i o l a t i o n  is not of this chapter; or

(2) the a p p l i c a n t  is i n v o l v e d  in an a d m i n i s t r a t i v e  or judicial 

p r o c e e d i n g  to d e t e r m i n e  w h e t h e r  the a p p l i c a n t  ha s  c o mmitted the v i o l a­

tion .

(f) Th e  c o m m i s s i o n e r  may not a p p r o v e  an a p p l i c a t i o n  u n d e r  this 

s e c t i o n  if he  finds, a f t e r  p r o v i d i n g  the a p p l i c a n t  wi t h  an o p p o r t u n i t y  

for a h e a r i n g  in a c c o r d a n c e  w i t h  the p r o c e d u r e s  e s t a b l i s h e d  in AS 41.- 

45.150, that the a p p l i c a n t ,  or the o p e r a t o r  s p e c i f i e d  in the a p p l i c a­

tion, con t r o l s  or has c o n t r o l l e d  m i n i n g  o p e r a t i o n s  wi t h  a d e m o n s t r a t e d  

p a t t e r n  of w i l f u l  v i o l a t i o n s  of this c h a p t e r  of suc h  nature and d u r ation 

and w i t h  s u c h  r e s u l t i n g  i r r e p a r a b l e  d a m a g e  to the e n v i r o n m e n t  as to in- 1

di c a t e  an i n t e n t  not to comply w i t h  this chapter.

See. 41.45 . 19 0 .  R E V I S I O N  A N D  T R A N S F E R  OF PERMIT. (a) D u r i n g  the

term of a perm i t,  the p e r m i t t e e  m a y  submit; to the c o m m i s s i o n e r  an a p p l i­

cat i o n  for r e v i s i o n  o f  the permit, w i t h  n e c e s s a r y  revisions to the p e r­

mit t e e ' s  r e c l a m a t i o n  plan.

(b) T h e  c o m m i s s i o n e r  ma y  n o t  a p p r o v e  an a p p l i c a t i o n  for revision 

of a pe r m i t  u n l e s s  h e  finds that r e c l a m a t i o n  r e q u i r e d  by this chapter 

and the 'e g u l ations a d o p t e d  u n d e r  it ca n  be a c c o m p l i s h e d  u n d e r  the n e­

cessary r e v i s i o n s  to the r e c l a m a t i o n  plan. The c o mm i s s i o n e r  shall e s­

tablish g u i d e l i n e s  f o r  d e t e r m i n i n i n g  the e x t e n t  of r ev i s i o n  for w h i c h  

all permit a p p l i c a t i o n  r e q u i r e m e n t s  a n d  p r o c e d u r e s ,  i n c l u d i n g  notice a n d  

hearing, shall apply. A r e v i s i o n  w h i c h ,  in the c o m m i s s i o n e r ' s  d e t e r m i n­

ation, requires s i g n i f i c a n t  r e v i s i o n s  to the a p p l i c a nt ' s  r e c l a m a t i o n  

plan must, at a minimum, be s u bj e c t  to a n o t i c e  an d  h e a r i n g  requirement.

(c) A  permittee may not apply under this section for an extension y

of the permit area, except by incidental boundary revision.
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(d) A permittee may not transfer, assign, or sell a permit or the 

rights granted under a permit without the w r i t t e n  approval of the c o m­

missioner. A successor in interest to a perm i t t e e  may continue the sur­

face coal mining and reclamation o peration of the permittee until the 

successor's transfer application is g r a nted or denied if the successor

(1) applies for a new permit w i t h i n  30 days of succeeding to 

that interest; and

(2) obtains the same bond cove r a g e  as the permittee.

(e) After the commissioner issues a permit, he shall, w i t h i n  a 

time limit established by regulation, r e v i e w  the permit and may, for 

good cause, require reasonable revisions of the permit during the term 

of the permit. A revision under this s u b s e c t i o n  must be based on a 

written finding of the commissioner r e l a t i n g  to the need for the r e v i­

sion a n d  is subject to notice and h e a r i n g  requirements established by 

the commissioner by regulation.

Sec. 41.45.200. COAL EXPLORATION PERMITS. (a) A person may c o n­

duct coal exploration activities which s u b s t antially disturb the natural 

land surface only according to regulations adopted by the commissioner. 

Before conducting the coal exploration activities, the person must file 

with the commissioner a notice of intent to explore which includes a d e­

scription of the exploration area and the p eriod of proposed e x p l o r a­

tion.

(b) The r e g u l a t i o n s  a d o p t e d  by t h e  commissioner under (a) of this 

s e c t i o n  m u s t  i n c l u d e  p r o v i s i o n s  for r e c l a m a t i o n ,  according to the p e r­

f o r m a n c e  standards e s t a b l i s h e d  under A S  4 1 . 4 5 . 2 1 0 ,  of lands d i s t u r b e d  by 

the c o a l  e x p l o r a t i o n  a c t i v i t i e s ,  i n c l u d i n g  r e c l a m a t i o n  of e x c a v a t i o n s ,  

roads, and drill h ol e s ,  a n d  the r e m o v a l  o f  f a c i l i t i e s  and e q u i p m e n t .

(c) The c o m m i s s i o n e r  s hall k eep i n f o r m a t i o n  s u b mitted to h i m  u n d e r  

this section c o n f i d e n t i a l  u p o n  r e q u e s t  o f  the p e r s o n  s u b m i t t i n g  the in-
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f o r m a t i o n  if t h e  i n f o r m a t i o n  is a

(1) t r a d e  secret o r  rela t e s  to a t r a d e  secr e t ; or

(2) p r i v i l e g e d  c o m p e t i t i v e  r i g h t  of the a p p l i c a n t  for the 

c o a l  e x p l o r a t i o n  p e r m i t .

(d) A  p e r s o n  w h o  c o n d u c t s  a coal e x p l o r a t i o n  a c t i v i t y  that s u b­

st a n t i a l l y  d i s t u r b s  the n a t u r a l  land s u r f a c e  in v i o l a t i o n  of the r e ­

q u i r e m e n t s  of t h i s  s e c t i o n  o r  r e g u l a t i o n s  a d o p t e d  u n d e r  this s e c t i o n  

s h a l l  be s u b j e c t  to the p r o v i s i o n s  of A S  4 1 . 4 5 . 2 4 0 .

(e) A  p e r s o n  ma y  n o t  r e m o v e  m o r e  tha n  250 t o n s  of coal u n d e r  a 

c o a l  e x p l o r a t i o n  p e r m i t  w i t h o u t  the s p e c i f i c  w r i t t e n  a p p r o v a l  of the 

c o m m i s s i o n e r .

Sec. 4 1 . 4 5 . 2 1 0 .  P E R F O R M A N C E  S T A N D A R D S .  W i t h i n  120 days a f t e r  the 

e f f e c t i v e  d a t e  o f  this c h a p t e r ,  the c o m m i s s i o n e r  s h a l l  p r o p o s e  r e g u l a­

ti o n s  c o n s i s t e n t  w i t h  the e n v i r o n m e n t a l  p e r f o r m a n c e  s t a n d a r d s  of the 

S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  A c t  of 1977 a n d  the r e g u l a t i o n s  

p r o m u l g a t e d  u n d e r  that A c t  for b o t h  s u r f a c e  c o a l  m i n i n g  and r e c l a m a t i o n  

o p e r a t i o n s  a n d  s u r f a c e  e f f e c t s  of u n d e r g r o u n d  niining w i t h  a p p r o p r i a t e  

a d j u s t m e n t s  t o  the s p e c i a l  phy s i c a l,  h y d r o l o g i c a l ,  b i o l o g i c a l  a n d  c l i m a­

tic c o n d i t i o n s  in Alaska. A l l  p e r m i t s  i s s u e d  u n d e r  this c h a p t e r  m u s t  

r e q u i r  i t h a t  s u r f a c e  c o a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n s  a n d  coa l  ex- 

p l o r a t i o i  a c t i v i t i e s  m u s t  c o m p l y  w i t h  t hose e n v i r o n m e n t a l  p e r f o r m a n c e  

s t a n d a r d s .

Sec. 4 1 . 4 5 . 2 2 0 .  S U R F A C E  E F F E C T S  O F  U N D E R G R O U N D  C O A L  M I N I N G .  (a) 

T h e  p r o v i s i o n s  of this c h a p t e r  a p p l y  to the s u r f a c e  e f f e c t s  o f  u n d e r­

gr o u n d  c o a l  m i n i n g .  H o w e v e r ,  the c o m m i s s i o n e r  s h a l l  c o n s i d e r  the i n­

he r e n t  d i f f e r e n c e  b e t w e e n  u n d e r g r o u n d  m i n i n g  a n d  s u r f a c e  m i n i n g  in 

a d o p t i n g  r e g u l a t i o n s  u n d e r  this c h a p t e r  w h i c h  a p p l y  to u n d e r g r o u n d  m i n ­

ing.

(b) In o r d e r  to p r o t e c t  the s t a b i l i t y  o f  the land, the c o m m i s s i o n -
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cr s h a l l  s u s p e n d  u n d e r g r o u n d  c o a l  m i n i n g  u n d e r  cities, towns, a n d  c o m­

m u n i t i e s  a n d  a d j a c e n t  to i n d u s t r i a l  or c o m m e r c i a l  b u i l d i n g s ,  m a j o r  i m­

po u n d m e n t s ,  or p e r m a n e n t  s t r eams, if he f inds i mm i n e n t  d a n g e r  to i n h a b i­

tants o f  the cities, towns an d c o m m u n i t i e s .

Sec. 4 1 . 4 5 . 2 3 0 .  I N S P E C T I O N S  A N D  M O N I T O R I N G .  (a) The c o m m i s s i o n e r  

s hall p r o v i d e  for a n  i n s p e c t i o n  o f  a s u r f a c e  coal m i n i n g  and r e c l a m a t i o n  

o p e r a t i o n  to e v a l u a t e  c o m p l i a n c e  w i t h  this chapter, and, for t h a t  p u r­

pose, a n  a u t h o r i z e d  r e p r e s e n t a t i v e  of the c o m m i s s i o n e r  m a y  e n t e r  the 

s u r f a c e  co a l  m i n i n g  a n d  r e c l a m a t i o n  o p e r a t i o n .  The c o m m i s s i o n e r  shall, 

to the e x t e n t  p o s s i b l e ,  c o o r d i n a t e  his i n s p e c t i o n  a n d  m o n i t o r i n g  a c t i v i­

ties w i t h  o t h e r a g e n c i e s  h a v i n g  r e s p o n s i b i l i t i e s  w i t h  r e g a r d  to the o p­

eration.

(b) In a d m i n i s t e r i n g  a n d  e n f o r c i n g  this chapter, or d e t e r m i n i n g  

w h e t h e r  a p e r s o n  is in v i o l a t i o n  o f  this c h a p t e r

(1) the c o m m i s s i o n e r  m a y  r e q u i r e  a p e r m i t t e e  to

(A) e s t a b l i s h  a p p r o p r i a t e  reco r d s a n d  m a i n t a i n  th e m  in

the state;

(B) m ake m o n t h l y  r e p o r t s  to the c o m m i s s i o n e r ;

(C) install, u se, and m a i n t a i n  n e c e s s a r y  m o n i t o r i n g  

e q u i p m e n t  or methods;

(D) e va l u a t e  r e s u l t s  in a c c o r d a n c e  w i t h  the m e t h o d s ,  at 

the l o c a t i o n s  a n d  i n t e r v a l s ,  and in the m a n n e r  the c o m m i s s i o n e r  

p r e s c r i b e s ;  an d

(E) p r o v i d e  o t h e r  i n f o r m a t i o n  r e l a t i n g  to the p e r m i t­

tee's operations as the c o m m i s s i o n e r  c o n s i d e r s  r e a s o n a b l e  an d  n e ­

cessary;

(2) for a s u r f ac e  coal m i n i n g  an d  r e c l a m a t i o n  o p e r a t i o n  w h i c h  

removes or disturbs s trata w h i c h  s erve as a q u i f e r s  w h i c h  s i g n i f i c a n t l y  

insure the hydrologic balance of water u s e  e i t h e r  on or o f f  the site of
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(A) monitoring sites for the use of equipment and m e t h­

ods under (1)(C) of this subsection to record

(i) the quantity and quality of surface drainage 

above and below the site of the operation as well as in the 

area potentially affected by the operation;

(ii) level, amount, and samples of ground water and 

aquifers which are potentially affected by the operation, and 

ground water and aquifers which are directly below the deepest 

coal seam to be mined under the operation; and

(iii) precipitation at the site of the operation; and

(B) the records of well logs and borehole information j
(

which a permittee must maintain. I

(3) the authorized representatives of the commissioner, w i t h­

out advance notice and upon presentation of appropriate c r e d e n t i a l s , may 

enter an operation or premises in which records required to be m a i n­

tained under this section are located and may at reasonable times, and 

without delay, have access to and copy the records and inspect m o n itor­

ing equipment or an operating method required under this chapter.

(e) Inspection by the commissioner under (b)(3) of this section

m ust

(1) occur on an irregular basis averaging not less than one 

p a r t i al  i n s p e c t i o n  per mo n t h  and one complete inspection p e r  calendar 

q uarter; and

(2) occur w i t h o u t  p r io r  n o t i c e  to the permittee or his 

a gents, e x c e p t  as pr o v i d e d  in (e) of this section.

(d) A f t e r  conducting an i n s p e c t i o n  u n d e r  (b)(3) of t h i s  section, 

an inspector shall file w i t h  the co m m i s s i o n e r ,  a n d  the c o m m i s s i o n e r  

sh a l l  maintain, an i n s p e c t i o n  r e p o r t  a d e q u a t e  to assist t h e  c o m m i s s i o n e r
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in enforcing the requirements of this chapter and carrying out the termsj 

anil purposes of this chapter. j

( v ) A representative of the permittee who is at the site of the 

operation at the time an inspection under (b)(3) of this section begins 

may accompany the inspector during the inspection. The inspector must 

notify the representative of the permittee of his right under this s u b­

section before beginning the inspection.

(f) A permittee shall conspicuously maintain at the entrances to 

his operation a clearly visible sign which states the name, business a d­

dress, and phone number of the permittee and the permit n u m b e r  of the 

operation.

(g) An inspector, upon detection of a violation of this chapter, 

shall immediately report the violation to the operator a n d  to the c o m­

missioner in writing.

(h) A person who is or may be adversely affected by a surface coal 

mining operation may notify the commissioner, in writing, of a violation 

of this chapter which the person has reason to believe exists at the 

site of the surface coal m i n i n g  operation. The commissioner shall, by 

regulation, establish procedures for review of a refusal by a r e p r e s e n­

tative of the commissioner to issue a notice of v i olation or cessation 

order with r e s p e c t  to the alleged violation. The commissioner shall 

f urnish a person r e q u e s t i n g  the review with a written statement of his 

findings and r e a s o n s  for the findings.

(i) The c o m m i s s i o n e r  shall, b y  r e g u l a t i o n ,  e s t a b l i s h  p r o c e d u r e s  to 

e nsure that a d e q u a t e  a n d  c o m p l e t e  i n s p e c t i o n s  ar e  m a d e  u n d e r  this s e c­

tion, A n y  p e r s o n  w h o  is or m a y  be a d v e r s e l y  a f f e c t e d  b y  a s u r f a c e  coa l  

m i n i n g  o p e r a t i o n  m a y  n o t i f y  the c o m m i s s i o n e r  o f  a f a i l u r e  to m a k e  an 

a d e quate or c o m p l e t e  i n s p e c t i o n  u n d e r  this s e c tion. If t h e  c o m m i s s i o n e r  

r eceives n o t i f i c a t i o n  f r o m  a p e r s o n  u n d e r  t h i s  s u b s e c t i o n ,  the coramis-
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sioner shall investigate the inspection and shall iurnish the person 

with a w r i tten deter m i n a t i o n  and the reasons for the determination.

Sec. 41.45.240. ENFORCEMENT. (a) If, on the basis of an i n s p e c­

tion under AS 41.45.230, the commissioner determines that a person or a 

person's operation is in violation of this chapter or a term of a permit 

a n d  that the violation creates an imminent danger to the health or s a f e­

ty of the public or is causing or can r e a sonably be expe c t e d  to cause 

significant, imminent, environmental harm to land, air, or water r e­

sources, the commissioner shall immediately issue a n o t i c e  of violation 

and order a cessation of the person's surface coal m i n i n g  operation or 

the portion of the o p e r a t i o n  relating to the violation. The cessation 

order remains in effect until the commissioner determines that the v i o­

lation has been abated, or until modified, vacated, or terminated under

(d) or (h) of this section. If the commissioner finds that the o r d ered 

e.-.sation of the operation, or a portion of the operation, will not c o m­

pletely abate the i m m i n e n t  danger to the h e a l t h  or safety of the public 

r he significant, imminent environmental h a r m  to land, air, or w a t e r  

• sources, the commis s i o n e r  shall, in addition to the cessation order, 

impose affirmative ob l i g a t i o n s  on the operator to take the steps he c o n­

siders necessary to a b a t e  the imminent danger or significant e n v i r o n­

mental harm.

(b) If, on the b a s i s  of an i n s p e c t i o n ,  the c o m m i s s i o n e r  d e t e r m i n e s  

t h a t  a p e r s o n  or a p e r s o n ' s  o p e r a t i o n  is in v i o l a t i o n  of this c h a p t e r  or 

a t e r m  o f  a p e r m i t  a n d  t h a t  the v i o l a t i o n  d o e s  n o t  c r e a t e  an i m m i n e n t  

d a n g e r  to t h e  h e a l t h  o r  s a f e t y  o f  the p u b l i c  an d  is n o t  c a u s i n g  a n d  c a n­

n o t  r e a s o n a b l y  be e x p e c t e d  to c a u s e  s i g n i f i c a n t ,  i m m i n e n t ,  e n v i r o n m e n t a l  

h a r m  to land, air, o r  w a t e r  r e s o u r c e s ,  the  c o m m i s s i o n e r  s h a l l i s s u e  a 

1 n o t i c e  o f  v i o l a t i o n  t o  t h e  p e r m i t t e e  s e t t i n g  a r e a s o n a b l e  time, w h i c h  

m a y  n o t  e x c e e d  90 d a y s  f r o m  the d a t e  the n o t i c e  is i s s u e d ,  for th e
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abatement of the violation. However, the commissioner may, for good 

cause, extend the time for the abatement of the violation. If, at the 

end of the time allowed for abatement of the violation, the commissioner 

finds, in writing, that the violation has not been abated, the commis­

sioner shall, order a cessation of the person's surface coal mining o p e r­

ation or the portion of the operation relating to the violation. The 

cessation order remains in effect until the commissioner determines that 

the violation has been abated or until it is modified, vacated, or t e r­

minated under (d) or (h) of this section. The commissioner shall d e t e r­

mine the steps necessary to abate the violation in the most expeditious 

manner possible and shall include the necessary measures in the cessa­

tion order issued under this section.

(c) A  p e r s o n  w h o  is or m a y  be a d v e r s e l y  a f f e c t e d  by a no t ic e  of 

v i o l a t i o n  or c e s s a t i o n  o r d e r  i s s u e d  u n d e r  (a) or (b) of this section, or 

b y  a m o d i f i c a t i o n ,  v a c a t i o n ,  or t e r m i n a t i o n  of the n o t i c e  or order, m a y  

a p p l y  to the c o m m i s s i o n e r  for r e v i e w  of the n o t i c e  or o r d e r  w i t h i n  60 

day s  after r e c e i p t  of the n o t i c e  or o r d e r  by the o p e r a t o r  or p e r m i t t e e  

or w i t h i n  60 days a f t e r  the m o d i f i c a t i o n ,  v a c a t i o n ,  or t e r m in a t i o n  of 

the n ot i c e  o r  order. O n  rece i p t  of the a p p l i c a t i o n ,  the c o m m i s s i o n e r  

shall p r o v i d e  for a n  i n v e s t i g a t i o n  a n d  an i n v e s t i g a t i o n  report, as he 

co n s i d e r s  a p p r o p r i a t e .  At the r e q u e s t  of the a p p l i c a n t  or another p e r ­

son who is o r  m a y  be a d v e r s e l y  a f f e c te d ,  the c o m m i s s i o n e r  shall p r o v i d e  

for a p u b l i c  h e a r i n g  to en a b le  the a p p l i c a n t  to p r e s e n t  i n f o r m a t i o n  r e ­

lating to t h e  n o t i c e  or o rder or the m o d i f i c a t i o n ,  v a c at i o n ,  or t e r m i n a­

tio n  of the n o t i c e  or order. T h e  f i l i n g  of an a p p l i c a t i o n  for r e v i e w  

u n d e r  this s u b s e c t i o n  m a y  not o p e r a t e  as a st a y  of the o r d e r  or notic e .  

T h e  c o m m i s s i o n e r  s h a l l  give the a p p l i c a n t  a n d  o t h e r  i n t e r e s t e d  p e r s o n s  

w r i t t e n  n o t i c e  o f  the time and  p l a c e  of the h e a r i n g  at least five d a y s  

b e f o r e  the h ea r i n g .  T h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 44.62) a p p l i e s
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to a hearing under this subsection except as provided by regulations j 

adopted under this chapter. I

(d) After any review under (c) of this section, the commissioner 

shall issue a written decision which includes findings of fact and an 

order vacating, affirming, modifying, or terminating the notice or o r­

der. If the application for review under (c) of this section relates to 

a cessation order issued under (a) or (b) of this section, the commis­

sioner shall issue the written decision within 30 days after receipt of 

the application for review unless he grants a request for temporary r e­

lief under (e) of this section.

(e) An applicant for review under (c) of this section may file 

with the commissioner a written request for temporary relief from a n o­

tice or order issued under (a) or (b) of this section before completion 

of the review of the notice or order. The written request must include 

a detailed statement of the reasons in support of the request. The com­

missioner shall expeditiously issue an order granting or denying the 

temporary relief. If the applicant requests temporary relief from a 

cessation order issued under (a) or (b) of this section, the commission­

er shall issue an order granting or denying the temporary relief within 

ten days after he receives the written request. The commissioner may 

grant the temporary relief under this subsection only

(1) after he holds a h e a r i n g  in the l o c ality of the permit 

a r e a  on the r e q u e s t  for tem p or a r y  re l i e f  in w hich the part i es  h ave an 

o p p o r t u n i t y  to be heard;

(2) if the a p p l i c a n t  shows t h a t  there is s u b s t a n t i a l  l i k e l i­

h o o d  that the f i n dings of the c o m m i s s i o n e r  under (d) of this section 

w i l l  be f a v o r a b l e  to the ap plicant; and

(3) if the t e m p o r a r y  r e l i e f  w i l l  not a d v e r s e l y  af f e c t  the 

h e a l t h  or s a f e t y  of the pu b li c  or cause significant, imminent, environ-
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mental harm to land, air, or water resources. j

(f) If, on the basis of an inspection, the commissioner has reason 

to believe that a pattern of violations of this chapter or of a term of I 

a permit exists or has existed, and if he finds that the violations are I 

caused by the unwarranted failure of the permittee to comply with the I

requirements or that the violations were wilfully caused by the permit- j 

tee, the commissioner shall issue a notice of v i olation and an order to J 

the permittee to, within a specified time period, show cause why the j

permit should not be suspended or revoked. The order to show cause must

include notice to the permittee that a hearing m a y  be requested w ithin j

30 days. j

(g) If the permittee requests a hearing under (f) of this section 

the commissioner shall inform the permittee and other known interested 

persons of the time, place, and date of the hearing. The Administrative 

Procedure Act (AS 44.62) applies to a hearing under this subsection e x­

cept as provided by regulations adopted under this chapter. Within 60 

days following the hearing or following the order to show cause if no 

hearing is requested, the commissioner shall issue and furnish to the 

permittee and all other parties to the hearing a written decision, o r­

der, and the reasons for both, concerning the suspension or revocation 

of the permit. If the commissioner suspends or revokes the permit, the 

p e r m i t t e e  shall immediately cease the surface coal mining operation on 

the permit area and shall complete the reclamation of the permit area 

w i t h i n  the time s p e c i f i e d  by the commissioner. If the p e r m i t t e e  f ails 

to complete the r e c l a mation, the commissioner shall d e c l a r e  the p e r f o r m­

anc e  bonds for the op e r a t i o n  f or f e i t e d .

(h) A  n o t i c e  or order i s s u e d  under this section m u s t  s t a t e  w i t h  

r e a s o n a b l e  s p e c i f i c i t y  the n a t u r e  of the v i o l a t i o n ,  the abatement r e­

quired, the p e r i o d  of time e s t a b l i s h e d  for a b a t e m e n t ,  and a reasonable
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d e s c r i p t i o n  of the p o r t i o n  of the o p e r a t i o n  to w h i c h  the n o t i c e  or o r d e r  I 

a p p l i e s .  E a c h  n o t i c e  or o r d e r  i s s u e d  u n d e r  this s e c t i o n  m u s t  b e  g i v e n  j 

p r o m p t l y  to the a l l e g e d  v i o l a t o r  at t h e  m i n e  site u n l e s s  he h a s  ap- !

p o i n t e d  a n  agent, in w h i c h  case the  a g e n t  may be served. A  n o t i c e  or 

o r d e r  i s s u e d  u n d e r  t his s e c t i o n  m a y  b e  m o d i f i e d ,  v a c a t e d ,  or t e r m i n a t e d  

by the c o m m i s s i o n e r .  A  c e s s a t i o n  o r d e r  iss u e d  u n d e r  (a) or (b) of t h i s  

s e c t i o n  e x p i r e s  no t m o r e  tha n  30 d a y s  a f t e r  the a l l e g e d  v i o l a t o r  r e­

ce i v e s  a c t u a l  n ot i c e  o f  the o r d e r  u n l e s s  an i n f o r m a l  c o n f e r e n c e  is h e l d  

as p r o v i d e d  in r e g u l a t i o n s  a d o p t e d  u n d e r  this c h a p t e r ,  or u n l e s s  the 

r i g h t  to s u c h  a c o n f e r e n c e  is w a i v e d  b y  the a l l e g e d  v i o l a t o r  w i t h i n  f i v e  

d a y s  o f  t h e  c o n f e r e n c e .  Th e  h o l d i n g  of a c o n f e r e n c e  or the w a i v e r  o f  it 

doe s n o t  p r e j u d i c e  a n y  o t h e r  r i g h t s  to a d m i n i s t r a t i v e  j u d i c i a l  r e v i e w  

p r o v i d e d  u n d e r  this c h a p t e r  n or  d o e s  it o p e r a t e  as a stay of  a n o t i c e  or 

o r d e r .

(i) W h e n e v e r  a n  o r d e r  is i s s u e d  u n d e r  t h i s  chapter, t h e  c o m m i s­

si o n e r  ma y ,  in his d i s c r e t i o n ,  a s s e s s  any p a r t y  for the c o s t s  and a t t o r ­

n e y  fees r e a s o n a b l y  i n c u r r e d  b y  a n o t h e r  p a r t y  i n  c o n n e c t i o n  w i t h  t h e  o r ­

der  .

(j) T h e  c o m m i s s i o n e r  m a y  r e q u e s t  the a t t o r n e y  g e n e r a l  to i n s t i t u t e  

a c i v i l  a c t i o n  for r e l i e f ,  i n c l u d i n g  a p e r m a n e n t  or t e m p o r a r y  i n j u n c­

tion, r e s t r a i n i n g  o r d e r ,  or o t h e r  a p p r o p r i a t e  order, if a p e r s o n

(1) v i o l a t e s  an o r d e r  o r  n o t i c e  i s s u e d  by the c o m m i s s i o n e r  

u n d e r  t h i s  chapter;

(2) i n t e r f e r e s  w i t h  t h e  c o m m i s s i o n e r  c a r r y i n g  o u t  the p r o v i ­

sio n s  o f  this c h a p t e r ;

(3) u n l a w f u l l y  r e f u s e s  to a dmit t h e  c o m m i s s i o n e r  into a n  o p ­

era t i o n ;

(4) u n l a w f u l l y  r e f u s e s  to p e r m i t  i n s p e c t i o n  o f  an o p e r a t i o n  

b y  th e  c o m m i s s i o n e r ;



(5) fails to furnish information or a report requested by the 

commissioner under regulations adopted under this chapter; or

(6) refuses to permit access to or copying oi records by the 

commissioner which the c o m missioner determines are reasonably necessary 

to carry out the provisions of this chapter.

(k) An action under (j ) of this section shall be brought in the 

superior court in the judicial district in w h i c h  the greater portion of 

the operation is located or in the judicial district wh e r e  the o p e r a­

tor's principal office is located. The superior court has jurisdiction 

to grant appropriate relief un d e r  (j) of this section. Relief granted 

by a superior court for a situation described in (j)(l) of this section 

continues in effect until the completion of proceedings for review of 

the notice or order under this section unless before that time the s u­

perior court modifies or sets aside the n otice or order.

(1) In the case of a judicial proceeding to review an order or d e­

cision issued by the commissioner under this chapter, the court may, u n­

der conditions it may prescribe, grant the temporary relief it considers 

appropriate pending final determination of the proceedings if

(1) all parties to the proceedings have been notified and 

given an opportunity to be heard on a request for temporary relief;

(?.) the person requesting the relief shows that there is a 

substantial likelihood that he will prevail on the m erits of the final 

determination of the proceeding; and

(3) the relief w i l l  not adversely affect the public health or

safety or cause significant imminent environmental h a r m  to land, air, or

w a t e r  resources.

(m) The commencement of a judicial proceeding to review any order 

or d e c i s i o n  of the commissioner does not, unless specifically ordered by 

t h e  court, o p e r a t e  as a s tay of the action, order, or decision of the

-31- SS 1115 762



1

2

3

4

5

6

7

8

9

10 

II

c o mmissioner.

(n) The face that action of the commissioner is subject to j u d i­

cial review in accordance with other provisions of state law shall not 

be construed to limit the operation of the rights established in AS 41.- 

45.950 except as provided in that section.

Sec. 41.45.250. PENALTIES. (a) The commissioner may assess a 

civil penalty against a person if the person or the person's operation 

violates a condition of a permit or a provision of this chapter. If, as 

a result of the violation the commissioner issues a cessation order u n­

der AS 41.45.240, the commissioner shall assess a civil penalty. The 

civil penalty may not exceed $5,000 for a violation. The commissioner 

m ay consider each day of a continuing violation as a separate violation 

for the purposes of this subsection. In determining whether to assess 

and the amount of a civil penalty, the commissioner shall consider the 

person's history of previous violations at the site of the operation, 

the seriousness of the violation, including the irreparable h a r m  done to 

the environment and the hazard created to the health or safety of the 

public, the person's negligence, and the good faith of the person in a t­

tempting to achieve rapid compliance after receiving notification of the 

v i olation.

(b) W i t h i n  30 days after i s s u i n g  a notice or o r d e r  u n d e r  AS 41.- 

45.240 to a person, the c o m m i s s i o n e r  s h a l l  inform the pe r s o n of  the 

amount of the penalty. The p e r s o n  n o t i f i e d  of the p e n a l t y  t h e n  has 30 

days in w h i c h  to pay the p e n a l t y  in full or to c o n t e s t  either the amount 

o f  the p e n a l t y  or the fact of the violation.

(c) T h e  c o m m i s s i o n e r  s h a l l  assess a civil p e n a l t y  u n d e r  (a) of 

t his section only a f t e r  the p e r s o n  c h a r g e d  with a v i o l a t i o n  h a s  been 

g i v e n  an o p p o r t u n i t y  for a p u b l i c  hearing. If a p u b l i c  h e a r i n g  is held, 

the c o mm i s s i o n e r  s h a l l  make fi n dings of fact and s h a l l issue a w r i t t e n

-32- SS 11B 762

h

m m m

j



i

decision relating to the occurrence of the vio l a t i o n  and the amount of 

the civil penalty which is warranted. The written decision may order 

the person to pay the penalty. The commissioner m a y  consolidate a h e a r­

ing under this section w i t h  other proceedings under AS 41.45.240. The 

Administrative Procedure Act (AS 44.62) applies to a hearing under this 

subsection except as provi d e d  by regulations adopted under this chapter. 

If the person notified of a penalty does not request a public hearing, 

the commissioner may assess the penalty and order its payment only after 

he has determined that the person committed the v i o l a t i o n  and has d e t e r­

mined the amount of the penalty w h i c h  is warranted.

(d) A civil penalty owed under this section m a y  be recovered in a 

civil action brought by the attorney general at the request of the c o m­

missioner.

(e) A person other than a corporation who w i l f u l l y  and knowingly 

violates a condition of a permit, an order issued un d e r  AS 41.45.240, or 

an order incorporated in a final decision under this chapter, except an 

order incorporated in a decision issued under (c) of this section is 

guilty of a class C felony.

(f) If a corporation violates a condition of a permit, an order 

i s s u e d  under AS 41.45.240, or an order incorporated in a final decision 

i s s u e d  by the commissioner under this chapter, e x c e p t  a n  order incorpo­

r a t e d  in a decision issued under (c) of this section, a director, o f f i­

cer, or agent of the corporation who wilfully and knowingly authorized, 

oi'dered, or carried out the violation is subject to a civil penalty u n­

der (a) -- (d) of this s e c t i o n  and is g u i l t y  of a c l a s s  C felony.

(g) A p e r s o n  w h o  k n o w i n g l y  m a k e s  a false s t a t e m e n t ,  r e p r e s e n t a­

tion, or c e r t i f i c a t i o n ,  o r  k n o w i n g l y  f ai l s  to make a r e q u i r e d  statement, 

r e p r e s e n t a t i o n ,  or c e r t i f i c a t i o n  in an  a p p l i c a t i o n ,  record, repo rt ,  

p lan, or o t h e r  d o c u m e n t  f i l e d  or r e q u i r e d  to be m a i n t a i n e d  u n d e r  this
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chapter is guilty ol a class C felony.

(h) A person w ho fails to correct a v i o l a t i o n  for w h i c h  a notice 

of violation or a c e s s a t i o n  order has been issued under AS 41.45.240 

wi t h i n  the period p e r m i t t e d  for its correction or subsequent extension 

shall be assessed a civil p e n alty of $750 for each day the failure or 

vio l a t i o n  continues un t i l

proceeding initiated by the a l l e g e d  violator in which the commissioner 

orders, after an e x p e d i t e d  hearing, the suspension of the abatement r e­

quirements of the n o t i c e  or order after determining that the alleged 

viol a t o r  will suffer irrepa r a b l e  loss or damage from the application of 

those r e q u i r e m e n t s ; or

under AS 44.62.560 -- 44.62.570 initiated by the alleged viol a t o r  in 

w h i c h  the court orders the sus p e n s i o n  of the abatement requirements of 

the notice or order.

(i) A  person who, except as permitted by law, w i l f u l l y  resists, 

prevents, impedes, or interferes w i t h  the commissioner in the p e r f o r m­

ance of duties under this chapter is guilty of a class C felony.

Sec. 41.45.260. AREAS U N S U I T A B L E  FOR SURFACE COAL MINING. (a)

T h e  c o m m i s s i o n e r  s h a l l  u s e  c o m p e t e n t  an d  s c i e n t i f i c a l l y  s o u n d  d ata a n d  

i n f o r m a t i o n  in o r d e r  to m a k e  o b j e c t i v e  d e c i s i o n s  as to w h i c h  l ands are 

u n s u i t a b l e  for all o r  c e r t a i n  t y p e s  of s u r f a c e  c oal o p e r a t i o n s .  T h e  d e ­

ci s i o n s  s hall

(1) r e f l e c t  the p l a n n i n g  a c t i v i t i e s  of f e d e r a l ,  state, a n d 

m u n i c i p a l  g o v e r n m e n t s ; and

(2) u t i l i z e  a d a t a  b a s e  a n d  i n v e n t o r y  s y s t e m  w h i c h  w i l l  

permit the e v a l u a t i o n  o f  a r e a s  of the state to s u p p o r t  a n d  p e r m i t  recla' 

m a t i o n  o f  s u r f a c e  c o a l  m i n i n g  o p e r a t i o n s .

(1) the en t r y  of a final order by the c o mmissioner in a review

(2) the e n t r y  of an or d e r  of the court in a r eview proceeding
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(b) A person or municipality having an interest w h i c h  is or may be! 

adversely affected may file a petition with the commissioner to desig- | 

nate an area as unsuitable for m ining or to terminate a designation u n­

der this section. The petition must contain allegations of facts with 

supporting evidence which w o u l d  tend to establsh the allegations. W i t h­

in three to seven months after receipt of a petition, the commissioner 

shall hold a public hearing in the locality of the area, under regula­

tions adopted by the commissioner. The commissioner may extend the time 

within which a h e a ring must be held if an extension is required to i n­

clude a field season. After the filing of a petition and before the 

hearing, other persons may intervene by filing allegations of fact with 

supporting evidence. Within 60 days after the hearing the commissioner 

shall issue and furnish to the petitioner and intervenors a written d e­

cision regarding the petition and the reasons for his decision. The 

commissioner may cancel the hearing if the parties all agree to the c a n­

cellation .

(c) Upon receipt of a petition under (b) of this section, the c o m­

missioner

(1) shall designate an area as unsuitable for all or certain 

types of s u r f a ce  coal mining operations if the commissioner determines 

that reclamation in accordance w i t h  this chapter and regulations adopted 

u n d e r  it is not technologically feasible in the area;

(2) may designate an area as unsuitable for all or certain 

types of a u r f a c e  coal mining operations if the commissioner determines 

that the o p e r a t i o n s  in the area will

(A) b e  i n c o m p a t i b l e  with e x i s t i n g  s tate o r  local land 

use p r o g r am s i

(B) a f f e c t  f r a g i l e  or h i s t o r i c  land in w h i c h  the o p e r a­

tions c o u l d  r e s u l t  in s i g n i f i c a n t  d a m a g e  to i m p o r t a n t  historic,
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cultural, scientific and aesthetic values and natural systems;

(C) affect aquifer recharge areas or other renewable re 

source land in which the operations could result in a substantial 

loss or reduction of long-range productivity of water supply or 

food or fiber products; or

(D) affect areas subject to frequent flooding and areas 

of unstable geology, or other natural hazard land in which the o p­

erations could substantially endanger life and property.

(d) Subject to valid existing rights, the commissioner shall not 

permit surface coal mining operations except those which existed on 

August 3, 1977

(1) on any land w i t h i n  the boundaries o f  a unit of the N a ­

tional Pa r k  System, the N a t ional W i l d l i f e  Refuge Systems, the N a t i o n a l  

System of Trails, the N a t i o n a l  W i l d e r n e s s  P r e s e r v a t i o n  System, the W i l d  

and Scenic Riv er s  System, including s tudy rivers d e s i g n a t e d  u n d e r  s e c­

tion 5(a) of the W il d  a n d  Scenic Rivers Act, and N a t i o n a l  R e c r e a t i o n  

Areas d e s i g n a t e d  by Act of Congress;

(2) w h i c h  w i l l  adversely a ff e c t  any p u b l i c l y  owned p a r k  or

place i n c l u d e d  in the N a t i o n a l  R e g i s t e r  of H i s t or i c  Sites unl e ss  a p ­

proved j o i n t l y  by the c o m m i s s i o n e r  an d  the federal, state, or local

agency w h i c h  has j u r i s d i c t i o n  over the park or the h i s t o r i c  site;

(3) w i t h i n  100 feet of the outside r i g h t - o f - w a y  line of any 

p ublic road, except w h e r e  m i n e  access roads or h a u l a g e  roads j o i n  the 

r i g h t - o f - w a y  line, and e x c e p t  that the comm i s s i o n e r m a y permit r o a d s  to 

be r e l o c a t e d  or the ar e a  affected to lie within 100 feet of a road,

if after p u b l i c  n o t i c e  a n d  o p p o r t u n i t y  for public h e a r i n g  in the l o c a l­

ity, a w r i t t e n  finding is m a d e  that the interests of the p u b l i c  a n d  the 

landowners a f f e c t e d  b y  it w i l l  be protected; or

(4) w i t h i n  300 feet from a n y  occupied dwelling, u n l e s s  w a i v e d
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by che owner of the dwelling, or within 300 ieet oi any public building, J
8

school, church, community, or institutional building, public park, or j

within 100 feet of a cemetery. I

(c) Before designating an area as unsuitable u n d e r  this section, j
i

the commissioner shall prepare a detailed statement of the potential 

coal resources of the a r e a , the demand for coal resources, and the im­

pact of the designation on the environment, the economy, and the supply j

of coal. |

(1) Determinations of unsuitability oi land for surface coal m i n­

ing must consider present and future land use planning and regulation 

processes at the federal, state and local levels.

(g) This section does not apply to land on w h i c h  a surface coal 

mining operation was conducted on or b e f o r e  August 3, 1977 or under a 

permit issued under this chapter before a d e t e r mination of u n s u i t a b i l­

ity. This section does not apply to an area if a p e r s o n  had mad e  sub­

stantial legal or financial commitments for an o peration or proposed o p­

eration in that area before January 4, 1977.

(h) A designation of unsuitability under this section does not 

prevent coal exploration of any designated area.

(i) The commissioner shall adopt regulations to implement this 

section.

AR T ICLE 3. ABANDONED MINES.

Sec. 4 1 . 4 5 . 2 7 0 .  ABANDONED MINE RECLAMATION FUND. T h e  commissioner 

m a y  take t h e  actions n e c e s s a r y  to e n s u r e  s t a te  p a r t i c i p a t i o n  to the 

fullest e x t e n t  p r a c t i c a b l e  in the A b a n d o n e d  M i n e  R e c l a m a t i o n  F u n d  c r e­

at e d  in 30 U.S.C. 1231 an d  to f u n c t i o n  as the s t a t e  a g e n c y  for that p a r ­

ticipation. In c o n f o r m a n c e  w i t h  the S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a­

tion Act o f  1977, the c o m m i s s i o n e r  s h a ll

(1) b y  r e g u l a t i o n ,  e s t a b l i s h  p r i o r i t i e s  w h i c h  m u s t  meet the



1

terms oi' the S u r f a c e  M ining Control and R e c l a m a t i o n  Act of 1977, for the 

expenditure of m o n e y  received by the commissioner from the Abandoned 

M i n e  Reclamation Fund;

(2) designate land and water eligible for reclam a t i o n  or 

abatement w i t h  m o n e y  received by the commissioner from the Abandoned 

M i n e  Reclamation Fund;

(3) submit r e c l a mation plans, annual projects, and a p p lica­

tions to the appropriate authorities under the terms of the Surface M i n ­

ing Control a n d  Reclamation Act of 1977; and

(4) administer mo n e y  received by the state for abandoned m i n e  

reclamation or related purposes from the Abandoned Mine Reclamation 

F u n d .

Sec. 41.45.280. ELIG I B L E  LAND AND WATER. Land and w a t e r  eligible 

for reclamation or drainage abatement e x p enditures under this chapter 

a re those w h i c h  were m i n e d  for coal or w h i c h  we r e  affected b y  such m i n ­

ing, w a s t e b a n k s , coal processing, or other coal m ining processes, and 

abandoned or left in an inadequate reclamation status b e f o r e  August 3, 

1977 and for w h i c h  there is no continuing reclamation r esponsibility u n ­

der state or federal law.

Sec. 4 1 . 4 5 . 2 9 0 .  E N T R Y  O N T O  A B A N D O N E D  MINE AREA. (a) The  c o m m i s­

si o n e r  ma y  e n t e r  real p r o p e r t y  w h i c h  h a s  b e e n  adversely a f f e c t e d  by p a s t  

s u r f a c e  c o a l  m i n i n g  p r a c t i c e s  and o t h e r  r e a l  p r o p e r t y  n e c e s s a r y  for a c ­

ce s s  to a d v e r s e l y  a f f e c t e d  r e a l  p r o p e r t y  to restore or r e c l a i m  the r e a l  

p r o p e r t y  o r  t o  abate, c o n t r o l ,  or p r e v e n t  the a d v e r s e  e f f e c t s .  The 

m o n e y  e x p e n d e d  for an d  t h e  b e n e f i t s  a c c r u i n g  to the r e a l  p r o p e r t y  f r o m  

w o r k  p e r f o r m e d  u n d e r  t h i s  s u b s e c t i o n  is c h a r g e a b l e  a g a i n s t  the real 

p r o p e r t y  a n d  m i t i g a t e s  o r  o f f s e t s  a c l a i m  in o r  a n  a c t i o n  b r o u g h t  b y  a n  

o w n e r  of a n  i n t e r e s t  in t h e r eal p r o p e r t y  for d a m a g e s  r e s u l t i n g  f r o m  t h e  

entry. T h i s  s u b s e c t i o n  d o e s  n o t  c r e a t e  n e w  r i g h t s  of a c t i o n  or e l i m i -
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(b) The commissioner may enter real, property for the purposes oi j
i

conducting studies or exploratory work to determine the existence of a d­

v e r s e  effects from past surface coal mining practices and to determine 

the f e a s i b i l i t y  of r e s t o r i n g  or r e c l a i m i n g  the real p r o p e r t y  or abating, 

c o n t r o l l i n g,  or prevexating the a d v e r s e  e f f e c t s  of pas t  coal m i n i n g  p r a c­

tices .

(c) Th e  c o m m i s s i o n e r  ma y  e n t e r  real p r o p e r t y  uxxder (a) or (b) of 

this s e c t i o n  onl y  after

(1) g i v i n g  n o t i c e  of the entry b y  m a i l i n g  it to the owners if 

they are known, or, if not known, by p o s t i n g  ixotice on the p r e m i se s  and 

a d v e r t i s i n g  o n c e  a w e e k  for four c o n s e c u t i v e  w e e k s  ixx a n e w s p a p e r  of 

g e n e r a l  c i r c u l a t i o n  in the area in w h i c h  the land is located;

(2) m a k i n g  w r i t t e n  f i n d i n g s  that

(A) the l and or w a t e r  r e s o u r c e s  have beext a d v e r s e l y  a f­

fe c t e d  b y  p a s t  coal m i n i n g  p ractices;

(B) the a d v e r s e  e f f e c t s  are at a stage that, in the p u b­

lic inter e s t ,  a c t i o n  to r e s t o r e,  reclaim, abate, control, or pi’e- 

v e n t  the. a d v e r s e  e f f e c t s  of past coal m i n i n g  p r a c t i c e s  s h o u l d  be 

t a k e n ; and

(C) the o w n e r s  of the land or w a t e r  res o u rc e s  w h e r e  e n­

try m u s t  be m a d e  to r e store, r e c laim, abate, control, or p r e v e n t  

the a d v e r s e  e f f e c t s  of p a s t  coal m i n i n g  p r a c t i c es  are not k n o w n  or 

r e a d i l y  a vailable, or w i l l  n o t  g i v e  p e r m i s s i o n  for the entry.

Sec. 4 1.45.300, A C Q U I S I T I O N  OF A B A N D O N E D  M I N E  AREAS. (a) The

c o m m i s s i o n e r  may, by p u r c ha s e ,  d o nation, or c o n d e m n a t i o n  in a c c o r d a n c e  

w i t h  AS 0 9 . 5 5 . 2 4 0  -- 09.5 5. 4 6 0 ,  a c q u i r e  r e a l  p r o p e r t y  w h i c h  has b e e n  a d­

v e r s e l y  a f f e c t e d  by pa s t  s u r f ac e  coal m i n i n g  p r a c ti c e s  if the c o m m i s­

sio n e r  d e t e r m i n e s  that
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(1) a c q u i s i t i o n  of the real p ro p e r t y  is n e c e s s a r y  to the s u c­

cessful r e c l a m a t i o n  of the real p r o perty and is in the pu b l i c  interest;

and

(2) the real property, after its r e s t o r a t i o n  or r e c l a m a t i o n  

or after the abatement, control, or p r e v e nt i o n  of the a d v er s e  effects, 

wil l serve r e c r eational, his t o r i c,  c o n s e rvation or r e c l a m a t i o n  p u r p o s e s  

or wi l l  p r o v i d e  ope n  space b e n e f i t s ;  and

(3) p e r m a n e n t f a c i l i t i e s  will be c o n s t r u c t e d  on the real 

pr o p e r t y  for the r e s t o r a t i o n  or re c l a m a t io n  of the real p r o p e r t y  or for 

the abat e m e n t , control, or p r e v e n t i o n  of the a d v e r s e  effects; or

(A) if the real p r o p e r t y  includes a coal re fu s e  d i s p o s a l

site, the a c q u i s i t i o n  of the c o a l  refuse d i s p o s a l  site and the coal r e ­

fuse on the site wi l l  serve the purposes of this section; or

(5) pu b li c  o w n e r s h i p  is desirable to m e e t  e m e r g e n c y  s i t u a­

tions c r e a t e d  by the adverse e f f e c t s  and to p r e v e n t  r e c u r r e n c e s  of the 

adverse effects.

(b) Ti t l e  to real p r o p e r t y  acquired u n d e r  this s e c t i on  is in the 

state. If the comm is s i o n e r  a c q u i r e s  the real p r o p e r t y  by p u r c h a s e  or 

c o n d emnation, he shall pay the fair market v a l u e  of the r eal p r o p e r t y  as 

a d v e r s e l y  af f e c t e d  by past c o a l  m i n i n g  practices.

(c) If real p r op e r t y  a c q u i r e d  under this s e c t i o n  is s u i t a b l e  for 

industrial, commercial, r e s i d en t i a l ,  or r e c r e a t i o n a l  d e v e lo p m e n t ,  the 

c o m m i s s i o n e r  m a y  sell the r eal p r o pe r t y  by c o m p e t i t i v e  b i d d i n g ,  at not 

less than the fair ma r k e t v a l u e  of the real pro p e r ty .  The c o m m i s s i o n e r  

shall a d o p t  r e g u l at i o n s  r e l a t i n g  to the sale of r e a l  p r o p e r t y  u n d e r  this 

subsection which will ensure t h a t  the use of the r eal p r o p e r t y  is c o n­

sistent with any state and l o c a l land use plans. If m o n e y  r e c e i v e d  b y  

the commissioner f r o m  the f e d e r a l  government is i n v o l v e d  in the a c q u i s i­

tion of the real property, the comm i s s io n e r  m a y  sell  the r eal p r o p e r t y
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only if the sale is authorized by the secretary of the U n i t e d  States D e­

partment of the interior. If a person requests it, the commissioner 

shall hold a hearing in the area in which the real prop e r t y  is located 

to consider the use or disposition of the real property after its r e­

storation or reclamation or after the abatement, control, or prevention 

of adverse effects. The commissioner shall hold the h e a r i n g  at a time 

which will afford local residents and representatives of municipal g o v­

ernment in the area the m a x imum opportunity to participate in the h e a r­

ing. The commissioner mu s t  publish notice of the h e a ring in a newspaper 

of general circulation in the area in which the real p r o p e r t y  is located 

at least 10 days b efore holding the hearing.

Sec. 4 1 . 4 5 . 3 1 0.  L I E N S  ON A B A N D O N E D  M I N E  A R E A S .  (a) W i t h i n  six 

m o n t h s  a f te r  the c o m p l e t i o n  of a p r o j e c t  u n d e r  A S  4 5 . 4 1 . 2 9 0  to re s t o r e  

or r e c l a i m  p r i v a t e l y - o w n e d  real p r o p e r t y  or to abate, c o n t r o l ,  or p r e­

vent the a d v e r s e  e f f e c t s  o f  past s u r f a c e  coal m i n i n g  p r a c t i c e  on p r i­

va t e l y - o w n e d  real p r o p e r t y ,  the c o m m i s s i o n e r  s h a l l  i t e m i z e  the m o n e y  

spent on the p r o j e c t . If the p r o j e c t  r e s u l t s o r  w i l l  r e s u l t  in a s i g­

n i f i c a n t  i n c r e a s e  in the r e a l  p r o p e r t y ' s  fair m a r k e t  v a l u e ,  the c o m m i s­

sioner m a y  file a s t a t e m e n t  of the m o n e y  spent in the r e c o r d i n g  of f i c e 

in the a rea in w h i c h  the r e a l  p r o p e r t y  is l o c a t e d  w i t h  a n o t a r i z e d  a p­

pra i s a l  by a l i c e n s e d  a p p r a i s o r  of th e  fair m a r k e t  v a l u e  o f  the real 

p r o p e r t y  b e f o r e  the p r o j e c t  began. T h e  s t a t e m e n t  c o n s t i t u t e s  a lien on 

the r e a l  p r o p e r t y  as of t h e  date of t h e  e x p e n d i t u r e  w h i c h  is s e c o n d  o nly 

to the lien of p r o p e r t y  taxes. The l i e n  m a y  n o t  e x c e e d  t h e  a m o u n t  d e­

termi n e d  by e i t h e r  o f  two a p p r a i s a l s  to be the i n c r e a s e  i n  the fair m a r­

ket v a l u e  of the r e a l  p r o p e r t y  as a r e s u l t  of the p r o j e c t .  A l ie n  m a y  

not b e  f i l e d u n d e r  thi s  s u b s e c t i o n  a g a i n s t  real p r o p e r t y  o f  a p e r s o n  who 

owned the s u r f a c e  b e f o r e  K a y  2, 1977, a n d  wh o  d i d  n o t  c o n s e n t  to, p a r t i­

cipate in, o r  e x e r c i s e  c o n t r o l  over t h e  surf ac e  c o a l  m i n i n g  o p e r a t i o n
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w h i c h  n e c e s s i t a t e d  the p r o j e c t .

(b) A  p e r s o n  a f f e c t e d  b y  a lie n  u n d e r  (a) of this s e c t i o n  m a y  p e ­

ti t i o n  the c o m m i s s i o n e r  w i t h i n  60 d a y s  a fter the r e c o r d i n g  o f  the l i e n  

for a h e a r i n g  c o n c e r n i n g  t h e  a m o u n t  of the lien.

Sec. 4 1 . 4 5 . 32 0 .  F I L L I N G  V O I D S  A N D  S E A L I N G  T U N N E L S .  T h e  c o m m i s­

sio n e r  m a y  a u t h o r i z e  the f i l l i n g  of voi d s ,  s e a l i n g  ope n  a n d  a b a n d o n e d  

t u n n e l s ,  shafts, a n d  e n t r y w a y s  r e s u l t i n g  f r o m  any p r e v i o u s  m i n i n g  o p e r a ­

tion a n d  r e c l a i m  s u r f a c e  i m p a c t s  of u n d e r g r o u n d  a n d  s u r f a c e  m i n e s  to the 

e x t e n t  a u t h o r i z e d  by the s e c r e t a r y  o f  the U n i t e d  S ta t e s  D e p a r t m e n t  o f  

the Int er i o r .

Sec. 4 1 . 4 5 . 3 3 0 .  E M E R G E N C Y  P O W E R S  IN A B A N D O N E D  M I N E  A R E A S .  (a) In 

e m e r g e n c y  s i t u a t i o n s  the c o m m i s s i o n e r  m a y  u s e  m o n e y  a v a i l a b l e  to the 

s t a t e  in the A b a n d o n e d  M i n e  R e c l a m a t i o n  F und for the p u r p o s e s  of AS  41 

4 5 . 2 9 0 ( a )  if the c o m m i s s i o n e r  f i n d s  that

(1) a n  e m e r g e n c y  e x i s t s  w h i c h  c o n s t i t u t e s  a d a n g e r  to the 

p u b l i c  health, safety, o r  g e n e r a l  w e l f a r e ;  an d

(2) n o  o t h e r  p e r s o n  or a g e n c y  w i l l  act e x p e d i t i o u s l y  for 

t h o s e  p u r p o s e s .

(b) If th e c o m m i s s i o n e r  m a k e s  th e  f i n d i n g s  d e s c r i b e d  in (a) o f  

this section, t h e  c o m m i s s i o n e r  m a y  e n t e r  o n  r e a l  p r o p e r t y  u n d e r  A S  4 1 . -  

45.290(a) or (b) w i t h o u t  g i v i n g  t h e  n o t i c e  or m a k i n g  th e  f i n d i n g s  r e ­

q u i r e d  by AS 41.45.290(c). A n  e n t r y  o n t o  r e a l  p r o p e r t y  u n d e r  this s e c­

t i o n  m a y  no t  b e  c o n s i d e r e d  a c o n d e m n a t i o n  o f  p r o p e r t y  o r  a tr e s p a s s .

Sec. 41.45.340. M I S C E L L A N E O U S  P O W E R S  R E G A R D I N G  A B A N D O N E D  M I N E  

L A N D S .  (a) The commissioner m a y  r e q u e s t  the a t t o r n e y  g e n e r a l  to i n i t i­

ate, in addition to any other r e m e d i e s  p r o v i d e d  for in t h i s  c h a p t e r ,  an 

action in equity for an injunction to r e s t r a i n  a n y  i n t e r f e r e n c e  w i t h  the 

exercise of the right to e n t e r  or to c o n d u c t  the w o r k  d e s c r i b e d  in 

AS 41.45.270 -- A S  41.45.340.
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(b) The s t a t e  s h a l l  h av e  the p o w e r  and a u t h o r i t y  to c o n s t r u c t  and 

o p e r a te  pla n t s  for t he  c o n t r o l  and t r e a t m e n t  of w a t e r  p o l l u t i o n  r e s u l t­

ing fr o m  m i n e  d r a i n a g e ,  i n c l u d i n g  m a j o r  i n t e r c e p t o r s  and o ther a p p u r t e n­

ant facilities, so l o n g  as such c o n t r o l  and t r e a t m e n t  complies w i t h  the j 

F e d e r a l  W a t e r  P o l l u t i o n  Control. Act (33 U.S.C. 1151, et seq. as 

a m e n d e d ) .

A R T I C L E  4. G E N E R A L  P ROVISIONS.

Sec. 4 1 . 4 5 . 9 0 0 .  M I N I N G  BY G O V E R N M E N T  A G E N C I E S  OR ON G O V E R N M E N T  

LAND. A  federal, s t a t e  or m u n i c i p a l  g o v e r n m e n t  instr u m e n t a l it y ,  i n c l u d­

ing a p u b l i c l y - o w n e d  u t i l i t y  or c o r p o ration, w h i c h  proposes to e n g a g e  in 

a s u r f a c e  coal m i n i n g  o p e r a t i o n  w h i c h  is su b j e c t  to this c h a p t e r  must 

co m pl y  w i t h  this c h a p t e r .

Sec. 4 1. 4 5 . 9 1 0 .  EX E M P T I O NS .  T h e  p r o v i s i o n s  of this c h a p t e r  do not 

apply to the e x t r a c t i o n  of coal

(1) b y  a l a n d o w n e r  or l e s s e e  for h i s  own n o n c o m m e r c i a l  use 

fro m la n d  o w n ed  o r  l e a s e d  b y  it;

(2) fo r  c o m m e r c i a l  p u r p o s e s  if the surf a c e  coal m i n i n g  o p e r a­

tion a f f e c t s  two a c r e s  o r  less-, or

(3) as an i n c i d e n t a l  p a r t  of h i g h w a y  or other c o n s t r u c t i o n  

f i n a n c e d  in w h o l e  or in p a r t  as s p e c i f i e d  b y  r e g u l a t i on ,  b y  a federal, 

state, or m u n i c i p a l  g o v e r n m e n t  agency.

Sec. 4 1 .4 5 . 9 2 0 .  E X P E R I M E N T A L  PRACTICES. In order to e n c o u r a g e  a d­

va n c e s  in m i n i n g  a n d  r e c l a m a t i o n  pract i c e s ,  a n d  to a llow p o s t - m i n i n g  

land u s e  for i n d u s t r i a l ,  c ommercial, re s i d e n t i a l ,  r e c r eational, or p u b­

lic purpo s e s ,  t h e  c o m m i s s i o n e r  may, w i t h  the a p p r o v a l  of the s ecretary 

of the U n i t e d  S t a t e s  D e p a r t m e n t  of the Interior, aut h o r iz e  d ep a r t u r e s  in 

i n d i v i d u a l  c as e s  o n  a n  e x p e r i m e n t a l  basis f r o m  the e n v i r o n m e n t a l  p e r­

for m a n c e  s t a n d a r d s  e s t a b l i s h e d  u n d e r  AS 41.45. 2 1 0 .  The c o m m i s s i o n e r  may 

a u t h o r i z e  these d e p a r t u r e s  if

-43- SS HB 762

J



(1) the e x p e r i m e n t a l  pra c t i c e s arc, d u r i n g  and a f t e r  the s u r­

face coal m i n i n g  o p e r a t i o n ,  p o t e n t i a l l y  m o r e  p r o t e c t i v e  of the e n v i r o n­

ment than, or at l e a s t as pr otective of the e n v i r o n m e n t ,  as those re- I

q u i r e d  by this c h a p t e r  an d  re gu l a t i o n s  a d o p t e d  u n d e r  it; I

(2) the s u r f a c e  coal m i n i n g  o p e r a t i o n  for w h i c h  the de p arture

is a u t h o r i z e d  is not la r g e r  than n e c e s s a r y  to d e t e r m i n e  the e f f e c t i v e­

ness and economic f e a s i b i l i t y  of the e x p e r i m e n t a l  p ractices; and

(3) the e x p e r i m e n t a l  p r a c t i c e s do no t  r e d u c e  the p r o t e c t i o n  

a f f o r d e d  public h e a l t h  an d  safety b e l o w  that p r o v i d e d  by law or r e g u l a­

tion.

Sec. 41.45.930. W A T E R  RIGHTS A N D  R E P L A C E M E N T .  (a) N o t h in g  in 

this chapter m a y  be c o n s t r u e d  to affect the r i g h t  of a p e r s o n  to prot ec t  

his interest in w a t e r  r e s o u r c e s a f f e c t e d  by a s u r f a c e  coal m i n i n g  o p e r a­

tion .

(b) An o p e r a t o r  s hall replace the w a t e r  s u p p l y  of an owner of i n­

terest in real p r o p e r t y  wh o  obtains all or p a r t  of his supply of w a t e r  

for domestic, a g r i c u l t u r a l ,  industrial, or o t h e r  b e n e f i c i a l  use fro m  an 

u n d e r g r o u n d  or s u r f a c e  source, if the s u p p l y  ha s  b e e n  a f f e c t e d  by c o n­

tamination, diminution, or interruption, p r o x i m a t e l y  r e s u l t i n g  from the 

operator's surface coal mining operation.

Sec. 41.45.940. CERTIFICATION OF BLASTERS. The commissioner shall 

adopt regulations requiring the training, examination, and certification 

of persons engaging in or directly responsible for blasting or the use 

of explosives in surface coal mining operations.

Sec. 41.45.950. CIVIL ACTIONS. (a) Except as provided in (b) of 

this section, a person who is or may be adversely affected by a failure 

to comply with this chapter may commence a civil action in the superior 

court on the person's own behalf and compel compliance with this chapter 

against
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(1) the c om m i s s i o n er ,  if the c o m m i s s i o n e r  h a s  f a i l e d  to p e r­

f o r m  a n o n d i s c r e t i o n a r y  act or duty;

(2) an i n s t r u m e n t a l i t y  or a g e n c y  of the s t at e  w h i c h  is in 

v i o l a t i o n  of this c h a p t e r  or a r e g u l a t i o n  adopted, or a n  o r d e r  or p e r m i t  

i s s u e d ,  u n d e r  this chapter; or

(3) a p e r s o n  w h o  is in v i o l a t i o n  of a r e g u l a t i o n  a d o p t e d  or 

an o r d e r  or p e r m i t  issued u n d e r  this c h a p t e r .

(b) A  p e r s o n  m a y  not c o m m e n c e  an a c t i o n  u n d e r  (a)(1) of this s e c­

ti o n  u n t i l  60 d a y s  after g i v i n g  the c o m m i s s i o n e r  w r i t t e n  n o t i c e  of the 

i n t e n d e d  action, in the m a n n e r  p r e s c r i b e d  b y  r e g u l a t i o n s  a d o p t e d  b y  the 

c o m m i s s i o n e r ,  e x c e p t  that an a c t i o n  m a y  b e  b r o u g h t  i m m e d i a t e l y  a f t e r  the 

n o t i c e ,  if the c o m m i s s i o n e r ' s  f a i l u r e  to p e r f o r m  c o n s t i t u t e s  a n  i m m i n e n t  

t h r e a t  to the h e a l t h  or safety of the p e r s o n  or w o u l d  i m m e d i a t e l y  a f f e c t  

a l e g a l  i n t e r e s t  of the person.

(c) A  p e r s o n  m a y  n o t  c o m m e n c e  a n  a c t i o n  u n d e r  (a)(2) or (a)(3) of 

t h i s  s e c t i o n

(1) u n t i l  60 days a f t e r  t h e  p l a i n t i f f  has g i v e n  n o t i c e  in 

w r i t i n g  of the v i o l a t i o n  to the c o m m i s s i o n e r  and to the agency, i n s t r u­

m e n t a l i t y ,  o r  a l l e g e d  violator;

(2) if the state is d i l i g e n t l y  p r o s e c u t i n g  a c ivil a c t i o n  in 

a s t a t e  or f e d e r a l  court to r e q u i r e  c o m p l i a n c e  w i t h  the p r o v i s i o n s  of 

t h i s  c h a p t e r  o r  a r e g u l a t i o n  a d o p t e d  o r  a n  o r d e r  or p e r m i t  i s s u e d  u n d e r  

t h i s  chapter; in any such acti o n ,  a n y  p e r s o n  m a y  i n t e r v e n e  as a m a t t e r  

o f  right.

(d) A  p e r s o n  ma y  c o m m e n c e  an a c t i o n  u n d e r  this s e c t i o n  o n l y  in the 

j u d i c i a l  d i s t r i c t  in w h i c h  the s u r f a c e  c o a l  m i n i n g  o p e r a t i o n  is located. 

I n  a n  a c t i o n  u n d e r  this section, the c o m m i s s i o n e r  m a y  i n t e r v e n e  as a 

m a t t e r  of right.

(e) N o t h i n g  in this s e c t i o n  r e s t r i c t s  any r i g h t  w h i c h  a n y  p e r s o n
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or class of p e r s o n s  m a y  h a v e  u nder a n y  s t a t u t e  or c o m m o n  l a w  to seek e n ­

f o r c e m e n t  of a n y  of the p r o v i s i o n s  of t hi s  c h a p t e r  an d  the r e g u l a t i o n s  

a d o p t e d  u n d e r  it, or to s e e k  any o t h e r  relief, i n c l u d i n g  r e l i e f  a g a i n s t  

the c o m m i s s i o n e r .

(f) A  p e r s o n  w h o  is i n j u r e d  in h i s  p e r s o n  o r  p r o p e r t y  b y  the v i o ­

la t i o n  by a p e r m i t t e e  o f  a r e g u l a t i o n  a d o p t e d  or an o r d e r  or p e r m i t  i s­

su e d  u n d e r  t h i s  chap t e r  m a y  b r in g  an a c t i o n  for da m a g e s ,  i n c l u d i n g  r e a ­

so n a b l e  a t t o r n e y  fees a n d  ex p e r t  w i t n e s s  fees, o n l y  in t h e  j u d i c i a l  d i s ­

tri c t  in w h i c h  the p e r m i t t e e ' s  o p e r a t i o n  is lo c ated. N o t h i n g  in this 

s u b s e c t i o n  a f f e c t s  the r i g h t s  e s t a b l i s h e d  by o r  li m i ts  i m p o s e d  u n d e r  

A S  23.30.

Sec. 4 1 . 4 5 . 9 6 0 .  I N C O N S I S T E N C I E S  W I T H  F E D E R A L  ACT. (a) A  p r o v i­

sio n  of t h i s  c h a p te r  w h i c h  is i n c o n s i s t e n t  w i t h  the p r o v i s i o n s  of the 

S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  Act of 1977 as d e t e r m i n e d  b y  th e  

s e c r e t a r y  o f  the U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r  u n d e r  30 

U.S.C. 1 2 5 5 ( b )  is i n v a l i d  fro m  the d a t e  of the s e c r e t a r y ' s  d e t e r m i n a­

tion .

(b) If a p r o v i s i o n  of the S u r f a c e  M i n i n g  C o n t r o l  a n d  R e c l a m a t i o n  

A c t  of 1 9 7 7  o r  of the r e g u l a t i o n s  p r o m u l g a t e d  u n d e r  t h a t  A c t  by the s e c­

re t a r y  of  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r  is deleted, 

a m e nded, s e t  aside, e n j o i n e d ,  or d e c l a r e d  i n v a l i d  b y  C o n g r e s s ,  the s e c ­

retary, o r  in a fi n a l ,  u n a p p e a l a b l e  j u d g m e n t  o f  a c o u r t  of c o m p e t e n t  

j u r i s d i c t i o n ,  then t h e  c o m m i s s i o n e r  shall r e v i e w  the c h a n g e s  m a d e  a n d  

m a k e  an a p p r o p r i a t e  r e c o m m e n d a t i o n  as to w h e t h e r  c h a n g e s  in this c h a p t e r  

or the r e g u l a t i o n s  a d o p t e d  under it sh ou l d  b e  made.

Sec. 41.45.970. RELATIONSHIP TO OTHER LAWS. (a) Nothing in this 

chapter abrogates or modifies the power of a s tate agency with regard t:o 

the issuance and administration of coal leases and exploration permits, 

except as specifically stated in this chapter and regulations adopted
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under it.

(b) Surface coal mining operations for coal which has been or is 

conveyed out of federal ownership must meet the requirements of this 

chapter.

Sec. 41.45.975. SEVERABILITY. If any provision of this chapter or

the applicability of it to any person or circumstances is held invalid, 

the remainder of this Act and the application of that provision to other 

persons or circumstances shall not be affected.

Sec. 41.45.980. ADMINISTRATIVE PROCEDURE ACT. Unless otherwise

provided, the Administrative Procedure Act (AS 44.62) applies to this

chapter.

Sec. 41.45.985. SHORT TITLE. This chapter may be cited as the

Alaska Surface Coal Mining Control and Reclamation Act.

Sec. 41.45.990. DEFINITIONS. In this chapter

(1 ) "alluvial valley floors" means the unconsolidated stream 

laid deposits holding streams where water availability is sufficient for 

subirrigation or flood irrigation agricultural activities but does not 

include upland areas which are generally overlain by a thin veneer of 

colluvial deposits composed chiefly of debris from sheet erosion, depo­

sits by unconcentrated runoff or slope wash, together with talus, other 

mass movement accumulation and windblown deposits;

(2) "applicant" means a person or other entity seeking a per­

mit from the commissioner to conduct surface coal mining or underground 

mining activities under this chapter;

(3) "coal" means all forms of coal, including lignite;

(4) "commissioner" means the Department of Natural Resources, 

acting by the commissioner or his authorized representatives or agents;

(5) "department" means the Department of Natural Resources;

(6) "imminent danger to the health and safety of the public"
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means the existence of any condition or practice, or any violation of a 

permit or other requirement of this chapter in a surface coal mining andj 

reclamation operation to which a rational person would not expose him­

self for fear of substantial physical harm;

(7 ) "operation" means a surface coal mining operation or a 

surface coal mining and reclamation operation;

(8 ) "operator" means any person engaged in coal mining who 

removes or intends to remove more than 250 tons of coal from the earth 

by coal mining within 1 2  consecutive calendar months in any one loca­

tion ;

(9 ) "other minerals" means clay, stone, sand, gravel, metal­

liferous and non-metalliferous ores, and other solid materials or sub­

stances of commercial value excavated in solid form from natural depo­

sits on or in the earth, exclusive of coal, and those minerals that oc­

cur naturally in liquid or gaseous form;

(1 0 ) "permit" means a permit to conduct a surface coal mining 

and reclamation operation issued by the commissioner under the terms of 

this chapter;

(1 1 ) "permit area" means the area of land indicated on the ap­

proved maps submitted by the operator with his application which must be 

covered by the operator's bond as required by AS 41.45.160 and must be 

readily identifiable by appropriate markers on the site;

(12) "permittee" means a person holding a permit to conduct a 

surface coal mining and reclamation operation or underground mining ac­

tivities under this chapter;

(13) "person" means an individual, partnership, association, 

society, joint-stock company, firm, company, corporation or other busi­

ness organization;

(14) "reclamation plan" means a plan for the reclamation of an
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applicant's proposed surface coal mining operation submitted by the ap­

plicant under regulations adopted under AS 41.45.110;

(15) "significant imminent environmental harm to land, air or 

water resources" means a condition, practice, or violation which is 

causing or can be expected to cause an appreciable, irreparable adverse 

impact to land, air, or water resources including, but not limited to, 

plant and animal life;

(16) "surface coal mining and reclamation operation" means a 

surface coal mining operation and the activities necessary and incident­

al to the reclamation of that operation after August 3, 1977;

(17) "surface coal mining operations" means

(A) an activity

(i) conducted on the surface of land in connection 

with a surface coal mine or, to the extent that the activity 

affects the surface of land, conducted in connection with an 

underground coal mine;

(ii) the products of which enter commerce or the op­

eration of which directly or indirectly affects interstate 

commerce;

(iii) which may include contour, strip, auger, moun­

tain top removal, boxcut, open pit, and area mining; the use 

of explosives and blasting; on-site distillation or retorting, 

leaching, or other chemical or physical processing of coal; 

and loading of coal for interstate commerce at or near the 

mine site;

(iv) other than an activity relating to the extrac­

tion of coal incidental to the extraction of other minerals 

under which the coal extracted does not exceed 16 and 2/3 per 

cent of the total tonnage of coal and other minerals removed
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annually for purposes of commercial use or sale and other than 

a coal exploration activity subject to this chapter; and

(B) the areas on which an activity described in (A) of 

this paragraph occurs or where the activity disturbs the natural 

land surface, including adjacent land, the use of which is inci­

dental to the activity; land affected by the construction of new 

roads or the improvement or use of existing roads to gain access to 

the site of the activity and for haulage; and excavation, workings, 

impoundments, dams, ventilation shafts, entry ways, refuse banks, 

dumps, stockpiles, overburden piles, spoil banks, culm banks, tail­

ings, holes or depressions, repair areas, storage areas, processing 

areas, shipping areas, and other areas upon which are situated 

structures, facilities, or other property or materials on the sur­

face resulting from or incidental to the activity;

(18) "Surface Mining Control and Reclamation Act of 1977" 

means P.L. 95-87, 91 Stat. 447-532, 30 U.S.C. secs. 1201-1328, as 

amended;

(19) "unwarranted failure to comply" means the failure of a 

permittee to prevent or abate a violation of his permit or of this chap­

ter because of indifference, lack of diligence, or lack of reasonable 

care.

* Sec. 2. INITIAL APPLICATIONS FOR SURFACE COAL MINING PERMITS. Not 

ater than two months after the date of approval by the federal government of 

he state program for the regulation of surface coal mining under the terms 

>f the Surface Mining Control and Reclamation Act of 1977, regardless of lit- 

.gation contesting that approval or the implementation of the state program, 

in operator of a surface coal mine who plans to operate that mine more than 

sight m onths after the approval of the state program must apply for a permit 
inder AS 41.45.060(a) for the operation of the surface coal mine. The De-
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partment of Natural Resources shall process an application received under 

this section and shall grant or deny the permit within eight months after the 

date of the approval of the state program.

* Sec. 3. RESERVATION CLAUSE. Passage of this Act may not be considered

5 an admission by the State of Alaska of the legality or constitutionality of

6
7

8
9

10 
I I 
12
13

14

15
16

17

18

19

20 
21 
22
23

24

25

26

27

28 

29

the Surface Mining Control and Reclamation Act of 1977, P.L. 95-87, 91 Stat. 

447-532, 30 U.S.C. 1201-1328, as amended, and may not be construed to limit, 

waive, or otherwise affect the right of the State of Alaska, or its agencies, | 

from contesting the constitutional or statutory validity of all or part of a 

regulation promulgated under the Surface Mining Control and Reclamation Act 

of 1977.

* Sec. 4. The commissioner of natural resources shall adopt regulations 

under the Administrative Procedure Act (AS 44.62) to implement this Act.

These regulations may not take effect until the effective date of sec. 1 of 

this Act.

* Sec. 5. Sections 1 and 2 of this Act take effect upon approval of the 

state program for the regulation of surface coal mining, enacted in sec. 1  of| 
this Act, by the secretary of the United States Department of the Interior 

under the Surface Mining Control and Reclamation Act of 1977, P.L. 95-87, 91 

Stat. 447-532, 30 U.S.C. 1201-1328, as amended.

* Sec. 6 . Sections 3 and 4 of this Act take eifect immediately in accord­

ance to AS 01.10.070(c).
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