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BY METCALFE 

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 674 

IN THE LEGISLATURE OF THE STATE OF A L A S K A  

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act r el a t i n g  to i n v e s t i g a t i o n  of violations of

AS 4 5 . 50.471 by the . tcrney g e n e r a l . "

BE IT ENACTED B Y  THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* Section 1. AS 4 5 . 5 0 . 4 9 5  is r e p e a l e d  and ree n a c t e d  to read:

Sec. 45.50.495. A U T H O R I Z I N G  INVES T I G A TI V E  P O W E R  OF A T T O R N E Y  G E N E R A L  

(a) If the a t t o r ne y  general ha s  c a u s e  to b e l i e v e  that a p e r s o n  has 

engaged in, is e n g a g i n g  in, or is a bout to engage in, a dec e p t i v e  trade 

practice under AS 45.50.471, he m a y  b r i n g  an a c t i o n  in the n a m e  of the 

state a g a i n s t  the pers o n ,  s e e k i n g  the authority to pursue the i n v e s t i g a­

tive p o w e r s  des c r i b e d  in (c) of this section. T h e  action m a y  be b r o u g h t

| in the superior c o u r t  in the j u d i c i a l  district i n  which the p e r s o n

| resides or is d o i n g  business or has the p r i n c i p a l  place of b u s i n e s s  in

J the state, or, w i t h  the consent of the parties, in any other j u d i c i a l

district in the state. The a c t i o n  shall be i n s t i t u t e d  by f i l i n g  a 

complaint In the superior court s t a t i n g  with specificity: (1) the

nature of the d e c e p t i v e  practices (2) the d ates o n  which the d e c e p t i v e  

practices occurred or upon w hat facts are b a s e d a n y  a s sertion that they 

are l i k e l y  to occur; (3) the n ames of all p e r s o n s  who are a l l e g e d  to 

have b e e n  harmed or will be h a r m e d  by the d e c e p t i v e  practice. The 

superior court s h a l l  schedule a h e a r i n g  no less th a n  30 days and no m o r e  

than 60 days f rom the date of s e r v i c e  of the c o m p l a i n t  on the p e r s o n  who 

is the subject of the inv e s t i g at i o n .  All p a r t i e s  to the action shall 

have the right to subpoena w i t n e s s e s  to att en d  the hearing.

(b) At the c o n c l u s i o n  of the hearing h e l d  under (a) of this
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s e c t i o n ,  the superior court shall issue an order emp o w e r i n g  the attorney 

g e n e r a l  w i t h  investigative powers listed in (c) of this section only if 

the a t t o r n e y  general has proven, by a p r e p onderance of the evidence, the 

f o l l o w i n g  facts:

(1) that it is more probable than not that the person who is 

the s u b j e c t  of the investigation has engaged in, is engaging in, or is 

about to engage in, a deceptive trade practice under AS 45.50.471; and

(2 ) t h a t  the d e c e p t i v e  t r a d e  p r a c t i c e  is p a r t  of a c o m m o n  

s c h e m e  o r  m o d e  o f  o p e r a t i o n  a n d  is n o t  an i s o l a t e d  or u n c o m m o n  event.

(c) If t h e  s u perior c o u r t  e n t e r s  an o rder f i n d i n g  p r o b a b l e  c a u s e  

as s p e c i f i e d  in (b) of thi s  s e c t i on ,  the a t t o r n e y  g e n e r a l  m a y  t h e n

(1) r e q u e s t  the p e r s o n  to file a s t a t e m e n t  or r ep o r t  in 

w r i t i n g ,  un d e r  oath, on f o r m s  p r e s c r i b e d  by him, s e t t i n g  out all f a c t s  

and c i r c u m s t a n c e s  c o n c e r n i n g  the s a l e  or a d v e r t i s e m e n t  of the p r o p e r t y  

b y  t h e  p er s o n ,  a n d  other i n f o r m a t i o n  c o n s i d e r e d  n e c e s s a r y ;

(2 ) e x a m i n e  u n d e r  o a t h  a n y  p e r s o n  in c o n n e c t i o n  w i t h  the s a l e  

or a d v e r t i s e m e n t  of pro pe r t y ;

(3) e x a m i n e  p r o p e r t y  or s a m p l e  of t h e  p r o p e r t y ,  record, book, 

d o c u m e n t ,  a c c o u n t  or p a p e r  t h a t  he c o n s i d e r s  n e c e s s a r y ;

(4) make true copies of records, books, documents, accounts, 

or papers examined under (3) of this subsection that m ay be offered in 

evidence in pl a c e  of the originals in actions brought under AS 45.50.- 

471 - 45.50.561; and

(5) under an additional order of the superior court, impound 

samples of property that are material to his inves t i g a t i o n  and r e t u r n  

the sample until proceedings u n d e r t a k e n  under AS 45.50.471 - 45.50.561 

are completed.

(d) Service of an order or subpoena un d e r  this section shall be 

made in the same manner as a summons in a civil action in the superior
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c o u r t .

(e) T h e  i n v e s t i g a t i v e  order s p e c i f i e d  in (c) of this s e c t i o n  shall 

o n l y  be e f f e c t i v e  for a pe r i o d  of 60 days a f t er  w h i c h  the a t t o r n e y  

g e n e r a l  m a y  s e e k  a n  a d d i t i o n a l  6 0 - d a y  r e n e w a l  of h i s  p o w e r s  b y  r ei n s t i -  

t u t i n g  an a c t i o n  in s u p e r i o r  c o u r t  and d e m o n s t r a t i n g  b y  a p r e p o n d e r a n c e  

of e v i d e n c e  t h e  f ol l o w i n g :

(1 ) that the i n v e s t i g a t i v e  m a t e r i a l s  o b t a i n e d  so far d e m o n­

s t r a t e  that it is m o r e  p r o b a b l e  t h a n  not t h a t  the p e r s o n  ha s  e n g a g e d  in, 

is e n g a g i n g  in, or is a bout to e n ga g e  in, a d e c e p t i v e  t r a d e  p r a c t i c e  

u n d e r  AS 4 5 . 5 0 . 4 7 1 ;

(2 ) tha t  a f t e r  due an d  d i l i g e n t  e x e r c i s e  of hi s  p o w e r s  the 

a t t o r n e y  g e n e r a l  was u n a b l e  to o b t a i n  all n e c e s s a r y  i n f o r m a t i o n  and 

d o c u m e n t s  or o t h e r  m a t e r i a l s  p e r t i n e n t  to hi s  i n v e s t i g a t i o n ;  and

(3) the u s e  of an a d d i t i o n a l  60 days for the i n v e s t i g a t i o n  

w o u l d  s u b s t a n t i a l l y  i n c r e a s e  the a m o u n t  of i n f o r m a t i o n  to him.

(f) If the a t t o r n e y  g e n e r a l  fails to p r e v a i l  in an y  h e a r i n g  u n d e r  

t h i s  s e c t i o n ,  the c o u r t  shall a w a r d  the d e f e n d a n t  a n  a m o u n t  e qual to the 

a c t u a l  c o s t s  an d a t t o r n e y  fees i n c u r r e d  in h i s d e f ense.


