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In tro d u c e d : 4/2/81 
R e fe r r e d :  J u d ic ia r y

IN  THE HOUSE BY HURLBERT
HOUSE B IL L  NO. 458 

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE -  FIRST SESSION 

A B IL L
For an  A c t  e n t i t l e d :  "An A c t  a u th o r iz in g  c a p i t a l  pun ishm en t, c l a s s i f y i n g

murder in  th e  f i r s t  degree a s  a  c a p i t a l  f e l o n y ,  and 
e s t a b l i s h in g  s e n te n c in g  p ro ced u res  fo r  c a p i t a l  f e l o n ­
i e s ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t io n  1 . AS 1 1 .4 1 .1 0 0 (b )  i s  amended to  r e ad :

(b ) Murder in  th e  f i r s t  d eg ree  i s  a c a p i t a l  [AN UN CLASSIF IED ] 
f e lo n y  and i s  p u n ish ab le  as p ro v id ed  in  AS 1 2 .5 5 .1 2 5 (a )  [AS 1 2 .5 5 ] .

* S e c .  2 . AS 1 2 .5 5 .1 2 5 (a )  i s  amended to  read :
(a )  A d e fen d an t c o n v ic te d  o f  a c a p i t a l  f e l o n y  [MURDER IN  THE 

F IR ST  DEGREE] s h a l l  be sen ten ced  to  a d e f i n i t e  term  o f  im prisonm ent o f  
a t  l e a s t  20 y e a r s  bu t n o t more th an  99 years  o r  s h a l l  be s en ten ced  to  
d e a th .

* S e c .  3 . AS 12 .55  i s  amended by adding a new s e c t io n  to  r e a d :
S e c . 1 2 .5 5 .1 1 5 . REVIEW OF JUDGMENT AND SENTENCE OF DEATH. (a )  A

judgm ent o f  c o n v ic t io n  o f  a c a p i t a l  fe lo n y  f o r  w hich a s e n te n c e  o f  
d e a th  i s  im posed i s  s u b je c t  to  a u to m a tic  re v iew  by th e  supreme c o u r t
w ith in  60 days a f t e r  im p o s it io n  o f  th e  s e n te n c e . T h is  tim e l im i t  may be
ex ten d ed  by th e  supreme c o u r t .  A rev iew  under t h i s  s e c t io n  h as  p r io r ­
i t y  ove r  a l l  o th e r  c a s e s  and th e  c a s e  s h a l l  be h e a rd  in  a cco rd an ce  w ith  
r u l e s  adop ted  by th e  supreme c o u r t .  On r e v ie w , th e  co u r t s h a l l  d e t e r ­
m ine i f

(1 )  th e  se n ten ce  was im posed under th e  in f lu e n c e  o f  p a s s io n , 
p r e ju d ic e ,  o r  o th e r  a r b i t r a r y  f a c t o r :
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(2 )  th e  ev id en ce  su p p o rts  the f in d in g  o f  an ag g ra v a tin g  
f a c t o r  under AS 1 2 .5 5 .1 8 0 ; and

(3 )  th e  sen ten ce  i s  e x c e s s iv e  or d is p r o p o r t io n a te  to  the 
p e n a l ty  imposed in  s im i la r  c a s e s ,  c o n s id e r in g  both th e  crim e and the 
d e fe n d an t .

(b ) I f  th e  supreme co u rt upholds a judgment o f  c o n v ic t io n  and 
s e n ten ce  o f  d e a th , th e  co u r t s h a l l  s p e c i fy  th e  tim e, p la c e ,  and manner 
o f  e x e c u t io n .

* S e c .  4 . As 12 .55  i s  amended by add ing  new s e c t io n s  to  r e a d :
S ec . 1 2 .5 5 .1 7 7 . SENTENCING PROCEDURE FOR CAPITAL FELONY. (a)

When, a f t e r  a  t r i a l  by ju r y ,  a d e fendan t i s  co n v ic ted  o f  a c a p i t a l  
f e l o n y ,  th e  c o u r t  s h a l l  conduct a s e p a ra te  sen ten c in g  p ro ceed in g  b e fo re  
th e  t r i a l  ju r y  as soon as p r a c t i c a b le .  I f  a ju ry  t r i a l  has been w aived , 
o r  i f  th e  d e fen d an t p led  g u i l t y ,  th e  sen ten c in g  p ro ceed in g  s h a l l  be 
h e ld  b e fo r e  a ju r y  im paneled f o r  th e  purpose .

(b) In  th e  sen ten c in g  p ro ceed in g  ev id en ce  may be p re sen ted  as to  
any  a g g ra v a tin g  or m it ig a t in g  f a c t o r  which the  co u r t c o n s id e r s  to  have 
p r o b a t iv e  v a lu e  r e g a rd le s s  o f  th e  a d m is s ib i l i t y  o f  th e  e v id en ce  under 
th e  e x c lu s io n a ry  r u le s  o f  e v id e n c e , p rov ided  the d e fen d an t has an 
o p p o r tu n ity  to  reb u t h ea rsa y  s ta te m e n ts .  The s t a t e  and th e  de fendan t 
o r  h i s  co u n se l s h a l l  be p e rm itte d  to  p re se n t o ra l argum ent. Th is 
s u b s e c t io n  does n o t a u th o r iz e  th e  in tr o d u c t io n  o f  e v id en ce  secu red  in  
v i o l a t i o n  o f  th e  C o n s t i t u t io n  o f  the S ta te  o f  A la sk a  o r  th e  C o n s t i t u ­
t i o n  o f  th e  U n ite d  S t a t e s .

S e c . 1 2 .5 5 .1 7 8 . ADVISORY SENTENCE FOR CAPITAL FELONY. A f t e r  
h e a r in g  th e  e v id en c e , th e  ju r y  s h a l l  d e l ib e r a te  and g iv e  an ad v iso ry  
sen ten ce  to  th e  c o u r t .  The a d v is o ry  sen ten ce  s h a l l  in c lu d e  a f in d in g  
a s  to  w hether

(1 ) a g g ra v a tin g  f a c t o r s  e x i s t  to  j u s t i f y  th e  d ea th  s en ten ce ;
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( 2 )  m i t ig a t in g  f a c t o r s  e x i s t  which ou tw eigh  th e  a g g r a v a t in g
f a c t o r s ;

( 3 )  th e  d e fe n d an t shou ld  be s en ten ced  to  a term  o f  im p r iso n ­
ment o r to  d e a th .

S e c . 1 2 .5 5 .1 7 9 .  SENTENCE FOR CAP ITAL FELONY. (a )  The c o u r t ,  
a f t e r  c o n s id e r in g  th e  e v id e n c e  and th e  a d v is o r y  s en ten ce  s h a l l  e n te r  a 
s e n te n c e  o f  d e a th  o r a term  o f  im prisonm ent in  a cco rd an ce  w ith  AS 1 2 . -  
5 5 .1 2 5 ( a ) .  I f  th e  c o u r t  im poses a s e n ten c e  o f  d e a th , i t  s h a l l  make 
w r i t t e n  f in d in g s  o f

(1 )  a g g ra v a t in g  f a c t o r s  w hich e x i s t  t o  j u s t i f y  th e  s e n te n c e ;
and

(2 )  m i t ig a t in g  f a c t o r s  c o n s id e re d  by th e  c o u r t .
(b ) A judgm ent o f  c o n v ic t io n  f o r  which a  se n ten ce  o f  d e a th  i s  

im posed i s  s u b je c t  to  a u to m a t ic  r e v ie w  under AS 1 2 .5 5 .1 1 5 .
S ec . 1 2 .5 5 .1 8 0 . AGGRAVATING FACTORS. The d eath  s e n te n c e  may n o t 

be Imposed u n le s s  a t  l e a s t  one o f  th e  fo l lo w in g  a g g r a v a t in g  f a c t o r s  i s  
found to  e x i s t  and i s  n o t ou tw eighed  by m i t ig a t in g  f a c t o r s :

( 1 )  th e  d e fe n d a n t '8 con du ct d u r in g  th e  com m ission  o f  th e  
o f fe n s e  m a n ife s te d  d e l i b e r a t e  c r u e l t y  to  an o th e r  p e rso n  in  t h a t  i t  
in v o lv e d  t o r t u r e  or an a g g ra v a te d  b a t t e r y ;

(2 )  th e  d e fe n d a n t ' s  con du ct c r e a t e d  a r i s k  o f  im m inent 
p h y s ic a l  i n ju r y  to  th r e e  o r  more p e r s o n s , o th e r  th an  a c c o m p l ic e s ;

(3 )  th e  d e fe n d a n t has a p r io r  c o n v ic t io n  f o r  a  f e lo n y  t h a t  
in v o lv e d  th e  u se  o f  v io l e n c e  to  a p e rso n ;

(4 )  th e  d e fe n d a n t com m itted  th e  o f fe n s e  p u r su a n t  t o  an 
agreem ent t h a t  he e i t h e r  pay o r be p a id  f o r  th e  com m ission  o f  th e  
o f f e n s e ,  o r  f o r  o th e r  p e c u n ia ry  g a in ;

(5 )  th e  d e fe n d a n t  was on r e l e a s e  f o r  a n o th e r  f e l o n y  ch a rg e  
or c o n v ic t io n  h av in g  a s s a u l t  as a  n e c e s s a r y  e lem en t;
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(6 )  th e  d e fe n d a n t  k n ow in g ly  d i r e c t e d  th e  con du ct c o n s t i t u t i n g  
th e  o f f e n s e  a t  an a c t i v e  o f f i c e r  o f  th e  c o u r t  o r  a t  an  a c t i v e  o r  fo rm er 
j u d i c i a l  o f f i c e r ,  p r o s e c u t in g  a t t o r n e y ,  law  e n fo rc em e n t o f f i c e r ,  c o r r e c ­
t i o n a l  em p loyee , o r  f i r e m a n  d u r in g  o r  b e cau se  o f  th e  e x e r c i s e  o f  h i s  
o f f i c i a l  d u t i e s ;

(7 )  th e  d e fe n d a n t  was a  member o f  an o rg a n iz e d  g roup  o f  f i v e  
or more p e r s o n s , and th e  o f f e n s e  was com m itted  to  fu r t h e r  th e  c r im in a l  
o b j e c t i v e s  o f  th e  g ro u p .

S e c .  1 2 .5 5 .1 8 1 . M IT IGAT IN G  FACTORS. The d e a th  s e n te n c e  may n o t 
be im posed i f  m i t i g a t in g  f a c t o r s  a re  found  to  ou tw eigh  a g g r a v a t in g  
f a c t o r s .  A l l  m i t i g a t in g  f a c t o r s  s h a l l  be c o n s id e r e d  in c lu d in g  th e  
fo l lo w in g :

(1 )  th e  d e fe n d a n t  com m itted th e  o f f e n s e  under some d eg re e  o f  
d u r e s s ,  c o e r c io n ,  t h r e a t ,  o r  com pu lsion  i n s u f f i c i e n t  to  c o n s t i t u t e  a 
d e fe n s e ,  b u t w hich s i g n i f i c a n t l y  a f f e c t e d  h i s  co n d u c t;

(2 ) th e  co n d u c t o f  a y o u th fu l  d e fe n d a n t  was s u b s t a n t i a l l y  
in f lu e n c e d  by a n o th e r  p e rso n  more m ature th an  th e  d e fe n d a n t ;

(3 ) th e  d e fe n d a n t  a c te d  w ith  s e r io u s  p r o v o c a t io n  from  th e
v i c t im ;

(4 ) th e  d e fe n d a n t  a s s i s t e d  a u t h o r i t i e s  t o  d e t e c t  o r  app rehend  
o th e r  p e rso n s  who com m itted  th e  o f fe n s e  w ith  h im .

* S e c .  5 .  AS 2 2 .0 7 .0 2 0 ( a ) ( 1 )  i s  amended to  r e a d :
(1 ) c r im in a l  p r o s e c u t io n  , e x c e p t  p r o s e c u t io n  f o r  a  c a p i t a l  

f e l o n y  f o r  w hich a  d e a th  s e n te n c e  i s  im posed ;
* S e c .  6 . AS 2 2 .0 7 .0 2 0 (b )  i s  amended to  r e a d :

(b ) E x cep t f o r  a p p e a ls  o f  a  d e a th  s e n t e n c e ,  th e  [THE] c o p r t  o f  
a p p e a ls  h as  j u r i s d i c t i o n  t o  h e a r  a p p e a ls  o f  s e n te n c e s  o f  im p rison m en t 
im posed  by th e  s u p e r io r  c o u r t  on th e  g rounds t h a t  th e  s e n te n c e  i s  
e x c e s s iv e  o r  to o  l e n i e n t  an d , in  th e  e x e r c i s e  o f  t h i s  j u r i s d i c t i o n ,  may
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m o d ify  th e  s e n te n c e  a s  p ro v id ed  by law and th e  s t a t e  c o n s t i t u t io n .
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