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In tro d u ced : 4/10/81 
R e fe r r e d : J u d ic ia r y

IN  THE HOUSE BY MEEKINS
SPONSOR SUBSTITUTE FOR HOUSE B IL L  NO. 438 
IN  THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE -  FIRST SESSION 
A B IL L

For an  A c t e n t i t l e d :  "An A c t r e l a t in g  to  th e  a d m in is t r a t io n  o f  ch em ica l
b lo o d  t e s t s  to  p erson s a r r e s t e d  fo r  c e r t a in  o f f e n s e s  
in v o lv in g  motor v e h ic le s ."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t io n  1. AS 0 9 .6 5 .0 9 5 (a )  i s  amended to  r e a d :

(a )  No c i v i l  o r  c r im in a l a c t io n  a r i s in g  ou t o f  b a t t e r y  may be
brought a g a in s t  a  h e a l th  ca re  p ro v id e r  fo r  th e  a c t  o f  ta k in g  a b lo o d  
sam ple i f  th e  sam ple i s  taken

(1 ) a t  th e  req u e s t o f  a p o l ic e  o f f i c e r  under th e  c ircu m ­
s ta n c e s  s p e c i f i e d  in  AS 2 8 .3 5 .0 3 2 (a )  o r  2 8 .3 5 .0 3 5  when a chem ical t e s t  
o f  h i s  b lood  may be ad m in is te red  w ith ou t a p e rso n 's  con sen t or when th e  
a r r e s t in g  o f f i c e r  h as  a se a rch  w arran t or c o u r t  o rd er a u th o r iz in g  th e  
ta k in g  o f  th e  b lo o d  sam ple; and

(2) w ith o u t th e  u se  o f  e x c e s s iv e  o r u n reason ab le  f o r c e .
* S ec . 2. AS 2 8 .3 5 .0 3 2 (a )  i s  amended to  r e ad :

(a )  I f  a p e rso n  under a r r e s t  r e fu s e s  th e  r eq u e s t o f  a law e n fo r c e ­
ment o f f i c e r  to  subm it to  a chem ical t e s t  o f  h i s  b re a th  as p ro v id ed  in  
AS 2 8 .3 5 .0 3 1 , a f t e r  b e ing  ad v ised  by the  o f f i c e r  th a t  h i s  r e fu s a l  w i l l  
r e s u l t  in  the  su sp en s io n , d e n ia l  or r e v o c a t io n  o f  h i s  l ic e n s e  and t h a t  
th e  r e fu s a l  may be used a g a in s t  him in  a c i v i l  or c r im in a l a c t i o n  o r  
p roceed in g  a r i s in g  ou t o f  an a c t  a l le g e d  to  h ave  been com m itted b y  him 
w h ile  o p e ra tin g  o r  d r iv in g  a v e h ic le  under th e  in f lu e n c e  o f  i n t o x i c a t ­
ing  l iq u o r ,  a ch em ica l t e s t  may [SHALL] n o t be g iv en  excep t under ( f )  
o f  t h i s  s e c t io n .
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* S e c . 3 . AS 2 8 .3 5 .0 3 2 (b )  i s  amended to  read :
(b ) Upon r e c e ip t  o f  a sworn r e p o r t  o f  a law  en forcem en t o f f i c e r  

t h a t  a  p erson  h as  r e fu s e d  to  subm it to  a chem ical b r e a th  t e s t  a u th o r iz ed  
under AS 2 8 .3 5 .0 3 1 , c o n ta in in g  a s ta tem en t o f  th e  c ircu m stan ces  s u r ­
round ing  th e  a r r e s t  and th e  grounds upon which h is  b e l i e f  was b ased  
th a t  th e  p erson  was o p e ra t in g  or d r iv in g  a motor v e h i c l e  in  v i o l a t i o n  
o f  AS 2 8 .3 5 .0 3 0 , th e  Departm ent o f  P u b lic  S a f e t y , r e g a r d le s s  o f w hether 
a ch em ica l t e s t  o f  b lo od  has been su b seq u en tly  a d m in is te red  to  th e  
p e rso n , s h a l l  n o t i f y  th e  person  th a t  h is  l i c e n s e  o r n on re s id en t p r i v i ­
le g e  to  d r iv e  o r o p e ra te  a motor v e h ic le  in  th e  s t a t e  i s  revoked o r  
su spended , o r th a t  no o r ig in a l  l i c e n s e  or perm it w i l l  be issu ed  f o r  
th r e e  months. In  th e  same n o t ic e  th e  departm ent s h a l l  in fo rm  the p erson  
t h a t  he may i n i t i a t e  a p roceed in g  in  th e  d i s t r i c t  c o u r t  to  r e s c in d  the 
d ep artm en t's  a c t io n .  The cou rt p ro ceed in g  s h a l l  be w ith ou t ju r y  and 
s h a l l  be l im it e d  to  th e  is s u e s  o f  whether

(1 ) th e  a r r e s t in g  o f f i c e r  had r e a so n a b le  grounds to  b e l i e v e  
th e  a r r e s t e d  p erson  had been o p e ra t in g  or d r iv in g  a m otor v e h ic le  in  
th e  s t a t e  w h ile  under th e  in flu e n c e  o f  in t o x ic a t in g  l iq u o r ;

(2 )  th e  a r r e s t e d  person  r e fu s e d  to  subm it t o  the b r e a th  t e s t  
upon req u e s t o f  th e  o f f i c e r  a f t e r  b e ing  ad v ised  th a t  h i s  r e fu s a l  would 
r e s u l t  in  th e  su sp en s io n , r e v o c a t io n ,  or d en ia l o f  h i s  l ic e n s e ;  and

(3 ) th e  a ccu sed  d e fen dan t was in form ed  f a i r l y  o f th e  n a tu re  
o f  th e  t e s t s ,  th e  a c cu ra cy  o f  th e  m ethods, m ach ines, equipment in v o lv e d , 
th e  e x p e r t i s e  o f  th e  p erson  a d m in is te r in g  th e  t e s t s ,  o r  op e ra to r  o f  th e  
m ach ines, and th e  accu sed  g iv en  such  o th e r  r e a s o n a b le  in fo rm a tio n  as 
may be. r eq u e s te d  by h im .

* S e c .  4 . AS 2 8 .3 5 .0 3 2 (d )  i s  amended to  re ad :
(d) I f  th e  p e rson  who r e fu s e s  to  subm it to  th e  chem ical t e s t  o f  

h i s  b re a th  a u th o r iz e d  by AS 2 8 .3 5 .0 3 1 , w ith in  two y e a r s  p rev iou s  to  h is
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a r r e s t ,  h a s  b een  c o n v ic te d  in  t h i s  o r any  o th e r  s t a t e  o f  o p e r a t in g  o r 
d r iv in g  a  m otor v e h ic l e  w h ile  i n t o x i c a t e d ,  th e  p e r io d  o f  s u s p e n s io n  fo r  
h i s  l i c e n s e ,  n o n r e s id e n t  p r i v i l e g e  to  d r iv e ,  o r  d e n ia l  o f  o r i g i n a l  
l i c e n s e  s h a l l  be one y e a r .  '

* S e c . 5 . AS 2 8 .3 5 .0 3 2  i s  amended by a d d in g  a  new s u b s e c t io n  t o  r e a d :
( f )  I f  a p e rso n  i s  a r r e s t e d  f o r  a  crim e a l l e g e d  to  h a v e  been  

com m itted  b y  him  w h ile  o p e r a t in g  o r  d r iv in g  a v e h ic le  under t h e  i n f l u ­
ence  o f  i n t o x i c a t i n g  l iq u o r  and th e  cr im e  i s  a h om ic id e  under AS 1 1 .4 1 . -  
1 2 0 ( a ) ( 1 )  o r  1 1 .4 1 .1 3 0  or an  a s s a u l t  u n der AS 1 1 .4 1 .2 1 0 ( a ) ( 3 )  o r  1 1 .4 1 . -  
2 3 0 ( a ) ( 1 )  o r  ( 2 ) ,  a ch em ica l t e s t  o f  h i s  b lood  may be a d m in is t e r e d  
w ith o u t h i s  c o n s e n t  i f  th e  ta k in g  o f  th e  b lood  sam ple o c cu r s  a f t e r  or 
s u b s t a n t i a l l y  co n tem p o ran eou s ly  w ith  h i s  a r r e s t  and in  a m anner w hich 
does n o t v i o l a t e  th e  c o n s t i t u t i o n a l  r i g h t s  o f  th e  a ccu sed .

* S e c . 6 . AS 2 8 .3 5 .0 3 3 (d )  i s  amended to  r e a d :
(d ) To be c o n s id e r e d  v a l i d  under th e  p r o v is io n s  o f  t h i s  s e c t i o n  

th e  ch em ica l a n a l y s i s  o f  th e  p e rso n 's  b r e a th  or b lo od  s h a l l  h a v e  been 
p erfo rm ed  a c c o rd in g  to  m ethods approved  by the  Departm en t o f  H e a l th  and 
S o c ia l  S e r v i c e s .  The D epartm en t o f  H e a l th  and S o c ia l  S e r v i c e s  i s  
a u th o r iz e d  t o  app rove  s a t i s f a c t o r y  te c h n iq u e s ,  m ethods, and s ta n d a rd s  
o f  t r a in in g  n e c e s s a r y  to  a s c e r t a i n  th e  q u a l i f i c a t i o n s  o f  i n d i v i d u a l s  to  
conduct th e  a n a l y s i s .  I f  i t  i s  e s t a b l i s h e d  a t  t r i a l  t h a t  a  ch em ica l 
a n a l y s i s  o f  b r e a th  or b lo o d  was p erfo rm ed  a c c o rd in g  to  ap p ro v ed  m ethods 
by a p e r so n  t r a in e d  a c c o rd in g  to  te c h n iq u e s ,  m ethods and s ta n d a r d s  o f  
t r a in in g  ap p roved  by th e  Departm en t o f  H e a lth  and S o c ia l  S e r v i c e s ,  
th e r e  i s  a  p resu m p tion  t h a t  th e  t e s t  r e s u l t s  a r e  v a l id  and  fu r t h e r  
fo u n d a t io n  f o r  in t r o d u c t io n  o f  th e  e v id e n c e  i s  u n n e c e s s a r y .

* S e c . 7 . AS 2 8 .3 5  i s  amended by ad d in g  a new s e c t io n  t o  r e a d :
S e c .  2 8 .3 5 .0 3 5 .  PERSONS INCAPABLE OF REFUSING OR TAKING TESTS. A 

p e rso n  who i s  u n co n sc io u s  o r  o th e rw is e  in  a c o n d i t io n  r e n d e r in g  him
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in c a p a b le  o f  r e fu s in g  a ch em ic a l t e s t  o f  b r e a th  i s  c o n s id e re d  n o t to  
have w ithdraw n  th e  co n sen t fu rn is h e d  u n der AS 2 8 .3 5 .0 3 1  i f  l a w fu l l y  
a r r e is te d  f o r  an o f f e n s e  a r i s i n g  ou t o f  a c t s  a l l e g e d  t o  have been  com­
m itte d  w h ile  th e  p e rso n  was o p e r a t in g  th e  v e h ic le  under th e  in f lu e n c e  
o f  i n t o x i c a t i n g  l i q u o r ,  and a  ch em ica l t e s t  o f  th e  b r e a th  may be adm in­
i s t e r e d .  A p e rso n  who i s  in  a  c o n d i t io n  ren d e r in g  him in c a p a b le  o f  
b e in g  a d m in is te r e d  a  ch em ica l t e s t  o f  h i s  b r e a th  may be a d m in is te r e d  a 
ch em ic a l t e s t  o f  h i s  b lood  w ith o u t h i s  c o n sen t i f  l a w fu l l y  a r r e s t e d  f o r  
an o f f e n s e  a r i s i n g  ou t o f  a c t s  a l l e g e d  t o  have been  com m itted  w h ile  th e  
p e rso n  was o p e r a t in g  a v e h i c l e  under th e  in f lu e n c e  o f  i n t o x i c a t in g  
l iq u o r .

* S e c . 8 . AS 2 8 .3 5 .2 6 0 (a )  i s  amended by  add ing  a new p a rag rap h  to  r e a d : 
(19 ) " chem ica l t e s t"  means a  t e s t  a d m in is te r e d  to  d e te rm in e  

th e  am ount o f  a lc o h o l  in  a p e r s o n ' s  b lo o d .
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