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Introduced: 2/23/81
Referred: Health,Education &
Social Services and Judiciary

IN  THE HOUSE BY ROGERS AND GARDINER
HOUSE B I L L  NO. 210 

IN  THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE -  F IRST SESSION  

A B IL L
For an A c t  e n t i t l e d :  "An A c t r e l a t i n g  to  c h i ld  c u s to d y ."
BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1. L E G IS L A T IV E  INTENT. (a ) The l e g i s l a t u r e  f i n d s  th a t  i t  i s  
g e n e r a l ly  d e s ir a b le  t o  a s s u r e  a m inor c h i ld  f r e q u e n t  and c o n t in u in g  c o n ta c t 
w ith  b o th  p a ren ts  a f t e r  th e  p a re n ts  have s e p a r a te d  or d i s s o lv e d  t h e i r  mar­
r ia g e  and th a t  i t  i s  in  th e  p u b lic  i n t e r e s t  t o  encou rage  p a r e n ts  to  share  
the r ig h t s  and r e s p o n s i b i l i t i e s  o f  c h i ld  r e a r in g .  W h ile  a c t u a l  p h y s ic a l  
cu s to d y  may not be p r a c t i c a l  or a p p ro p r ia te  in  a l l  c a s e s ,  i t  i s  th e  in te n t  
o f  th e  l e g i s l a t u r e  t h a t  bo th  p a r e n ts  have th e  o p p o r tu n ity  t o  g u id e  and 
n u r tu re  t h e i r  c h i ld  and  to  meet th e  needs o f  th e  c h i ld  on an eq u a l fo o t in g  
beyond th e  c o n s id e r a t io n s  o f  su p p o rt o r  a c tu a l  c u s to d y .

(b ) The l e g i s l a t u r e  a ls o  f in d s  th a t  i t  i s  in  th e  b e s t  i n t e r e s t s  o f  a 
c h i ld  t o  encourage p a r e n t s  to  im plem ent t h e i r  own c h i ld  c a r e  agreem ents 
o u ts id e  o f  th e  c o u r t  s e t t i n g .

* S e c .  2 . AS 0 9 .5 5 .2 0 5  i s  r e p e a le d  and r e e n a c te d  to  r e a d :
S ec . 0 9 .5 5 .2 0 5 .  JUDGMENTS FOR CUSTODY. (a )  In  an a c t io n  fo r  

d iv o r c e  or f o r  l e g a l  s e p a r a t io n  the  c o u r t  may, i f  i t  h a s  j u r i s d i c t i o n  
under AS 2 5 .3 0 .0 2 0  and i s  an a p p ro p r ia te  forum  under AS 2 5 .3 0 .0 5 0  and 
2 5 .3 0 .0 6 0 , d u r in g  th e  pendency o f  the  a c t i o n ,  a t  th e  f i n a l  h e a r in g , and 
a t  any tim e t h e r e a f t e r  du rin g  th e  m in o r ity  o f  a c h i ld  o f  th e  m arr iag e , 
make an o rd e r  f o r  th e  cu s to d y  o f  or v i s i t a t i o n  w ith  th e  m inor c h i ld  
w hich may seem n e c e s s a r y  o r p ro p e r  and may a t  any tim e  m o d ify  or v a c a te  
th e  o rd e r .

(b) An ap p o in tm en t o f  a  g uard ian  ad l i t e m  f o r  a c h i ld  s h a l l  be
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-22.

made under AS 0 9 .6 5 .1 3 0 .
(c )  The co u r t s h a l l  determ ine cu s to d y  in  accordance w ith  the b e s t  

i n t e r e s t s  o f  th e  c h i ld  under AS 2 5 .2 0 .0 6 0  -  25 .20 .180 . In  de term in ing  
th e  b e s t  i n t e r e s t s  o f  th e  c h i ld  th e  c o u r t  sh a l l  a l s o  con sider

(1 ) the  p h y s ic a l ,  em o tio n a l, m e n ta l, r e l i g i o u s ,  and s o c i a l  
needs o f  th e  c h i ld ;

(2 ) th e  c a p a b i l i t y  and d e s ir e  o f  each p a ren t to  meet th e s e
n eed s ;

(3 ) th e  c h i ld ' s  p r e fe re n c e  i f  th e  ch ild  i s  o f  s u f f i c i e n t  age 
and c a p a c i t y  to  form  a p r e fe r e n c e ;

(4 ) th e  lo v e  and a f f e c t i o n  e x i s t i n g  between th e  ch ild  and 
each  p a r e n t ;

(5 )  th e  le n g th  o f tim e th e  c h i ld  has liv ed  in  a s ta b le ,  s a t ­
i s f a c t o r y  environm ent and the d e s i r a b i l i t y  o f  m a in ta in in g  c o n t in u i ty ;

(6 ) th e  d e s i r a b i l i t y  o f  o f f e r i n g  the  ch ild  a  v a r ie t y  o f  l i f e  
e x p e r ie n c e s ;

(7 )  th e  d e s i r e  and a b i l i t y  o f  each  parent t o  a llow  an open 
and lo v in g  r e l a t io n s h ip  between the  c h i l d  and h is  o th e r  p a ren t.

(d ) In  making an award o f  cu s to d y  under AS 2 5 .2 0 .0 6 0  -  2 5 .2 0 .1 8 0  
and t h i s  s e c t io n ,  th e  co u rt may not c o n s id e r  the co n d u c t, m a r i ta l  
s t a t u s ,  incom e, s o c i a l  o r c u l tu r a l  env ironm en t, or l i f e  s t y le  o f  e i t h e r  
p a ren t u n le s s  i t  i s  shown th a t  th e  f a c t o r  has caused  o r  may cau se  
em otion a l o r  p h y s ic a l  in ju r y  to  th e  c h i ld .

* S e c . 3. AS 25 .2 0 .0 6 0  i s  amended to  r e a d :
S e c . 2 5 .2 0 .0 6 0 . CUSTODY OF THE CH IL D . I f  th ere  i s  a  d isp u te  o v e r  

c h i ld  c u s to d y , e i t h e r  p a ren t may p e t i t i o n  th e  su p er io r  c o u r t  fo r  r e s o l u ­
t i o n  o f  th e  m a tte r  under AS 25 .2 0 .0 6 0  -  25 .20 .180  [TH IS  SECTION UNLESS 
AN ACTION BETWEEN THE PARENTS IS  PENDING UNDER AS 0 9 .5 5 ] .  The c o u r t  
s h a l l  award cu sto d y  on th e  b a s is  o f  th e  b e s t  in t e r e s t s  o f  the c h i l d .

- 2 -  HB 210



In  d e te rm in in g  th e  b e s t  i n t e r e s t s  o f  th e  c h i ld ,  th e  c o u r t  s h a l l  c o n s id e r  
a l l  r e le v a n t  f a c t o r s  in c lu d in g  th o se  f a c t o r s  enum era ted  i n  AS 0 9 .5 5 . -  
2 0 5 (c )  [AS 0 9 .5 5 .2 0 5 ] .  N e i th e r  p a r e n t ,  r e g a r d le s s  o f  th e  q u e s t io n  o f  
th e  c h i ld ' s  l e g i t im a c y ,  i s  e n t i t l e d  t o  p r e fe r e n c e  in  th e  aw ard ing  o f  
cu s to d y .

* S e c .  4 . AS 2 5 .2 0  i s  amended by add ing  new s e c t io n s  to  r e a d :  •

Sec . 2 5 .2 0 .0 7 0 .  SHARED CUSTODY. When a q u e s t io n  in v o lv in g  th e  
cu s to d y  o f  a  c h i l d  i s  b e fo r e  a c o u r t  o f  the s t a t e ,  th e r e  i s  a r e b u t ­
t a b l e  p resu m p tion  th a t  sh a red  cu s to d y  i s  in  th e  b e s t  i n t e r e s t  o f  th e  

c h i ld .
S ec . 2 5 .2 0 .0 8 0 . MEDIATION. The co u rt c o n s id e r in g  a r eq u e s t  fo r  

cu s tod y  o f  a  c h i ld  may r e q u e s t  th e  p a r t i e s  to  p a r t i c i p a t e  in  p r e - t r i a l  
m ed ia tio n  o f  th e  m a tte rs  b e fo r e  th e  c o u r t .

S ec . 2 5 .2 0 .0 9 0 .  AWARD OF CUSTODY. (a ) The c o u r t  may award

shared  cu s to d y
(1 )  on a p p l i c a t io n  o f  one o r  both  p a r e n t s ;
(2 )  when the  p a re n ts  h ave  agreed to  an  award o f  shared

cu s to d y ; and
(3 )  on an agreem ent f o r  shared  c u s to d y  in  open  c o u r t .

(b) I f  th e  co u rt d e c l in e s  t o  e n te r  an aw ard o f  sh a red  cu s to d y ,
th e  co u r t s h a l l  e n te r  on th e  re co rd  i t s  r e a so n  f o r  d en y in g  the  award.

(c )  An award o f  th e  cu s to d y  o f  a minor c h i l d  may be m o d ified  to
an award o f  sh a red  cu s to d y  under AS 2 5 .2 0 .0 6 0  -  2 5 .2 0 .1 8 0 .

(d) The c o u r t  may r e q u ir e  th e  p a ren ts  t o  subm it t o  th e  co u r t a 
p rop o sa l f o r  award o f  sh a red  cu s to d y .

S e c . 2 5 .2 0 .1 0 0 . M OD IF ICAT ION  OR TERMINATION OF CUSTODY. An award 
o f  cu s to d y  may be m o d ifie d  o r te rm in a te d  i f  th e  c o u r t  d e te rm in es  th a t  
th e  b e s t  i n t e r e s t s  o f th e  c h i ld  r e q u ir e  th e  m o d i f i c a t io n  o r  te rm in a tio n  
o f  the aw ard . I f  a p a re n t opposes th e  m o d i f ic a t io n  o r te rm in a t io n  o f
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th e  aw ard  o f  c u s to d y ,  th e  c o u r t  s h a l l  e n te r  on th e  r e c o rd  i t s  r e a so n
fo r  m o d ify in g  or te r m in a t in g  th e  aw ard .

S e c .  2 5 .2 0 .1 1 0 . PREFERENCE OF THE CH ILD . I f  th e  c h i l d  i s  o f
s u f f i c i e n t  age and c a p a c i t y  t o  fo rm  an i n t e l l i g e n t  p r e fe r e n c e  a s  to
c u s to d y ,  th e  c o u r t  s h a l l  g iv e  due w e ig h t to  th e  p r e fe r e n c e  o f  th e  
c h i l d .

S e c .  2 5 .2 0 .1 2 0 .  FACTORS FOR CONSIDERATION  BY COURT. In  an award 
o f  s h a r e d  cu s to d y  under AS 2 5 .2 0 .0 6 0  -  2 5 .2 0 .1 8 0 ,  th e  c o u r t  s h a l l  
c o n s id e r

(1 ) th e  n eed s o f th e  c h i l d ;
(2 ) th e  s t a b i l i t y  o f  th e  home env iron m en t l i k e l y  to  be 

o f f e r e d  by each p a r e n t ;
(3 ) th e  q u a l i t y  and th e  c o n t in u i t y  o f  th e  e d u c a t io n  o f  th e

c h i l d ;
(4 ) th e  ad van tag es  o f  m a in ta in in g  th e  c h i ld  in  th e  same 

com m unity as com pared w ith  th e  p o t e n t i a l  ad v an tag e s  o f  a new com m unity;
(5) th e  a d v an tag e s  o f  p r o v id in g  a v a r ie d  l i f e  e x p e r ie n c e  f o r

th e  c h i l d ;
(6) th e  o p tim a l tim e  f o r  th e  c h i ld  t o  spend  w ith  e a ch  p a re n t 

c o n s id e r in g
(A ) th e  a c tu a l  t im e  sp en t w ith  e ach  p a r e n t ;
(B )  th e  p r o x im ity  o f  each  p a re n t  t o  th e  o th e r  and to  

th e  schoo l in  w hich th e  c h i l d  i s  e n r o l le d ;
( C )  th e  f e a s i b i l i t y  o f  t r a v e l  be tw een  th e  p a r e n t s ;
(D ) s p e c ia l  n e e d s  un ique  to  th e  c h i ld  t h a t  may be 

b e t t e r  met by  one p a ren t th a n  th e  o th e r ;
(E )  which p a r e n t  i s  more l i k e l y  t o  en cou rag e  fr e q u e n t  

and  c o n t in u in g  c o n ta c t  w i th  th e  o th e r  p a r e n t ;
(7 ) th e  f in d in g s  and recom m endations o f  a  n e u t r a l  m e d ia to r
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w here m e d ia t io n  i s  recommended by th e  c o u r t  i
(8 )  o th e r  f a c t o r s  th e  c o u r t  c o n s id e r s  p e r t in e n t .

S e c .  2 5 .2 0 .1 3 0 . PREFERENCES ON AWARD. C u s to d y  should be awarded 
in  th e  fo l lo w in g  o rd e r  o f  p r e fe r e n c e  a c co rd in g  t o  th e  b e s t i n t e r e s t s  o f  
th e  c h i l d :

(1 )  t o  b o th  p a re n ts  in  sh ared  c u s to d y  under AS 25 .2 0 .0 6 0  -
2 5 .2 0 .1 8 0 ;

(2 ) to  th e  p a ren t de term ined  by th e  c o u r t  to  be more l i k e l y
to  a l lo w  th e  c h i ld  t o  have  fr e q u e n t and c o n t in u in g  c o n ta c t w ith  the
p a r e n t  n o t g ran ted  cu s to d y j

(3 ) t o  n e i t h e r  p a ren t bu t to  a p e r s o n  o r persons in  whose 
home th e  c h i ld  h as been l i v in g  in  a  wholesome and  s ta b le  env ironm ent;

(4 ) t o  a  p e rso n  determ ined  by th e  c o u r t  to  be b e s t  ab le  to  
p ro v id e  adequate  and p roper c a re  and gu id ance  f o r  the c h i ld .

S e c .  2 5 .2 0 .1 4 0 . TEMPORARY CUSTODY. U n le s s  i t  i s  shown to  be 
d e t r im e n ta l  to  th e  w e l fa r e  o f  th e  c h i ld ,  th e  c h i l d  s h a l l  h av e , to  th e  
g r e a t e s t  degree  p r a c t i c a l ,  equa l a c c e s s  to  b o th  p a re n ts  du rin g  th e  tim e 
t h a t  th e  co u r t c o n s id e r s  an award o f  c u s to d y  under AS 2 5 .2 0 .0 6 0  -  
2 5 .2 0 .1 8 0 .

S e c .  2 5 .2 0 .1 5 0 . AWARD OF CUSTODY TO NONPARENT. The c o u r t  may n o t 
award cu s to d y  to  a p e rson  who i s  n o t a p a re n t o f  th e  c h i ld  u n le s s  th e  
c o u r t  f in d s  th a t  an award o f  cu s to d y  to  a p a r e n t  would be d e tr im e n ta l 
t o  th e  b e s t  i n t e r e s t s  o f  th e  c h i ld .

S e c .  2 5 .2 0 .1 6 0 . PLEADINGS. An a l l e g a t i o n  th a t  th e  award o f  
c u s to d y  to  a  p a re n t would be d e tr im e n ta l  t o  t h e  b e s t  i n t e r e s t s  o f  th e  
c h i l d  may no t ap pear in  p le a d in g s  beyond a  g e n e r a l  a l l e g a t io n  to  th a t  
e f f e c t .

S e c .  2 5 .2 0 .1 7 0 . ACCESS TO RECORDS OF THE CH ILD . A p a re n t who i s  
n o t th e  p a ren t g ra n te d  cu s to d y  under AS 2 5 .2 0 .0 6 0  -  2 5 .2 0 .1 8 0  may have
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a c c e s s  to  th e  m e d ic a l, d e n t a l ,  s ch o o l, and o th e r  r e co rd s  o f  the  c h i ld  
n o tw ith s tan d in g  any o th er p r o v i s io n  o f  law .

-Sec. 2 5 .2 0 .1 8 0 . DEF IN IT IO N . In  AS 2 5 .2 0 .0 6 0  -  2 5 .2 0 .1 8 0 , " shared  
cu stody"  means an award o f  c u s to d y  o f  th e  c h i ld  to  b o th  p a ren ts  and 
in c lu d e s  an award o f  p h y s ic a l  cu s tod y  which a s su re s  th e  c h ild  o f  f r e ­
quen t and c o n tin u in g  c o n ta c t  w ith  each p a r e n t .
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