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O r i g i n a l  s p o n s or s :  B r o w n  a n d  R o g e r s O f f e r e d :  6 / 1 5 / 8 1
R e f e r r e d :  R u l e s

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

S E N A T E  CS FOR CS FOR H O U S E  B I L L  NO. 36 ( J u di ciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

T W E LFTH L EGISLATURE - FIRST SESSION 

A BILL

F o r  a n  A c t  e n t i t l e d :  " An  A c t  r e l a t i n g  to the p r i v i l e g e  n ot  to d i s c l o s e

i n f o r m a t i o n  or s o u r c e s  of i n f o r m a t i o n ;  a n d  p r o v i d i n g  

f or a n  e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 0 9 . 2 5 . 1 5 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 0 9 . 2 5 . 1 5 0 .  CLAIMING OF PRIVILEGE BY PUBLIC OFFICIAL OR R E­

PORTER. Except as provided in AS 0 9 . 2 5 . 1 6 0  - 0 9 . 2 5 . 2 2 0 ,

(1) a p u b l i c  o f f i c i a l  m a y  n o t  be  c o m p e l l e d  to d i s c l o s e  the 

s o u r c e  of i n f o r m a t i o n  o b t a i n e d  w h i l e  p e r f o r m i n g  d u t i e s  as a p u b l i c  

o f f i c i a l ;

(2) a r e p o r t e r  m a y  n o t  be c o m p e l l e d  to d i s c l o s e  the s o u r c e  

of i n f o r m a t i o n  o b t a i n e d  w h i l e  a c t i n g  as a r e p o r t e r  or to p r o d u c e  n o t e s  

p r e p a r e d  b y  h i m  w h i l e  a c t i n g  as a r e p o r t e r ;  an d

(3) a r e p o r t e r ,  as a w i t n e s s  at a t r i a l  or h e a r i n g ,  m a y  n ot  

b e  r e q u i r e d  to p r o d u c e  p h o t o g r a p h s ,  p h o t o g r a p h i c  n e g a t i v e s ,  a u d i o  or 

v i d e o  tapes, or an y  o t h e r  d o c u m e n t s  p r e p a r e d  or o b t a i n e d  b y  h i m  w h i l e  

a c t i n g  as a r e p o r t e r .

* Sec. 2. AS 0 9 . 2 5 . 1 6 0 ( a )  is a m e n d e d  to read:

(a) W h e n  a p u b l i c  o f f i c i a l  or r e p o r t e r  c l a i m s  a [THE] p r i v i l e g e  

set out in AS 0 9 . 2 5 . 1 5 0  in a c a u s e  b e i n g  h e a r d  b e f o r e  the s u p r e m e  c o u r t  

or a s u p e r i o r  c o u r t  of t his state, a p e r s o n  w h o  h a s  the r i g h t  to q u e s­

tio n  the p u b l i c  o f f i c i a l  or r e p o r t e r  [HIM] in t h a t  p r o c e e d i n g ,  or the 

c o u r t  on  its o w n  m o t i o n ,  m a y  c h a l l e n g e  t h e  c l a i m  of p r i v i l e g e .  T h e  

c ourt shall m a k e  or c a u s e  to be m a d e  w h a t e v e r  i n q u i r y  the c ou r t  t h in k s
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n e c e s s a r y  to a d e t e r m i n a t i o n  of the i s s u e . T h e  i n q u i r y  m a y  be m a d e  

i m m e d i a t e l y  [INSTANTER] b y  w a y  of q u e s t i o n s  p u t  to the w i t n e s s  c l a i m i n g  

the p r i v i l e g e  and a d e c i s i o n  t h e n  r e n d e r e d , or the c o u r t  m a y  r e q u i r e  

the p r e s e n c e  o f  o t h e r  w i t n e s s e s  or d o c u m e n t a r y  s h o w i n g  or m a y  o r d e r  a 

s p e c i a l  h e a r i n g  for the d e t e r m i n a t i o n  of the i s s u e  of p r i v i l e g e .

* S e c . 3. AS 0 9 . 2 5 . 1 6 0 (b) is a m e n d e d  to read;

( b ) T h e  c o u r t  m a y  d e n y  the pr i v i l e g e  g r a n t e d  in AS 0 9 . 2 5. 1 5 0 ( 1 )

an d  (2) an d  m a y  o r d e r  the p u b 1 ic o f f i c i a l  or the r e p o r t e r  to t e s t i f y , or 

m a y  o r d e r  a r e p o r t e r  to p r o d u c e  n o t e s  p r e p a r e d  b y  the r e p o r t e r , i m p o s i n g  

w h a t e v e r  limits u p o n  the t e s t i m o n y  an d  u p o n  the r i g h t  of c r o s s - e x a m i n a­

ti o n  of the w i t n e s s  as m a y  be in the p u b l i c  i n t e r e s t  or in the i n t e r e s t  

of a fair t r i a l  or a fair h e a r i n g , if it finds the w i t h h o l d i n g  o f  the 

t e s t i m o n y  w o u l d

[ (1) ] r e s u l t  in a m i s c a r r i a g e  of j u s t i c e  or the denial of a 

f air t rial or a f a i r  h e a r i n g  to t h o s e who c h a l l e n g e  the p r i v i l e g e  [; OR

(2) BE C O N T R A R Y  T O  T H E P U B L I C  I N T E R E S T ] . I

* Sec. 4. AS 0 9 . 2 5 . 1 6 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

. (c) Th e  c o u r t  m a y  d e n y  the p r i v i l e g e  g r a n t e d  b y  AS 0 9 . 2 5 . 1 5 0 ( 3 )

a n d  m a y  o r d e r  a r e p o r t e r  to p r o d u c e  p h o t o g r a p h s , p h o t o g r a p h i c  n e g a t i v e s , 

a u d i o  or v i d e o  t a p e s , or an y  o t h e r  d o c u m e n t s  p r e p a r e d  or o b t a i n e d  b y  

h i m  w h i l e  a c t i n g  as a r e p o r t e r , i m p o s i n g  w h a t e v e r  lim i t s  u p o n  the u s e  

of the i tems p r o d u c e d  a n d  u p o n  the r i g h t  of e x a m i n a t i o n  a n d cross- 

e x a m i n a t i o n  o f  the r e p o r t e r  as m a y  be in the p u b l i c  i n t e r e s t  or in the

i n t e r e s t  of a f a i r  trial or a fai r  h e a r i n g , if the c ourt finds that

(1) the items t h a t  it o r d e r s  the r e p o r t e r  to p r o d u c e  are

(A) d e s i g n e d  for u s e  or h a v e  b e e n  u s e d  in c o m m i t t i n g  a

c r i m e ; or

(B) th e  fr u i t s  of a c r i m e ? or

(2) w i t h h o l d i n g  of the items w o u l d
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(A) r e s u l t  in a m i s c a r r i a g e  o f  j u s t i c e  or th e  d e n i a l  of 

a fair t r i a l  or a fair h e a r i n g  to t h o s e  w h o  c h a l l e n g e  the p r i v i­

lege; or

(B) b e  c o n t r a r y  to the p u b l i c  i n t e r e s t .

Sec. 5. AS 0 9 . 2 5 . 1 7 0 ( b )  is a m e n d e d  to read:

(b) If, in a h e a r i n g ,  a p u b l i c  o f f i c i a l  or a r e p o r t e r  s h o u l d  r e­

fuse to d i v u l g e  the s o u r c e  o f  [HIS] i n f o r m a t i o n ,  or if a r e p o r t e r  

c a l l e d  as a w i t n e s s  in a h e a r i n g  s h o u l d  r e f u s e  to p r o d u c e  p h o t o g r a p h s ,  

p h o t o g r a p h i c  n e g a t i v e s ,  a u d i o  or v i d e o  tapes, n o t e s ,  or an y  o t h e r  d o c u­

m e n t s  p r e p a r e d  or o b t a i n e d  w h i l e  a c t i n g  as a r e p o r t e r ,  the a g e n c y ^  

[BODY,] p e r s o n , o f f i c i a l ,  or p a r t y  s e e k i n g  th e  i n f o r m a t i o n  m a y  a p p l y  to 

t he s u p e r i o r  c o u r t  fo r  an o r d e r  d i v e s t i n g  th e  o f f i c i a l  or r e p o r t e r  of 

the p r i v i l e g e .  W h e n  the i s s u e  is r a i s e d  b e f o r e  the s u p r e m e  or a 

s u p e r i o r  court, the a p p l i c a t i o n  m u s t  b e  m a d e  to t h a t  court.

* Sec. 6. AS 0 9 . 2 5 . 1 7 0 ( c )  is a m e n d e d  to read:

(c) A p p l i c a t i o n  for an o r d e r  s hall be m a d e  b y  v e r i f i e d  p e t i t i o n

s e t t i n g  out th e  r e a s o n s  w h y  the d i s c l o s u r e  is e s s e n t i a l  to the a d m i n i s­

t r a t i o n  of j u s t i c e , or w h y  t h e  d i s c l o s u r e  is e s s e n t i a l  to a f a i r  t rial 

in the i n s t a n t  p r o c e e d i n g ,  or the p r o t e c t i o n  o f  the p u b l i c  i n t er e s t .  

U p o n  a p p l i c a t i o n ,  t h e  c o u r t  s h a l l  d e t e r m i n e  th e  n o t i c e  to b e  g i v e n  to 

the p u b l i c  o f f i c i a l  or r e p o r t e r  a n d  fi x  the t i m e  a n d  p l a c e  of h e a r i n g .  

T h e  c o u r t  s h a l l  m a k e  or c a u s e  to b e  m a d e  w h a t e v e r  i n q u i r y  the court 

thi nk s  n e c e s s a r y ,  an d m a k e  a d e t e r m i n a t i o n  of t h e i s s u e  as p r o v i d e d  in 

AS 0 9 . 2 5 . 1 60 .

* Sec. 7. AS 0 9 . 2 5 . 1 9 0  is a m e n d e d  to read:

Sec. 0 9 . 2 5 . 19 0 .  E X T E N T  OF P R I V I L E G E .  W h e n  a p u b l i c  o f f i c i a l  or 

r e p o r t e r  c l ai m s  the p r i v i l e g e  c o n f e r r e d  b y  AS 0 9 . 2 5 . 1 5 0  - 0 9 . 2 5 . 2 2 0,  

an d  the p u b l i c  o f f i c i a l  or r e p o r t e r  ha s  no t  b e e n  d i v e s t e d  of the p r i­

v i l e g e  b y  o r d e r  of t h e s u p r e m e  or s u p e r i o r  c o u r t , the p u b l i c  o f f i c i a l ,
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th e  r e p o r t e r  or [ N E I T H E R  H E  NOR] th e new s  o r g a n i z a t i o n  w i t h  w h i c h  

the r e p o r t e r  [ H E ] was a s s o c i a t e d  m a y  not t h e r e a f t e r  be p e r m i t t e d  to 

p l e a d  or p r o v e  the s o u r c e s  of i n f o r m a t i o n  w i t h h e l d , an d a r e p o r t e r 

c a l l e d  as a w i t n e s s  m a y  n o t  b e  r e q u i r e d  to p r o d u c e  p h o t o g r a p h s , p h o t o­

g r a p h i c n e g a t i v e s . a u d i o  or v i d e o  t a p e s , not e s ,  or o t h er  d o c u m e n t s  

p r e p a r e d  or o b t a i n e d  w h i l e  a c t i n g  as a r e p o r t e r , u n l e s s  the i n f o r m a n t  

c o n s e n t s  in w r i t i n g  or in o p e n  c o u r t .

* Sec. 8. AS 0 9 . 2 5 . 2 2 0 ( 3 )  is a m e n d e d  to r e a d :

(3) " r e p o r t e r "  m e a n s  a p e r s o n  r e g u l a r l y  e n g a g e d  in the 

b u s i n e s s  of c o l l e c t i n g  or w r i t i n g  n e w s  for p u b l i c a t i o n ,  or p r e s e n t a t i o n  

to the p u b l i c , t h r o u g h  a news o r g a n i z a t i o n ;  the t e r m  [IT] i nc l u d e s

(A) p e r s o n s  w h o  w e r e  r e p o r t e r s  at the time of the 

c o m m u n i c a t i o n , t h o u g h  n o t  at the time of the c l a i m  of p r i v i l e g e ;

(B) a p h o t o g r a p h e r  or t e c h n i c i a n  w h o  h a n d l e s  c a m e r a s  

a n d  p h o t o g r a p h i c  or a u d i o  e q u i p m e n t ; a n d

(C) an  e d i t o r  or p u b l i s h e r  a s s o c i a t e d  w i t h  or e m p l o y e d  

b y  ct news orgctniza.fci.on;

* S e c . 9. AS 0 9 . 2 5 . 2 2 0 ( 4 ) (A)(ii) is a m e n d e d  to r e a d :

(ii) p r o v i d i n g  n e w s r e e l s , a u d i o  or v i d e o  t a p e s , or

o t h e r  m o t i o n  p i c t u r e  new s  for p u b l i c  s h o w i n g ; or

* S e c . 10. AS 0 9 . 2 5 . 2 2 0 ( 1 )  is r e p e a l e d ,

* S e c . 11. Th i s  Act t akes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.-

10.0 7 0 ( c) .
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