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IN T H E  S E N A T E  BY T H E  F I N A N C E  C O M M I T T E E

H O U S E  CS FOR C S  F O R  S E N A T E  B I L L  NO. 396 

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  BILL

For an Ac t  e n t it l e d :  " A n  Act r e l a t i n g  to o p e r a t i n g  or d r i v i n g  a m o t o r  v e h i c l e

w h i l e  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  li q u o r . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  THE S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 2 8 . 3 5 . 0 3 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 2 8 . 3 5 . 0 3 0 .  D R I V I N G  W H I L E  I N T O X I C A T E D ,  (a) A  p e r s o n  cornm'Tts

the c r i m e  of d r i v i n g  w h i l e  i n t o x i c a t e d  if h e  o p e r a t e s  o r  drives a m o t o r

v e h i c l e

(1) w h i l e  u n d e r  t h e  i n f l u e n c e  of i n t o x i c a t i n g  liquor, d e ­

pre s s a n t ,  h a l l u c i n o g e n i c ,  s t i m u l a n t  or n a r c o t i c  d rugs as d e f i n e d  in

A S  1 7 . 1 0 . 2 3 0 ( 1 3 )  an d  AS 1 7 . 1 2 . 1 5 0 ( 3 ),

(2) w h e n  t here is 0.10 p e r c e n t  or m o r e  b y  w e i g h t  of a l c o h o l  

in hi s  b l o o d  or 100 m i l l i g r a m s  or m o r e  of alcohol pe r  100 m i l l i l i t e r s  of 

h i s  blood, or w h e n  there is 0.10 g r a m s  or m o r e  of a l c o h o l  per 210 l i t e r s  

of h i s  brea t h j  or

(3) w h i l e  he is u n d e r  the c o m b i n e d  i n f l u e n c e  of i n t o x i c a t i n g  

liquor a nd  a n o t h e r  s u b s t a n c e .

(b) D r i v i n g  w h i l e  i n t o x i c a t e d  is a c l a s s  A m i s d e m e a n o r .

(c) Upon conviction under this section the court shall impose a 

minimum sentence of imprisonment of not less than three consecutive 

days. Upon a subsequent conviction within five years after a conviction 

under this section, the court shall Impose a minimum sentence of im­

prisonment of not less than 10 consecutive days. The execution of 

sentence may not be suspended nor may probation be granted until the 

minimum imprisonment provided in this section has been served. Im-
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p o s i t i o n  o f  s e n t e n c e  m a y  n o t  b e  s u s p e n d e d ,  e x c e p t  u p o n  the c o n d i t i o n  

t h a t  t h e  d e f e n d a n t  be i m p r i s o n e d  f o r  n o  l e s s  t h a n  t h e  m i n i m u m  p e r i o d  

p r o v i d e d  i n  t h i s  s e c t i o n .  I n  a d d i t i o n ,  h i s  o p e r a t o r ' s  l i c e n s e  s h a l l  be 

r e v o k e d  in  a c c o r d a n c e  w i t h  AS 2 8 . 1 5 . 1 8 1 .  I n  a d d i t i o n ,  a p e r s o n  c o n­

v i c t e d  u n d e r  t h i s  s t a t u t e  s hall u n d e r t a k e ,  f o r  a terra s p e c i f i e d  b y  t h e  

co u r t ,  t h a t  p r o g r a m  o f  a l c o h o l  e d u c a t i o n  o r  r e h a b i l i t a t i o n  w h i c h  t h e  

c o u r t,  a f t e r  c o n s i d e r a t i o n  o f  a n y  i n f o r m a t i o n  c o m p i l e d  u n d e r  (d) o f  t h i s  

s e c t i o n ,  f i n d s  a p p r o p r i a t e .

(d) E x c e p t  as p r o h i b i t e d  b y  f e d e r a l  l a w  or r e g u l a t i o n ,  e v e r y  

p r o v i d e r  o f  t r e a t m e n t  p r o g r a m s  to w h i c h  p e r s o n s  a r e  o r d e r e d  u n d e r  (c) of 

t h i s  s e c t i o n  s h a l l  s u p p l y  t h e A l a s k a  c o u r t  s y s t e m  w i t h  the i n f o r m a t i o n  

r e g a r d i n g  the c o n d i t i o n  a n d  t r e a t m e n t  o f  t h o s e  p e r s o n s  as t h e  s u p r e m e  

c o u r t  m a y  r e q u i r e  b y  r ule. I n f o r m a t i o n  c o m p i l e d  u n d e r  t his s u b s e c t i o n  

is c o n f i d e n t i a l  a n d  m a y  o n l y  be u s e d  b y  a c o u r t  in s e n t e n c i n g  a p e r s o n  

c o n v i c t e d  u n d e r  (c) of thi s  s e c t i o n ,  or b y  a n  o f f i c e r  of t h e  c o u r t  in 

p r e p a r i n g  a p r e s e n t e n c e  r e p o r t  f o r t h e  u s e  of the c o u r t  in s e n t e n c i n g  a 

p e r s o n  c o n v i c t e d  u n d e r  (c) o f  this s e c t i o n .

* Sec. 2. AS 2 8 . 3 5 . 0 3 1  is a m e n d e d  to r e a d :

Sec. 2 8 . 3 5 . 0 3 1 .  I M P L I E D  C O N S E N T .  A  p e r s o n  w h o  o p e r a t e s  or d r i v e s  

a m o t o r  v e h i c l e  in this s t a t e  s hall b e  c o n s i d e r e d  to h a v e  g i v e n  c o n s e n t  

to a c h e m i c a l  t e s t  or t e s t s  of h i s  b r e a t h  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  

the a l c o h o l i c  c o n t e n t  o f  h i s  b l o o d  o r  b r e a t h  if l a w f u l l y  a r r e s t e d  f o r  an 

o f f e n s e  a r i s i n g  ou t  of a c t s  a l l e g e d  to h a v e  b e e n  c o m m i t t e d  w h i l e  t h e 

p e r s o n  w a s  o p e r a t i n g  or d r i v i n g  a m o t o r  v e h i c l e  w h i l e  i n t o x i c a t e d  [ U N D E R  

T H E  I N F L U E N C E  O F  I N T O X I C A T I N G  L I Q U O R ] .  T h e  t est o r  t e s t s  s h a l l  b e  

a d m i n i s t e r e d  a t  th e  d i r e c t i o n  o f  a l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  

r e a s o n a b l e  g r o u n d s  to b e l i e v e  t h a t  t h e  p e r s o n  w a s  o p e r a t i n g . o r  d r i v i n g  a 

m o t o r  v e h i c l e  i n  thi s  s t a t e  w h i l e  i n t o x i c a t e d  [ U N D E R  T H E  I N F L U E N C E  O F  

I N T O X I C A T I N G  L I Q U O R ] .
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* S e c .  3. A S  2 8 . 3 5 . 0 3 2  is a m e n d e d  t o  read:

Sec. 2 8 . 3 5 . 0 3 2 .  R E F U S A L  T O  S U B M I T  T O  C H E M I C A L  T EST. (a) If a 

p e r s o n  u n d e r  a r r e s t  r e f u s e s  the r e q u e s t  o f  a l a w  e n f o r c e m e n t  o f f i c e r  to 

s u b m i t  to a c h e m i c a l  t e s t  of hi s  b r e a t h  as p r o v i d e d  i n  AS 2 8 . 3 5 . 0 3 1 ,  

a f t e r  b e i n g  a d v i s e d  by t h e  o f f i c e r  t hat h i s  r e f u s a l  wil l  r e s u l t  in the 

s u s p e n s i o n ,  d e n i a l  or r e v o c a t i o n  o f  his l i c e n s e  a n d  t hat the r e f u s a l  m a y  

b e  u s e d  a g a i n s t  h i m  in a civil or c r i m i n a l  a c t i o n  or p r o c e e d i n g  a r i s i n g  

o u t  of a n  ac t  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  b y  h i m  w h i l e  o p e r a t i n g  or 

d r i v i n g  a v e h i c l e  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r , a c h e m i c a l  

t e s t  shall n o t  b e  gi v e n .

(b) U p o n  r e c e i p t  o f  a s w o r n  r e p o r t  of a l a w e n f o r c e m e n t  o f f i c e r  

t h a t  a p e r s o n  h a s  r e f u s e d  to s u b m i t  to a c h e m i c a l  test a u t h o r i z e d  u n d e r  

A S  2 8 . 3 5 . 0 3 1 ,  c o n t a i n i n g  a s t a t e m e n t  of t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  

th e  a r r e s t  a n d  the g r o u n d s  u p o n  w h i c h  h i s  b e l i e f  wa s  b a s e d  t h a t  the 

p e r s o n  w a s  o p e r a t i n g  or d r i v i n g  a m o t o r  v e h i c l e  in v i o l a t i o n  of AS 28.- 

35.0 3 0 ,  th e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  shall n o t i f y  the p e r s o n  that h i s 

l i c e n s e  or n o n r e s i d e n t  p r i v i l e g e  to d r i v e  or o p e r a t e  a m o t o r  v e h i c l e  in 

th e  s t a t e  is r e v o k e d  or s u s p e n d e d ,  or t h a t  no o r i g i n a l  l i c e n s e  or p e r m i t  

w i l l  be i s s u e d  for t h r e e  m o n t h s .  In the  s ame n o t i c e  the d e p a r t m e n t  

s hall i n f o r m  t h e  p e r s o n  that h e  m a y  i n i t i a t e  a p r o c e e d i n g  in the d i s t r i c t  

c o u r t  to r e s c i n d  the d e p a r t m e n t ' s  a c t i o n .  T h e  c o u r t  p r o c e e d i n g  shall be 

w i t h o u t  j u r y  a n d  s ha l l  be l i m i t e d  to t h e issues of w h e t h e r

(1) the arresting officer had reasonable grounds to believe 

the arrested person had been operating or driving a motor vehicle in the 

state while under the influence of intoxicating liquor;

(2) the arrested person refused to submit to the breath test 

upon request of the officer after being advised that his refusal would 

result in the suspension, revocation, or denial of his license; and

(3) the accused defendant was informed fairly of the nature

-3- HCS CSSB 396



mmm

1

2

3

4

5

6

7

8

9

10

11

12

13

14

16

16

17

18

19

2(

21

22

22

24

21

21

7

21

A

wm

of the tests, the a c c u r a c y  of the m e t h o d s ,  m a c h i n e s ,  e q u i p m e n t  in vo l v e d , 

the e x p e r t i s e  of t h e  p e r s o n  a d m i n i s t e r i n g  the tests, or o p e r a t o r  of the 

m a c h i n e s ,  and the a c c u s e d  g i v e n  s u c h  o ther r e a s o n a b l e  i n f o r m a t i o n  as m a y  

be r e q u e s t e d  by him.

(c) If the i s s u e s  set out in (b)(1), (2) a n d  (3) of this s e c t i o n  

are d e t e r m i n e d  in the a f f i r m a t i v e ,  the court shall s u s t a i n  the a c t i o n  o f  

the d e p a r t m e n t .  If o n e  or m o r e  of the issues are d e t e r m i n e d  in the 

n e g a t i v e ,  the d e p a r t m e n t ' s  a c t i o n  shall be r e s c i n d e d .  If the a c t i o n  of 

the d e p a r t m e n t  in s u s p e n d i n g  or r e v o k i n g  a n o n r e s i d e n t ' s  p r i v i l e g e  to 

o p e r a t e  or d r iv e  a m o t o r  v e h i c l e  in this state is s u s t a i n e d  by the 

court, the d e p a r t m e n t  shall gi v e  i n f o r m a t i o n  in w r i t i n g  of the a c t i o n  

t a k e n  to the m o t o r  v e h i c l e  a d m i n i s t r a t o r  of the s t a t e  of the p e r s o n ' s  

r e s i d e n c e  and to a n y  s ta t e  in w h i c h  he has a license.

(d) If the p e r s o n  who r e f u s e s  to submit to t h e  chemical test 

a u t h o r i z e d  by AS 28.35 . 0 3 1,  w i t h i n  two years p r e v i o u s  to hi s arrest, h a s  

b e e n  c o n v i c t e d  in this or any o t h e r  state of o p e r a t i n g  or d r i v i n g  a 

m o t o r  v e h i cl e  w h i l e  into x i c a t e d,  the per i od  of s u s p e n s i o n  for his 

li c ense, n o n r e s i d e n t  p r i v i l e g e  to drive, or denial or original l i c e n s e  

shall be one year.

(e) Th e refu s a l  of a p e r s o n  to submit to a chemical test of hi s  

b r e a t h  u n d e r  (a) of this s e c t i o n  is a d m i s s i b l e  e v i d e n c e  in a civil or 

c r i m i n a l  a c t i o n  or p r o c e e d i n g  a r i s i n g  out of an a c t  alleged to h a v e  b e e n  

c o m m i t t e d  b y  t h e  p e r s o n  w h i l e  o p e r a t i n g  or d r i v i n g  a v e h i c l e  u n d e r  t h e
I

I n f l u e n c e  of i n t o x i c a t i n g  liquor.

* Sec. 4. AS 2 8 . 3 5 . 0 3 3 ( a )  is a m e n d e d  to read:

(a) U p o n  the trial of a civil or criminal a c t i o n  or p r o c e e d i n g  

a r i s i n g  out of act s  a l l e g e d  to h a v e  b e e n  c o m m i t t e d  b y  a p e r s o n  w h i l e  

o p e r a t i n g  or d r i v i n g  a m o t o r  v e h i c l e  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  

liqu o r ,  the a m o u n t  o f  alco h o l in the p e r s o n ' s  b l o o d  or b r e a t h  at the
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t i m e  a l l e g e d  [, AS S H O W N  BY C H E M I C A L  A N A L Y S I S  O F  T H E  P E R S O N ' S  B R E ATH,] 

shall g i v e  rise to the f o l l o w i n g  p r e s u m p t i o n s :

(1) If t h e r e  w a s  0.0 5  p e r c e n t  or l e s s  b y  w e i g h t  o f  a l c o h o l  i n  

the p e r s o n ' s  blood, or  50 m i l l i g r a m s  or less o f  alcohol per 100 m i l l i­

li t e r s  of his blood, or 0 .05 g rams or less of a l c o h o l  pe r  210 li te r s  of 

h i s  b r e a t h ,  it s h a l 1 be p r e s u m e d  that the p e r s o n  was no t u n d e r  the 

i n f l u e n c e  of i n t o x i c a t i n g  liquor.

(2) If t h e r e  wa s  in e x c e s s  of 0.05 p e r c e n t  but less tha n 0 . 1 0  

p e r c e n t  b y  weight of a l c o h ol  in the p e r s o n ' s  bl o o d ,  or in e x c e s s  of 50 

b u t  less than 100 m i l l i g r a m s  of a l c o h o l  per 1 0 0  m i l l i l i t e r s  of his b l o o d ,  

or in  excess of 0 .05 g rams bu t  less t h a n  0 .10 g r a m s  of alcohol per 210 

l i t e r s  of his brea t h ,  tha t  fac t  d oes not giv e  r i s e  to a n y  p r e s u m p t i o n  

t h a t  the p e r s o n  wa s  or was not u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  

l i q u o r ,  but that f act m a y  be c o n s i d e r e d  w i t h  o t h e r  c o m p e t e n t  e v i d e n c e  i n  

d e t e r m i n i n g  w h e t h e r  the p e r s o n  was u n d er  the i n f l u e n c e  of i n t o x i c a t i n g

1 i q u o r .

(3) [IF T H E R E  WAS  0.10 P E R C E N T  OR M O R E  BY W E I G H T  O F  A L C O H O L  

IN T H E  P E R S O N' S  BLOOD, IT S H A L L  BE P R E S U M E D  T H A T  TH E  P E R S O N  W A S  U N D E R  

T H E  I N F L U E N C E  OF I N T O X I C A T I N G  L I Q U O R . ]

* Sec. 5. AS 2 8 . 3 5 . 0 3 4  is a m e n d e d  to read:

Sec. 28.35 . 0 3 4 .  P E R I O D  O F  R E V O C A T I O N.  A  p e r s o n  w h o s e  l i c e n s e  or 

p e r m i t  to o pe r a t e  or d r i v e  a m o t o r  v e h i c l e  h a s  b e e n  s u s p e n d e d  or r e v o k e d

u n d e r  the p r o v i s i o n s  of AS 2 8 . 3 5 . 0 3 2  shall s u r r e n d e r  his l i c e n s e  or

p e r m i t  to the d e p a r t m e n t  on r e c e i p t  of n o t i c e  of the r e v o c a t i o n .  S u c h  a 

p e r s o n  is i n e l i g i b l e  for a n  o p e r a t o r ' s  l i c e n s e  or p e r m i t  for t hree

m o n t h s  f o l l o w i n g  the d ate o n  w h i c h  the l i c e n s e  or p e r m i t  was r e c e i v e d  b y

t h e  d e pa r tment, u n l e s s  the d i s t r i c t  court f i n d s  that e x t e n u a t i n g  

c i r c u m s t a n c e s  e x i s t  w h i c h  would, c a u s e  e x t r e m e  h a r d s h i p ,  i n  w h i c h  c a s e  

t h e  s u s p e n s i o n  o r  r e v o c a t i o n  m a y  be m o d i f i e d  or n u l l i f i e d .  A f t e r  the
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t h r e e  m o n t h s '  p e r i o d  h a s  e x p i r e d  t h e  p e r s o n  m a y  m a k e  a p p l i c a t i o n  for a 

n e w  l i c e n s e  as p r o v i d e d  b y  law.
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