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I n t r o d u c e d :  2 / 1 3 / 7 9
R e f e r r e d :  J u d i c i a r y  a n d

F i n a n c e

I N  T H E  S E N A T E  BY R O D E Y

S E N A T E  B I L L  NO. 2 0 8  

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

For a n  Act  e n t i t l e d :  " A n  Act r e l a t i n g  to tort c l a i m s  a g a i n s t  s t a t e  e m p l o y e e s

b a s e d  on a ct s  or o m i s s i o n s  o c c u r r i n g  w i t h i n  the s c o p e  

of their e m p l o y m e n t ;  an d  p r o v i d i n g  for an e f f e c t i v e  

d a t e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 0 9 . 5 0  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 0 9 . 5 0 . 2 5 3 .  P A Y M E N T  BY S T A T E  O F  T O R T  C L A I M S  A G A I N S T  E M P L O Y E E S ,

(a) If an e m p l o y e e  r e q u e s t s  the s t a t e  to d e f e n d  h i m  a g a i n s t  a c l a i m  or 

a c t i o n  b r o u g h t  for an i n j u r y  a r i s i n g  out of an ac t  o r  o m i s s i o n  o c c u r r i n g

w i t h i n  the s c o p e  of his e m p l o y m e n t  as an e m p l o y e e ,  the s t a t e  s h a l l  p a y  a

j u d g m e n t  b a s e d  o n  the c l a i m  or a c t i o n ,  or a c o m p r o m i s e  or s e t t l e m e n t  o f  

it to w h i c h  the s t a t e  has a g r e e d .  P a y m e n t  b y  t h e  s t a t e  u n d e r  this  s e c ­

t i o n  is c o n t i n g e n t  on

(1) t h e  r e q u i r e d  r e q u e s t  b e i n g  g i v e n  to the s t a t e  b y  n o t i c e  

to the d i v i s i o n  of i n s u r a n c e  at least 10 d a y s  b e f o r e  the d a y  of t r i a l ;

(2) t h e  e m p l o y e e ' s  r e a s o n a b l e  g o o d  f a i t h  c o o p e r a t i o n  in th e

d e f e n s e  of the c l a i m  or a c t i o n ;  and

(3) if the s t a t e  c o n d u c t s  the d e f e n s e  u n d e r  a n  a g r e e m e n t  

r e s e r v i n g  r i g h t s  as p r o v i d e d  in (b) of t h i s  s e c t i o n ,  d e t e r m i n a t i o n  t h a t  

t h e  a c t  or o m i s s i o n  o c c u r r e d  w i t h i n  the s c o p e  o f  t h e  e m p l o y e e ' s  e m p l o y ­

me n t .

(b) If t h e  s t a t e  c o n d u c t s  th e  d e f e n s e  of  a n  e m p l o y e e  a g a i n s t  t h e  

c l a i m  or a c t i o n  w i t h  the e m p l o y e e ' s  r e a s o n a b l e  g o o d  f a i t h  c o o p e r a t i o n ,  

t h e  s t a t e  s h a l l  p a y  a J u d g m e n t  b a s e d  o n  t h e  c l a i m  or a c t i o n ,  or a c o m -
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p r o m i s e  o r  s e t t l e m e n t  o f  t h e  c l a i m  o r  a c t i o n  to w h i c h  it h a s  agre e d . 

H o w e v e r ,  t h e  s t a t e  m a y  c o n d u c t  t h e d e f e n s e  o f  a n  e m p l o y e e  u n d e r  an  

a g r e e m e n t  w i t h  t h e  e m p l o y e e  r e s e r v i n g  t h e  r i g h t s  of the s t a t e  not to p a y  

a  j u d g m e n t ,  c o m p r o m i s e  o r  s e t t l e m e n t  u n t i l  it is e s t a b l i s h e d  that th e  

i n j u r y  a r o s e  out o f  a n  a c t  or o m i s s i o n  o c c u r r i n g  w i t h i n  th e  s c o p e  of h i s  

e m p l o y m e n t  as a n  e m p l o y e e .

(c) N o t h i n g  i n  A S  0 9 . 5 0 . 2 5 3  - 0 9 . 5 0 . 2 5 7  a u t h o r i z e s  th e  s t a t e  to 

p a y  t h a t  p a r t  of a c l a i m  or j u d g m e n t  r e p r e s e n t i n g  p u n i t i v e  or e x e m p l a r y  

d a m a g e s .

Sec . 0 9 . 5 0 . 2 5 5 .  R E C O V E R Y  BY E M P L O Y E E  F R O M  STATE. If the e m p l o y e e  

p a y s  a c l a i m  or j u d g m e n t ,  or a p a r t  o f  it, a g a i n s t  h i m  w h i c h  the s t a t e  

is r e q u i r e d  to p a y  u n d e r  AS 0 9 . 5 0 . 2 5 3 ,  the e m p l o y e e  is e n t i t l e d  to 

r e c o v e r  th e  a m o u n t  o f  t h e  p a y m e n t  f r o m  th e  st a t e . H o w e v e r ,  if the s t a t e  

d o e s  n o t  c o n d u c t  t h e  e m p l o y e e ' s  d e f e n s e  a g a i n s t  the a c t i o n  or claim, or 

if t h e  s t a t e  c o n d u c t s  th e d e f e n s e  u n d e r  a n  a g r e e m e n t  r e s e r v i n g  r i g h t s  as 

p r o v i d e d  in A S  0 9 . 5 0 . 2 5 3 ( b ) ,  th e  e m p l o y e e  m a y  r e c o v e r  f r o m  the s t a t e  

u n d e r  t h i s  s e c t i o n  o n l y  if h e  e s t a b l i s h e s  t h a t  the a c t  or o m i s s i o n  u p o n

w h i c h  t h e  c l a i m  o r  j u d g m e n t  is b a s e d  o c c u r r e d  w i t h i n  th e  s c o p e  of h i s

e m p l o y m e n t  as a n  e m p l o y e e ,  a n d  t h e  s t a t e  f a i l s  to e s t a b l i s h  that the 

e m p l o y e e

(1) a c t e d  o r  f a i l e d  to a c t  b e c a u s e  of a c t u a l  m a l i c e ,  f r a u d  or 

c o r r u p t i o n !  or

(2) w i l f u l l y  f a i l e d  o r  r e f u s e d  t o  c o n d u c t  t h e  d e f e n s e  o f  the

c l a i m  o r  a c t i o n  i n  g o o d  f a i t h  o r  t o  r e a s o n a b l y  c o o p e r a t e  in g o o d  f a i t h

i n  t h e  d e f e n s e  c o n d u c t e d  b y  t h e  s t a t e .

S e c .  0 9 . 5 0 . 2 5 7 .  R E C O V E R Y  B Y  S T A T E  F R O M  E M P L O Y E E .  If the s t a t e  

p a y s  a  c l a i m  o r  j u d g m e n t ,  o r  a  p a r t  o f  it, a g a i n s t  i t s e l f  or a g a i n s t  a n 

e m p l o y e e  f o r a n  i n j u r y  a r i s i n g  o u t  o f  a n  a c t  or o m i s s i o n  o f  t h e  e m p l o y e e  

o c c u r r i n g  w i t h i n  t h e  s c o p e  o f  h i s  e m p l o y m e n t  as an e m p l o y e e ,  the
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e m p l o y e e  is not liable to i n d e m n i f y  the state, e x c e p t  that the s t a t e  may 

r e c o v e r  p a y m e n t  if it

(1) did not c o n d u c t  the defen se ,  and

(A) the e m p l o y e e  a cted or f a i l e d  to act beca us e  of 

a c t u a l  malice, fraud or c o r ru p t i o n ,  or

(B) the e m p l o y e e  w i l f u l l y  f a i l e d  or refu s e d  to c o n d u c t  

t h e  defen s e  of the c l a i m  or a c t i o n  in g o o d  faithi

(2) c o n d u c t e d  the defense u nder an a g r e e m e n t  r e s e r v i n g  rights 

as p r o v i d e d  in AS 0 9 . 5 0 . 2 5 3 ( b )  unless the e m p l o y e e  e s t a b l i s h e s  that the 

act or o m i s s i o n  upon w h i c h  the judgment is b a s e d  o c c u r r e d  w i t h i n  the 

s cope of his e m p lo y m e n t  an d the state fails to e s t a b l i s h  that the e m­

pl o y e e

(A) a c t e d  or failed to act b e c a u s e  of actual malice, 

f r a u d  or co r r up t i o n ,  or

(B) w i l f u l l y  failed or r e f u s e d  to r e a s o n a b l y  c o o p e r a t e  

in good faith in the d e f e n s e  c o n d u c t e d  by the state*

(3) c o n d u c t e d  the defense in the a b s e n c e  of an a g r e e m e n t  r e­

s e r v i n g  the rights of the s t a t e  as p r o v i d e d  in AS 09 . 5 0 .253(b) and the 

e m p l o y e e  w i l f u l l y  failed or refused to c o o p e r a t e  in good faith in the 

d e f e n s e  c o n d u c t e d  by the state.

Sec. 09.50.259. D E F I N I T I O N S .  In AS 0 9 . 5 0 . 2 5 3  - 09. 5 0 . 25 9

(1) " e m p l o y e e "  m e a n s  an e m p l o y e e  or former e m p l oy e e  of the 

s t a t e ,  or his estate;

(2) " i n j u r y "  m e a n s  damage to or loss of p r o p e r t y  or pe r s o n a l  

i n j u r y  or death.

* Sec. 2. This Act a p p l i e s  to all legal a c t i o n s  set for trial at least 10 

days a f t e r  the e f f e c t i v e  d ate of this Act.

* Sec. 3. Thi s  Act t akes e f f e c t  i m m e d i a t e l y  in ac c o r d a n c e  w i t h  AS 01.10.- 

070(c).
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