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I n t r o d u c e d :  2 / 1 8 / 8 0
R e f e r r e d :  H e a l t h . E d u c a t i o n  & 
S o c i a l  S e r v i c e s  a n d  Fina nc e

IN T H E  H O U S E  BY M E E K I N S

H O U S E B I L L  NO. 8 3 3 

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A BILL

For a n  Act e n t i t l e d :  "An Act r e l a t i n g  to the c r i m e  of d r i v i n g  w h i l e  i n t o x i­

cat e d  ."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 8 . 3 5 . 0 3 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 2 8 . 3 5 . 0 3 0 .  D R I V I N G  W H I L E  I N T O X I C A T E D .  (a) A p e r s o n  c o m m i t s

the crime of d r i v i n g  w h i l e  i n t o x i c a t e d  if he o p e r a t e s  or d r i v e s  a m o t o r

v e h i c l e

(1) w h i l e  un d e r  the i n f l u e n c e  of i n t o x i c a t i n g  liquor, d e­

pressant, h a l l u c i n o g e n i c ,  s t i m u l a n t  or n a r c o t i c  d r u g s  as d e f i n e d  in

A S  1 7 . 1 0 . 2 3 0 ( 1 3 )  a n d  A S  1 7 . 1 2 . 1 5 0 ( 3 ) ;

(2) w h e n  t here is 0.1 0  p e r c e n t  or m o r e  b y  w e i g h t  of a l c o h o l  

in his b l o o d  or 100 m i l l i g r a m s  or m o r e  of a l c o h o l  per 100 m i l l i l i t e r s  of 

h i s  blood, o r  w h e n  t here is 0 . 1 0  g r a m s  or m o r e  of a l c o h o l  per 210 l i t e r s  

of his b r e a t h j  or

(3) w h i l e  he is u n d e r  the c o m b i n e d  i n f l u e n c e  of i n t o x i c a t i n g  

liquor a n d  a n o t h e r  substance.

(b) D r i v i n g  w h i l e  i n t o x i c a t e d  is a m i s d e m e a n o r .

(c) U p o n  c o n v i c t i o n  u n d e r  this s e c t i o n  the c o u r t  s h a l l  impose a 

m i n i m u m  s e n t e n c e  of i m p r i s o n m e n t  of no t  less t h a n  t h r e e  c o n s e c u t i v e  

days. U p o n  a s u b s e q u e n t  c o n v i c t i o n  w i t h i n  fiv e  y e a r s  a f t e r  a c o n v i c t i o n  

u n d e r  this s e c t i o n ,  the court shall i m p o s e  a m i n i m u m  s e n t e n c e  of i m­

p r i s o n m e n t  o f  n o t  less tha n  10 c o n s e c u t i v e  days. T h e  e x e c u t i o n  of 

s e n t e n c e  m a y  n o t  be s u s p e n d e d  n o r  m a y  p r o b a t i o n  be g r a n t e d  u ntil the 

m i n i m u m  i m p r i s o n m e n t  p r o v i d e d  in this  s e c t i o n  ha s  b e e n  served. Im-
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p o s i t i o n  o f  s e n t e n c e  m a y  n o t  be s u s p e n d e d ,  e x c e p t  u p o n  the c o n d i t i o n  

t h a t  the d e f e n d a n t  b e  i m p r i s o n e d  for no less t h a n  the m i n i m u m  p e r i o d  

p r o v i d e d  in t h i s  s e c t i o n .  In a d d i t i o n ,  h i s  o p e r a t o r ' s  l i c e n s e  s h a l l  be 

r e v o k e d  in a c c o r d a n c e  w i t h  AS 2 8 . 1 5 . 1 8 1 .  In a d d i t i o n ,  a p e r s o n  c o n­

v i c t e d  u n d e r  t h i s  s t a t u t e  s h a l l  u n d e r t a k e ,  f o r  a t e r m  s p e c i f i e d  b y  t h e 

c o u r t ,  t h a t  p r o g r a m  of a l c o h o l  e d u c a t i o n  o r  r e h a b i l i t a t i o n  w h i c h  the 

c o u r t ,  a f t e r  c o n s i d e r a t i o n  of a n y  i n f o r m a t i o n  c o m p i l e d  u n d e r  (d) of this 

s e c t i o n ,  f i n d s  a p p r o p r i a t e .

(d) E x c e p t  as p r o h i b i t e d  b y  f e d e r a l  l a w  or r e g u l a t i o n ,  e v e r y  

p r o v i d e r  of t r e a t m e n t  p r o g r a m s  to w h i c h  p e r s o n s  ar e  o r d e r e d  u n d e r  (c) o f  

t h i s  s e c t i o n  s h a l l  s u p p l y  the A l a s k a  c o u r t  s y s t e m  w i t h  the i n f o r m a t i o n  

r e g a r d i n g  the c o n d i t i o n  a n d  t r e a t m e n t  of t h o s e  p e r s o n s  as the s u p r e m e  

c o u r t  m a y  r e q u i r e  b y  r u l e .  I n f o r m a t i o n  c o m p i l e d  u n d e r  this s u b s e c t i o n  

is c o n f i d e n t i a l  a n d  m a y  o n l y  be u s e d  b y  a c o u r t  in s e n t e n c i n g  a p e r s o n  

c o n v i c t e d  u n d e r  (c) of thi s  s e c t i o n ,  or b y  a n  o f f i c e r  of the c o u r t  in 

p r e p a r i n g  a p r e s e n t e n c e  r e p o r t  fo r  the u s e  of the c o u r t  in s e n t e n c i n g  a 

p e r s o n  c o n v i c t e d  u n d e r  (c) of t his s e c t i o n .

* Sec. 2. AS 2 8 . 3 5 . 0 3 1  is a m e n d e d  to r ead:

Sec. 2 8 . 3 5 . 0 3 1 .  I M P L I E D  C O N S E N T .  A p e r s o n  w h o  o p e r a t e s  or d r i v e s  

a m o t o r  v e h i c l e  in this s t a t e  s h a l l  be c o n s i d e r e d  to h a v e  g i v e n  c o n s e n t  

to a c h e m i c a l  te s t  or t e s t s  of h i s  b r e a t h  for the p u r p o s e  o f  d e t e r m i n i n g  

t he a l c o h o l i c  c o n t e n t  o f  h i s  b l o o d  or b r e a t h  if l a w f u l l y  a r r e s t e d  f o r  a n  

o f f e n s e  a r i s i n g  out of a c t s  a l l e g e d  to h a v e  b e e n  c o m m i t t e d  w h i l e  t h e  

p e r s o n  w a s  o p e r a t i n g  o r  d r i v i n g  a m o t o r  v e h i c l e  w h i l e  i n t o x i c a t e d  [ U N D E R  

T H E  I N F L U E N C E  O F  I N T O X I C A T I N G  L I Q U O R ] .  T h e  t e s t  or t es t s  s h a l l  be 

a d m i n i s t e r e d  a t  the d i r e c t i o n  of a l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  

r e a s o n a b l e  g r o u n d s  to b e l i e v e  t h a t  th e  p e r s o n  w a s  o p e r a t i n g  or d r i v i n g  a 

m o t o r  v e h i c l e  i n  this s t a t e  w h i l e  i n t o x i c a t e d  [ U N D E R  T H E  I N F L U E N C E  O F  

I N T O X I C A T I N G  L I Q U O R ] .
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* Sec. 3. AS 2 8 . 3 5 . 0 3 2 ( b )  is a m e n d e d  to read:

(b) U p o n  r e c e i p t  of a s w o r n  r e p o r t  of a la w  e n f o r c e m e n t  o f f i c e r

t h a t  a p e r s o n  h a s  r e f u s e d  to s u b m i t  to a c h e m i c a l  t e s t  a u t h o r i z e d  u n d e r

A S  2 8 . 3 5 . 0 3 1 ,  c o n t a i n i n g  a s t a t e m e n t  of the c i r c u m s t a n c e s  s u r r o u n d i n g  

t h e  a r r e s t  an d  th e  g r o u n d s  u p o n  w h i c h  h i s  b e l i e f  wa s  b a s e d  t h a t  the 

p e r s o n  was o p e r a t i n g  a m o t o r  v e h i c l e  in v i o l a t i o n  of AS 2 8 . 3 5 . 0 3 0 ,  th e  

D e p a r t m e n t  of P u b l i c  S a f e t y  s h a l l  n o t i f y  the p e r s o n  t h a t  his l i c e n s e  or 

n o n r e s i d e n t  p r i v i l e g e  to d r i v e  a m o t o r  v e h i c l e  in the s t a t e  is r e v o k e d  

o r  s u s p e n d e d ,  o r  that no o r i g i n a l  l i c e n s e  or p e r m i t  w i l l  be i s s u e d  for 

t h r e e  m o n t h s .  In the sam e  n o t i c e  the d e p a r t m e n t  s h a l l  i n f o r m  the p e r s o n  

t h a t  h e  ma y  i n i t i a t e  a p r o c e e d i n g  in t h e  d i s t r i c t  c o u r t  to r e s c i n d  the 

d e p a r t m e n t ' s  a c t i o n .  Th e  c o u r t  p r o c e e d i n g  s h a l l  be w i t h o u t  j u r y  a n d  

s h a l l  be l i m i t e d  to the i s s u e s  of w h e t h e r

(1) the a r r e s t i n g  o f f i c e r  h a d  r e a s o n a b l e  g r o u n d s  to b e l i e v e  

t h e  a r r e s t e d  p e r s o n  h a d  b e e n  o p e r a t i n g  a m o t o r  v e h i c l e  in th e  s t a t e  

w h i l e  i n t o x i c a t e d  [UNDER T H E  I N F L U E N C E  OF I N T O X I C A T I N G  L I Q U O R ] ;

(2) the a r r e s t e d  p e r s o n  r e f u s e d  to s u b m i t  to the b r e a t h  t es t  

u p o n  r e q u e s t  o f  the o f f i c e r  a f t e r  b e i n g  a d v i s e d  t h a t  his r e f u s a l  w o u l d  

r e s u l t  in the s u s p e n s i o n ,  r e v o c a t i o n ,  or d e n i a l  of hi s l i c e n s e ;  and

(3) the a c c u s e d  d e f e n d a n t  wa s  i n f o r m e d  f a i r l y  of the n a t u r e

o f  the tests, the a c c u r a c y  o f  the m e t h o d s ,  m a c h i n e s ,  e q u i p m e n t  i n v o l v e d ,  

the e x p e r t i s e  of the p e r s o n  a d m i n i s t e r i n g  the tests, or o p e r a t o r  of the 

m a c h i n e s ,  a n d  th e  a c c u s e d  g i v e n  suc h  o t h e r  r e a s o n a b l e  i n f o r m a t i o n  as m a y  

b e  r e q u e s t e d  b y  him.

* S ec. 4. AS 2 8 . 3 5 . 0 3 3 ( a )  is a m e n d e d  to read:

(a) U p o n  the trial o f  a c i v il  or c r i m i n a l  a c t i o n  or p r o c e e d i n g  

a r i s i n g  o u t  o f  a ct s  a l l e g e d  to h a v e  b e e n  c o m m i t t e d  b y  a p e r s o n  w h o  w a s 

d r i v i n g  w h i l e  i n t o x i c a t e d  [W H I L E  O P E R A T I N G  A M O T O R  V E H I C L E  U N D E R  T H E  

I N F L U E N C E  O F  I N T O X I C A T I N G  L I Q U O R ] ,  the a m o u n t  of a l c o h o l  I n  the p e r s o n ' s
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b l o o d  or b r e a t h  at the time a l l e g e d  [, AS S HOWN BY C H E M I C A L  A N A L Y S I S  OF 

T H E  P E R S O N ' S  B RE ATH,] shall gi v e  r ise to the f o l l o w i n g  presum p t i o n s :

(1) If t h e r e  was 0 . 0 5  p e r c e n t  or less by w e i g h t  of a l co h o l  in 

th e  p e r s o n ' s  blood, or 50 m i l l i g r a m s  or less of a l c o h o l  per 100 m i l l i­

li t e r s  of his blood, or 0.05 g r a m s  or less of alco h o l  p e r  210 liters of 

h i s  breath, it s hall be p r e s u m e d  that the p e r s o n  was not under the 

i n f l u e n c e  of i n t o x i c a t i n g  liquor.

(2) If t here was in e x c e s s  of 0.05 p e r c e n t  b ut  less t h a n  0.10 

p e r c e n t  b y  w e i g h t  of alcohol in the pe r s o n ' s  blood, or in excess of 50 

b u t  less t han 100 m i l l i g r a m s  of a l c o h o l  per 100 m i l l i l i t e r s  of his blood, 

or in excess of 0 .05 grams bu t  less t han 0 . 1 0  grams of alcohol p e r  210 

liters of his breath, that fac t  does not give rise to an y  p r e s u m p t i o n  

that the p e r s o n  was or was n o t  u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  

liquor, but that fact may be c o n s i d e r e d  w i t h  other c o m p e t e n t  e v i d e n c e  in 

d e t e r m i n i n g  w h e t h e r  the p e r s o n  was u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  

l i q u o r .

(3) [IF T H E R E  WAS 0 .10 P E R C E N T  OR M O R E  BY W E I G H T  OF A L C O H O L  

IN THE P E R S O N ' S  BLOOD, IT S H A L L  BE P R E S U M E D  T H A T  TH E  PE R S O N  W A S  U NDER 

T H E  I N F L U E N C E  OF I N T O X I C A T I N G  L I Q UOR.]

-4- HB 833


