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I n t r o d u c e d :  1 / 2 9 / 8 0  
R e f e r r e d :  J u d i c i a r y

N T H E  H O U S E BY M E T C A L F E  A N D  M O S S

H O U S E  B I L L  NO. 632 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A BIL L

or a n  Act e n t i t l e d :  "A n  Act r e l a t i n g  to l i t i g a t i o n  i n v o l v i n g  a c t i o n  b y  t h e

s tate; a n d  a m e n d i n g  R u l e  45 of the R u l e s  of A p p e l l a t e  

P r o c e d u r e  a n d  R ules 6(b) and 65(c) o f  the R u l e s  of 

C i v i l  P r o c e d u r e . "

IE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 0 9 . 5 0  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

A R T I C L E  7. L I T I G A T I O N  I N V O L V I N G  S T A T E  A C T I O N .

Sec. 0 9 . 5 0 . 4 5 0 .  C O N D I T I O N S  P R E C E D E N T  T O  M A I N T E N A N C E  O F  L I T I G A T I O N .  

A p e r s o n  m a y  n o t  s e e k  to e n j o i n  s t a t e  a c t i o n  or a p p e a l  the d e n i a l ,  

q u a l i f i c a t i o n ,  o r  c o n d i t i o n i n g  of a l i c e n s e  or p e r m i t  on  the p art o f  t h e 

s t a t e or a s t a t e  a g e n c y  u n l e s s  the f o l l o w i n g  c o n d i t i o n s  ex i s t :

(1) t h e  p l a i n t i f f  or a p p e l l a n t  s e e k i n g  to e n j o i n  s t a t e  a c t i o n  

or to a pp e a l  t h e  d e n i al ,  q u a l i f i c a t i o n ,  or c o n d i t i o n i n g  of s t a t e  a c t i o n  

h a s  r a i s e d  the i s s u e s  p r e s e n t e d  in t h e  c o m p l a i n t  or a p p e a l  t o  the s t a t e  

or s t a t e  a g e n c y  c h a r g e d  w i t h  the r e s p o n s i b i l i t y  for th e  s t a t e  a c t i o n ,  

a n d  r e q u e s t e d  t h e  s t a t e  a g e n c y  to u n d e r t a k e  the a l t e r n a t i v e  a c t i o n  

s o u g h t  in the c o m p l a i n t  or appe a l ;

(2) t h e  p l a i n t i f f  or a p p e l l a n t  a l l e g e s  t h a t  the i s s u a n c e  o f 

the l i c e n s e  or p e r m i t  or t h e  s t a t e  a c t i o n  wil l  c a u s e  a s p e c i f i c  n o n -  

s p e c u l a t i v e  p e r s o n a l  i n j u r y  in fact a n d  the c o m p l a i n t  or a p p e a l  i n d i -  

c a t e s  the s u b s t a n t i a l  l i k e l i h o o d  of s u c h  an inju r y ; a n d

(3) t h e  p l a i n t i f f  or a p p e l l a n t  a l l e g e s  w i t h  p a r t i c u l a r i t y  h i s
t

efforts to secure from the state the action requested in the complaint 

or appeal and alleges further that he has Informed the state in writing
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o f  t h e  u l t i m a t e  f a c t s  of  e a c h  c l a i m  w h i c h  he p r o p o s e s  to file.

Sec. 0 9 . 5 0 . 4 6 0 .  M O T I O N S  FOR S E C U R I T Y .  (a) Th e  s t a t e  or a s t a t e  

a g e n c y  m a y  m o v e  th e  c o u r t  for an or d e r ,  u p o n  n o t i c e  a n d  h e a r i n g ,  r e ­

q u i r i n g  t h e  p l a i n t i f f  or a p p e l l a n t ,  as a p p r o p r i a t e ,  to f u r n i s h  s e c u r i t y  

r e q u i r e d  b y  th e  c o u r t  u n d e r  AS 0 9 . 5 0 . 4 5 0  - 0 9 . 5 0 . 5 1 0  at a n y  t i m e  w i t h i n  

3 0  day s a f t e r

(1) t h e  s e r v i c e  of th e  s u m m o n s  a n d c o m p l a i n t  u p o n  the s t a t e  

o r  a s t a t e  a g e n c y  in a c i v i l  a c t i o n ;  or

(2) t h e  r e c e i p t  b y  t he  a g e n c y  of the n o t i c e  of a p p e a l  f i l e d  

in the s u p e r i o r  c o u r t  u n d e r  A p p e l l a t e  R ule 45.

(b) In a c o m p l a i n t  or a p p e a l  s e e k i n g  the d e n i a l ,  q u a l i f i c a t i o n ,  or 

c o n d i t i o n i n g  of a l i c e n s e  or p e r m i t  f r o m  the state, the a p p l i c a n t  f o r  

t h e  l i c e n s e  or p e r m i t  m a y  i n t e r v e n e  in the l i t i g a t i o n  u n d e r  t h e  R u l e s  of 

C i v i l  P r o c e d u r e  and, w i t h i n  30 d ays a f t e r  t h e  o r d e r  of the c o u r t  g r a n t­

i n g  i n t e r v e n t i o n ,  m o v e  the c o u r t  for an o r d e r ,  u p o n  n o t i c e  a n d  h e a r i n g ,  

r e q u i r i n g  th e p l a i n t i f f  to f u r n i s h  s e c u r i t y  r e q u i r e d  b y  the c o u r t  u n d e r  

A S  0 9 . 5 0 . 4 5 0  - 0 9 . 5 0 . 5 1 0 .

(c) A m o t i o n  f i l e d  u n d e r  (a) or (b) of this s e c t i o n  s h a l l  be b a s e d  

o n  one o f  th e  f o l l o w i n g  g r o u n d s :

(1) t h a t  th e  g r o u n d s  a l l e g e d  h a v e  b e e n  r a i s e d  in p r o c e e d i n g s  

or n e g o t i a t i o n s  i n v o l v i n g  t h e  state, its a g e n c i e s ,  and, if a p p l i c a b l e ,  

t h e  a p p l i c a n t  for the l i c e n s e  or p e r m i t  and, a f t e r  full c o n s i d e r a t i o n ,  

the g r o u n d s  h a v e  b e e n  f o u n d  w i t h o u t  mer i t ;  or

(2) t h a t  t h e  g r o u n d s  a l l e g e d  h a v e  no t  b e e n  r a i s e d  in p r o­

c e e d i n g s  o r  n e g o t i a t i o n s  i n v o l v i n g  the s t a t e  or its a g e n c i e s  or, if 

a p p l i c a b l e ,  t h e  a p p l i c a n t  f o r  a l i c e n s e  o r  p e r m i t .

(d) T h e  c o u r t  o n  a p p l i c a t i o n  of a p a r t y  m a y  e x t e n d  t h e 3 0 - d a y  

p e r i o d  f o r  a n  a d d i t i o n a l  p e r i o d  or p e r i o d s  n o t  e x c e e d i n g  60 d a y s .

S e c .  0 9 . 5 0 . 4 7 0 .  H E A R I N G  O N  T H E  M O T I O N .  At a h e a r i n g  o n  a m o t i o n
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f i l e d  u n d e r  A S  0 9 . 5 0 . 4 6 0 ,  the c o u r t  shall c o n s i d e r  e v i d e n c e ,  e i t h e r  

w r i t t e n  or o ral, b y  w i t n e s s e s  or b y  a f f i d a v i t  as m a y  b e  m a t e r i a l  to 

g r o u n d s  o n  w h i c h  the m o t i o n  is ba s e d .  If the court d e t e r m i n e s ,  a f t e r  

h e a r i n g  the e v i d e n c e  a d d u c e d  b y  the p a r t ie s  at the h e a r i n g ,  that th e  

m o v a n t  h a s  e s t a b l i s h e d  by a p r e p o n d e r a n c e  of the e v i d e n c e  a g r o u n d  o n  

w h i c h  the m o t i o n  was based, the c o u r t  shall f i x  the n a t u r e  a n d  a m o u n t  of 

t h e  s e c u r i t y  to be f u r n i s h e d  b y  the p l a i n t i f f  or a p p e l l a n t  u n d e r  AS 09 . -  

50.480.

Sec. 0 9 . 5 0 . 4 8 0 .  S E C U R I TY .  (a) If the court d e t e r m i n e s  tha t  the 

state, or a s t a t e  agency, or an i n t e r v e n e r  is e n t i t l e d  to s e c u r i t y  u n d e r  

A S  0 9 . 5 0 . 4 5 0  - 0 9 . 5 0 . 5 1 0 ,  it s hall c o n s i d e r  and, if a p p l i c a b l e ,  in c l u d e , 

the f o l l o w i n g  e l e m e n t s  in its d e t e r m i n a t i o n  of the a m o u n t  of the s e c u r­

ity set:

(1) d a m a g e s ,  ac tu a l  a n d  pr o s p e c t i v e ,  w h i c h  the m o v a n t  is 

l i k e l y  to s u s t a i n  b e c a u s e  the l i t i g a t i o n  c a u s e s  h i m  to b r e a c h  a c o n t r a c t  

or a g r e e m e n t  e n t e r e d  into in g o o d  faith b e f o r e  p r e - l i t i g a t i o n  p r o c e e d­

ings or n e g o t i a t i o n s  or, in the ab s e n c e  of p r o c e e d i n g s  or n e g o t i a t i o n s ,  

b e f o r e  the i n s t a n t  c i v i l a c t i o n  w a s  filed;

(2) the r e a s o n a b l y  e x p e c t e d  e x t r a  c osts f r o m  I n f l a t i o n  to the 

state, its a ge n c i e s ,  or i n t e r v e n e r  that c a n  be e x p e c t e d  f r o m  a d e l a y  in 

the c o n s t r u c t i o n  or e x e c u t i o n  of the p r o p o s e d  a c t i o n ;  and

(3) o t h e r  co s t s  a n d  d a m a g e s  that the m o v a n t  m a y  r e a s o n a b l y  be 

e x p e c t e d  to incur or suffer, i n c l u d i n g  the costs o f  the l i t i g a t i o n .

(b) T h e  a m o u n t  of the s e c u r i t y  set b y  the c o u r t  m a y  be d e c r e a s e d  

or i n c r e a s e d  f r o m  t i m e  to t ime in the d i s c r e t i o n  o f  the c o u r t  on a 

s h e w i n g  th a t  the s e c u r i t y  p r o v i d e d  has or m a y  b e c o m e  e x c e s s i v e  or i n a d e­

quate. If the court, o n  a n y  s u c h  motion, m a k e s  a d e t e r m i n a t i o n  that 

s e c u r i t y  s h a l l  be f u r n i s h e d  b y  t h e  p l a i n t i f f  as t o  a d e f e n d a n t  or d e­

fendants,  the a c t i o n  s h a ll  b e  d i s m i s s e d  as to t h a t  d e fe n d a n t ,  u n l e s s  the



s e c u r i t y  r e q u i r e d  b y  the c o u r t  has b e e n  f u r n i s h e d  w i t h i n  a r e a s o n a b l e  

t i m e  as m a y  be set b y  the court.

Sec. 0 9 . 5 0 . 4 9 0 .  A C C E S S  T O  SECURITY. A d e f e n d a n t  shall h a v e  such 

r e c o u r s e  to the s e c u r i t y  set u n d er  AS 0 9 . 5 0 . 4 8 0  in an a m o u n t  as the 

c o u r t  m a y  d e t e r m i n e  on the t e r m i n a t i o n  of the civil action.

Sec. 0 9 . 5 0 . 5 0 0 . E F F E C T  OF  M O T I O N  FOR SECURITY. If a m o t i o n  for

s e c u r i t y  is filed, a d e f e n d a n t  need not file other p l e a d i n g s  and the 

p r o s e c u t i o n  of the ac t i o n  is st a y e d u ntil 10 days after the m o t i o n  has 

b e e n  d i s p o s e d  of.

Sec. 0 9 . 50 . 5 1 0 .  N O T I C E  O F  STATE ACTION. (a) The s t a t e  or a state

a g e n c y  s ha l l  mak e  a v a i l a b l e  to the public p r o p o s al s  for the i s s u a n c e  of 

a s t a t e  c o n t r a c t  i n v o l v i n g  the e x p e n d i t u r e  of $ 1 0 0 , 0 0 0  in s t a te  m o n e y  or 

i n v o l v i n g  the g r a n t i n g  of a state license or permit whe n the l ic e n s e e  or 

p e r m i t t e e  w i l l  e x p e n d  $ 1 0 0 , 0 0 0  u nder the lice n s e  or permit.

(b) If the s t a t e  a g e n c y  p r e s e n t l y  g ives no t i ce  to the pu b l i c  u n d e r 

g e n e r a l  l a w  w h i c h  c o m p l i es  w i t h  the r e q u i r e m e n t s  of (a) of this secti o n , 

no a d d i t i o n a l  r e q u i r e m e n t s  are c r e a t e d  b y  this section.

* Sec. 2. S e c t i o n  1 of this Act has the e f f e c t  of c o n d i t i o n i n g  the r ight 

of a p e r s o n  to file an appeal f r o m  the d e c i s i o n  of an a d m i n i s t r a t i v e  a g e n c y  

a nd m a y  be v i e w e d  as an a m e n d m e n t  to A p p e l l a t e  R u l e  45. The p r o v i s i o n s  of 

sec. 1 c h a n g e  th e  p r o c e e d i n g  on c e r t a i n  m o t i o n s  for s e c u r i t y  u n d e r  C i v i l  Rule 

65(c) a n d ' i s  an a m e n d m e n t  to C i v i l Rule 65(c). The  p r o v i s i o n s  of sec. 1 also 

p r o v i de  for c e r t a i n  c o n t i n u a n c e s  and c o n s t i t u t e  an a m e n d m e n t  to C ivil R u l e


