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I n t r o d u c e d :  1/18 / 8 0
R e f e r r e d :  J u d i c i a r y

IN T H E  H O U S E  BY P A R R

H O U S E  B I L L  NO. 572 

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E L E V E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A B I L L

For a n  Act e n t i t l e d :  " A n  A c t  r e l a t i n g  to g u a r d i a n s  a n d  c o n s e r v a t o r s :  an d

p r o v i d i n g  fo r a n  e f f e c t i v e  d a t e . "

BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A:

* S e c t i o n  1. AS 1 3 . 2 6 . 0 0 5 ( 1 )  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

(1) " i n c a p a c i t a t e d  p e r s o n "  m e a n s  a p e r s o n  w h o s e  a b i l i t y  to 

r e c e i v e  an d  e v a l u a t e  i n f o r m a t i o n  or to c o m m u n i c a t e  d e c i s i o n s  is i m p a i r e d  

for r e a s o n s  o t h e r  t h a n  m i n o r i t y  to the e x t e n t  that h e  lacks th e  a b i l i t y  

to p r o v i d e  for h i m s e l f  t h e  e s s e n t i a l  r e q u i r e m e n t s  for h i s  p h y s i c a l  

h e a l t h  or s a f e t y  w i t h o u t  c o u r t - o r d e r e d  a s s i s t a n c e ;

* Sec. 2. AS 1 3 . 2 6 . 0 0 5  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to read:

(5) " e s s e n t i a l  r e q u i r e m e n t s  fo r  p h y s i c a l  h e a l t h  or s a f e t y "  

m e a n s  the h e a l t h  c are, f o o d ,  s h e l t e r ,  c l o t h i n g ,  p e r s o n a l  h y g i e n e  an d  

p r o t e c t i o n  w i t h o u t  w h i c h  s e r i o u s  p h y s i c a l  i n j u r y  or illn e s s is m o r e  

l i k e l y  t h a n  no t  to o c c u r ;

(6) " p a r t i a l  g u a r d i a n "  m e a n s  a g u a r d i a n  w h o  p o s s e s s e s  f ewer  

t h a n  all of th e  l eg a l  d u t i e s  a n d  p o w e r s  o f  a full g u a r d i a n ,  a n d  w h o s e  

r i g h t s ,  p o w e r s ,  a n d  d u t i e s  h a v e  b e e n  s p e c i f i c a l l y  e n u m e r a t e d  b y  c o u r t  

order;

(7) " f u l l  g u a r d i a n "  m e a n s  a g u a r d i a n  w h o  p o s s e s s e s  the l egal 

d u t i e s  an d  p o w e r s  e n u m e r a t e d  I n  A S  1 3 . 2 6 . 1 5 0 ( c ) ;

(8) " v i s i t o r "  m e a n s  a p e r s o n  t r a i n e d  or e x p e r i e n c e d  in law, 

m e d i c a l  care, m e n t a l  h e a l t h  c a r e ,  e d u c a t i o n ,  r e h a b i l i t a t i o n ,  or s oc i a l  

w o r k  w h o  is a n  o f f i c e r ,  e m p l o y e e ,  or s p e c i a l  a p p o i n t e e  of t h e  c o u r t  w i t h  

n o  p e r s o n a l  i n t e r e s t  i n  t h e  p r o c e e d i n g s ;
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(9) " g u a r d i a n "  i n c l u d e s  full g u a r d i a n  and part i a l  guardianj

(10) " r e s p o n d e n t "  m e a n s  a p e r s o n  who, in a g u a r d i a n s h i p  p r o­

c e e d i n g  u n d e r  this c h a p t e r ,  is a l l e g e d  to be i n c a p a c i t a t e d  and for w h o m  

th e  a p p o i n t m e n t  of a g u a r d i a n  or a l t e r n a t i v e  a s s i s t a n c e  is soughtj 

" r e s p o n d e n t "  i n c l u d e s  a p e r s o n  s e e k i n g  the a p p o i n t m e n t  of a g u a r d i a n  or 

a l t e r n a t i v e  a s s i s t a n c e  fo r  h i m s e l f .

* Sec. 3. AS 1 3 . 2 6  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to a r t i c l e  3 to 

r e a d :

Sec. 1 3 . 2 6 . 0 9 0 .  P U R P O S E  A N D  B ASIS FOR G U AR D I A N S H I P .  G u a r d i a n s h i p  

for an i n c a p a c i t a t e d  p e r s o n  s h a l l  be u s e d  o n l y  as is n e c e s s a r y  to p r o­

m o t e  a n d  p r o t e c t  the w e l l - b e i n g  of the pers o n ,  shall be d e s i g n e d  to

e n c o u r a g e  the d e v e l o p m e n t  o f  m a x i m u m  s e l f - r e l i a n c e  and i n d e p e n d e n c e  o f  

t he p er s o n ,  a n d  s hall be o r d e r e d  only  to the ex t e n t n e c e s s i t a t e d  by the 

p e r s o n ' s  a c t u a l  m e n t a l  a n d  p h y s i c a l  limi t a t i o n s.  An i n c a p a c i t a t e d  

p e r s o n  for w h o m  a g u a r d i a n  h a s  b e e n  a p p o i n t e d  is not p r e s u m e d  to be 

i n c o m p e t e n t  a n d  r e t a i n s  all legal and c i v i l  rights except those w h i c h  

h a v e  b e e n  e x p r e s s l y  l i m i t e d  b y  court o r d e r  or hav e  been s p e c i f i c a l l y  

g r a n t e d  to t h e  g u a r d i a n  by  the court.

* Sec. 4. AS 1 3 . 2 6 . 0 9 5  is a m e n d e d  by a d d i n g  a ne w  s u b s e c t i o n  to read:

(e) A  t e s t a m e n t a r y  a p p o i n t m e n t  of a g u a r d i a n  by the p a r e n t  of a n

i n c a p a c i t a t e d  p e r s o n ,  o r  b y  the sp o u s e  o f  a m a r r i e d  i n c a p a c i t a t e d  person, 

m a y  g r a n t  all g u a r d i a n s h i p  p o w e r s  and d u t i e s  w h i c h  the d e c e a s e d  p a r e n t  

o r  s p o u s e  h e l d ,  s u b j e c t  to m o d i f i c a t i o n  b y  the court u n d e r  AS 13.2 6 .1 2 5 .

* Sec. 5. A S  1 3 . 2 6 . 1 0 5  is r e p e a l e d  an d  r e - e n a c t e d  to read:

S ec. 1 3 . 2 6 . 1 0 5 .  P E T I T I O N .  (a) A n y  p e r s o n  m a y  p e t i t i o n  the c o u r t

for a f i n d i n g  of i n c a p a c i t y  a n d  the a p p o i n t m e n t  of a g u a r d i a n  for hims e l f 

o r  f o r  a n o t h e r  p e r s o n .

(b) T h e  p e t i t i o n  f o r  a p p o i n t m e n t  o f  a g u a r d i a n  s h a l l  state

(1) th e  n a m e ,  age, a n d  a d d r e s s  o f  the p e t i t i o n e r  a n d  his
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r e l a t i o n s h i p  to t h e  respondent}

(2) the name, age, a n d  p r e s e n t  a d d r e s s  of the r e s p o n d e n t s

(3) the n a m e  and addr e s s  of the p e r s o n  or f a c i l i t y  p r e s e n t l y

h a v i n g  care, c u s t o d y ,  guard i a n s h i p , or c o n s e r v a t o r s h i p  of t h e  r e s p o n­

dent, if any, and the e x i s te n c e  of any o t h e r  r e s t r i c t i o n s  o n  the legal 

c a p a c i t y  of the r e s p o n d e n t  to act in h i s  o w n  behalf;

(4) the n a t u r e  and d e g r e e  of the a l l e g e d  incapacity}

(5) the p a r t i c u l a r  type and d u r a t i o n  of a p p o i n t m e n t  an d the

p r o t e c t i o n  an d a s s i s t a n c e  b e i n g  sought}

(6) the n ames and a d d r es s e s ,  un le s s  t h e y  are u n k n o w n  and 

cannot r e a s o n a b l y  be ascertained, of the i n d i v i d u a l s  most c l o s e l y  r e­

lated to the r e s p o n d e n t  by b l o o d  or m a r r ia g e ;

(7) the facts s u p p o r t i n g  the a l l e g a t i o n s  of i n c a p a c i t y  and

the need for a p p o i n t m e n t  of a guardian;

(8) th e  n a m e s  and a d d r e s s e s  of p e rs o n s  k nown to the p e t i­

tioner wh o  hav e k n o w l e d g e  that m ight p r o v e  h e l p f u l  in d e t e r m i n i n g  the 

ca p a c i t y  and n e e d s  of the re s p o n de n t .

(c) T h e  p e t i t i o n  may a l s o  n o m i n a t e  a g u a r d i a n  and i n c l u d e  a r e­

quest for t e m p o r a r y  g u a r d i a n s h i p  as p r o v i d e d  in AS 1 3 . 2 6 . 1 40  if the 

p e t i t i o n e r  b e l i e v e s  there is a n  i m m i n e n t  d a n g e r  that the p h y s i c a l  h e a l t h  

or sa f e t y  of the r e s p o n d e n t  wil l  be s e r i o u s l y  im p a i r e d  d u r i n g  the p e n­

dency of the g u a r d i a n s h i p  p r o c e e d i n g .  A r e q u e s t  for t e m p o r a r y  g u a r d­

ianship shall s p e c i f y  facts w h i c h  c a u s e  the p e t i t i o n e r  to b e l i e v e  that a 

t e m p o r a r y  g u a r d i a n  is necessary.

* Sec. 6. AS 1 3 . 2 6  is amended b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 3 . 2 6 . 1 0 6 .  INITI A L  C O U R T  P R O C E D U R E S .  (a) U p o n  the f i l i n g  of

a pe t i t i o n,  the c o u r t  shall s c h e d u l e  a h e a r i n g  o n  the i s s u e  of i n c a p a c­

ity. T h e  h e a r i n g  s hall be c o n d u c t e d  w i t h i n  120 days f r o m  the f i l i n g  of

the p e t i t i o n  u n l e s s  the c o u r t  p o s t p o n e s  the h e a r i n g  for caus e .
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(b) If the r e s p o n d e n t  d oes no t  h a v e  a n  a t t o r n e y  of h i s  o w n  c h o ic e ,  

the c o u r t  s hall a p p o i n t  a n  a t t o r n e y  to r e p r e s e n t  h i m  in the p r o c e e d i n g .

(c) T h e  c o u r t  s hall a p p o i n t  a v i s i t o r  as d e f i n e d  in A S  13.26.- 

005(8). T h e  v i s i t o r  s hall a r r a n g e  for e v a l u a t i o n s  to be p e r f o r m e d  a n d  

p r e p a r e  a w r i t t e n  r e p o r t  to be f i l e d  w i t h  t h e  court. T h e  c o u r t  shall 

al s o  a p p o i n t  an e x p e r t  w h o  h a s  e x p e r t i s e  in r e g a r d  to the a l l e g e d  or 

a d m i t t e d  i n c a p a c i t y  to i n v e s t i g a t e  the i s s u e  of i n c a p a c i t y .

(d) T h e  v i s i t o r  s h a l l  i n t e r v i e w  the r e s p o n d e n t  an d  th e  p e r s o n  

s e e k i n g  a p p o i n t m e n t  as g u a r d i a n ,  if any. T h e  v i s i t o r  s h a l l  c o n d u c t  the 

i n t e r v i e w s  and i n v e s t i g a t i o n s  n e c e s s a r y  to p r e p a r e  his r e p o r t  and s h a l l  

a r r a n g e  for the r e s p o n d e n t  to be e x a m i n e d  b y  the e x p e r t  a p p o i n t e d  u n d e r

(c) of this s e c t i o n .  T h e  e x p e r t ' s  w r i t t e n  r e p o r t  s h a l l  be i n c o r p o r a t e d  

i n t o  the v i s i t o r ' s  report.

(e) I n t e r v i e w s  and e x a m i n a t i o n s  s h a l l  tak e  p l a c e  in t h e  r e s p o n­

d e n t ' s  u s u a l  r e s i d e n c e  u n l e s s

(1) th e  r e s p o n d e n t  c o n s e n t s  to b e i n g  e x a m i n e d  or  i n t e r v i e w e d  

in a m e d i c a l  or m e n t a l  h e a l t h  f ac i l i t y i  or

(2) t h e  v i s i t o r  c o n s i d e r s  it n e c e s s a r y  to c o n d u c t  i n t e r v i e w s  

or e x a m i n a t i o n s  in a m e d i c a l  or m e n t a l  h e a l t h  f a c i l i t y .

Sec. 1 3 . 2 6 . 1 0 7 .  N O T I C E  O F  R I G H T S .  (a) U p o n  a p p o i n t m e n t ,  the 

v i s i t o r  s h a ll  p r o m p t l y

(1) e x p l a i n  to the r e s p o n d e n t ,  i n  a l a n g u a g e  or c o m m u n i c a t i o n  

s y s t e m  h e  can  u n d e r s t a n d ,  the p u r p o s e  of t h e  i n t e r v i e w  a n d  p o s s i b l e  

c o n s e q u e n c e s  of t h e  p r o c e e d i n g s j

(2) s e r v e  a c o p y  of t h e  p e t i t i o n  o n  the r e s p o n d e n t  in a c c o r­

da n c e  w i t h  the p r o c e d u r e  d e s c r i b e d  in AS 1 3 . 0 6 . 1 1 0 j

(3) e x p l a i n  a n d  p r o v i d e  to the r e s p o n d e n t  a w r i t t e n  s t a t e m e n t  

o f  th e  f o l l o w i n g  righ t s :

(A) h e  m a y  c o m m u n i c a t e  w i t h  a n  a t t o r n e y  o r  a n  e x p e r t  in 
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t h e  a l l e g e d  i n c a p a c i t y  b e f o r e  p r o c e e d i n g  w i t h  the i n t e r v i e w ;

(B) if h e  d o e s  n o t  h a v e  an a t t o r n e y ,  a n  a t t o r n e y ,  w h o s e  

n a m e ,  a d d r e s s ,  a n d  t e l e p h o n e  n u m b e r  s h a l l  b e  i n c l u d e d  in the s t a t e­

m e n t ,  w i l l  be d e s i g n a t e d  to a d v i s e  an d  r e p r e s e n t  h i m  b e f o r e  a n d  at 

a n y  j u d i c i a l  h e a r i n g s ,  a n d  the a t t o r n e y  m a y  a r r a n g e  f o r  a n  e x a m i n a­

t i o n  a n d  c o n s u l t a t i o n  w i t h  an e x p er t ;  a n d

(C) h e  may, i n s t e a d ,  e m p l o y  an a t t o r n e y  o r  e x p e r t  o f  h i s  

o w n  c h o i c e ;  and

(4) o f f e r  a s s i s t a n c e  to the r e s p o n d e n t  in c o n t a c t i n g  a n

a t t o r n e y .

(b) A s u b s t a n t i v e  i n t e r v i e w  of the  r e s p o n d e n t  or o t h e r  i n v e s t i­

g a t i o n  m a y  no t  be c o n d u c t e d  u n t i l  (a) o f  this s e c t i o n  h a s  b e e n  s a t i s­

fi e d  .

Se c .  1 3 . 2 6 . 1 0 8 .  V I S I T O R ' S  R E PO R T .  (a) T h e  v i s i t o r  s h a l l  f i l e  

w i t h  t h e  c o u r t  h i s  e v a l u a t i o n  r e p o r t , p r o o f  of s e r v i c e  o f  the p e t i t i o n  

u p o n  t h e  r e s p o n d e n t  a n d  p r o o f  o f  s e r v i c e  of h i s  r e p o r t  u p o n  th e  r e s p o n­

dent, h i s  a t t o r n e y ,  a n d  the p e t i t i o n e r ,  w i t h i n  90 day s  a f t e r  t h e  d a t e  o n  

w h i c h  t h e  p e t i t i o n  w a s  filed.

(b) T h e  v i s i t o r  sh al l ,  as p a r t  o f  the e v a l u a t i o n  r e p o r t ,  e x p l a i n  

a l t e r n a t i v e s  to g u a r d i a n s h i p  a n d  r e c o m m e n d  a n y  w h i c h  w i l l  s a f e g u a r d  t h e  

r e s p o n d e n t ' s  e s s e n t i a l  r e q u i r e m e n t s  for p h y s i c a l  h e a l t h  a n d  s a f e t y .  T h e  

e v a l u a t i o n  r e p o r t  m a y  r e c o m m e n d  p e r s o n a l  g u a r d i a n s h i p  o n l y  if the v i s i t o r  

d e t e r m i n e s  that the n e e d s  o f  t h e  r e s p o n d e n t  c a n n o t  b e  m e t  b y  o t h e r  

a l t e r n a t i v e s .

(c) T h e  e v a l u a t i o n  r e p o r t  s ha l l  i n c l u d e

(1) t h e  r e s u l t s  a n d  a n a l y s e s  of m e d i c a l  an d  o t h e r  t e s t s  a n d  

e x a m i n a t i o n s  p e r f o r m e d  w h i c h  d e s c r i b e  th e  r e s p o n d e n t ' s  m e n t a l ,  e m o­

tio n a l ,  p h y s i c a l ,  a n d  e d u c a t i o n a l  c o n d i t i o n ,  a d a p t i v e  b e h a v i o r  a n d  

s o c i a l  s k i l l s ,  a n d  w h i c h  s p e c i f y  t h e  d a t a  o n  w h i c h  t h e  d e s c r i p t i o n  is
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b a s e d ;

(2) r e c o m m e n d a t i o n s  r e g a r d i n g  the types and extent of a s s i s­

tance, if any, n e c e s s a r y  to meet the e s s e n t i a l  r e q u i r e m e n t s  for the 

p h y s i c a l  h e a l t h  and s a f e t y  of the r espondent;

(3) an e v a l u a t i o n  of the r e s p o n d e n t ' s  n e e d  for m e n t a l  h e a l t h  

t r e a t m e n t  a n d  w h e t h e r  t h e r e  is a s u b s t a n t i a l  p r o b a b i l i t y  tha t  a v a i l a b l e  

t r e a t m e n t  will  s i g n i f i c a n t l y  i m p r o v e  his mental condition;

(4) an e v a l u a t i o n  of the r e s p o n d e n t ' s  n e e d  for e d u c a t i o n a l  or 

v o c a t i o n a l  a s s i s t a n c e  or p e r sonal care  and w h e t h e r  these c a n  be m a d e  

a v a i l a b l e  to the r e s p o n d e n t ;

(5) an e v a l u a t i o n  of the p r o b a b i l i t y  that the i n c a p a c i t y  may 

s i g n i f i c a n t l y  lessen, a n d  the type of s e r vices or treatment w h i c h  will 

f a c i l i t a t e  i m p r o v e m e n t  in the r e s p o n d e n t ' s  c o n d i t i o n  or skills;

(6) a list o f  the n a me s  and a d d r e s s e s  of all i n d i v i d u a l s  who 

e x a m i n e d ,  i n t e rv i e w e d ,  or i n v e s t i g a t e d  the r e s p o n d e n t  and of the names 

and a d d r e s s e s  of all p e r s o n s  c o n t a c t e d  in p r e p a r a t i o n  of the report;

(7) a s u m m a r y  of the i n f o r m a t i o n  w h i c h

(A) wa s  s u p p l i e d  b y  the perso n s  de s c r i b e d  in (6) of this 

s u b s e c t i o n ; a n d

(B) s up p o r t s  the c o n c l u s i o n s  of the report;

(8) a d e s c r i p t i o n  of the a l t e r n a t i v e s  to g u a r d i a n s h i p  w hich 

w e r e  c o n s i d e r e d  a n d  no t r e c o m m e n d e d  and an e x p l a n a t i o n  of w h y  they  are 

not f e a s i b l e  to m e e t  the r e s p o n d e n t ' s  needs;

(9) a d e s c r i p t i o n  o f  t h e  p r e s e n t  h o m e  and l i v i n g  a r r a n g e m e n t  

of th e  r e s p o n d e n t  a n d  of a n y  o t h e r  p r o p o s e d  p l a c e m e n t  an d  a r e c o m m e n d a­

t i o n  for the r e s p o n d e n t ' 8 liv i n g  a r r a n g e m e n t  t hat p r o v i d es  the least 

r e s t r i c t i v e  s e t t i n g  n e c e s s a r y  to p r o t ec t  the r e s p o n d e n t  f r o m  seri o u s  

i l l n e s s ,  injury, o r  di s ease; a n d

(10) a s p e c i f i c a t i o n  o f  the f i n a n c i al  re sources o f  the resp o n -
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dent and his e n t i t l e m e n t s  to i n s u r an c e  b e nefits a n d  p u b l i c l y  o p e r a t e d  or 

s p o n s o r e d  health, m e n t a l  heal t h , and w e l f a r e  a s s i s t a n c e  w h i c h  m ight be 

e m p l o y e d  in the p r o v i s i o n  of servi c e s  to him.

(d) If p e r s o n a l  g u a r d i a n s h i p  is r e c om m e n d e d ,  the e v a l u a t i o n  re p o r t  

r e q u ir e d  u nder (c) o f  this s e c t i o n  s h a l l  include a g u a r d i a n s h i p  o u t l i n e 

w h i c h  identifies

(1) p o t e n t i a l  g u a rd i a n s  *

(2) the s p e c i f i c  servi c e s  n e c e s s a r y  an d  a v a i l a b l e  to prot e c t 

the respondent fro m  serious injury, i l l n e s s or disease, and, to the 

e x t e n t  possible, r e t u r n  the r e s p o n d e n t  to full c a p a c i t y  in h a n d l i n g  his 

o w n  affairsj

(3) the m e a n s  by w h i c h  the se r vices d e s c r i b e d  in (2) of this 

s u b s e c t i o n  may be f i n anced;

(4) the specific, least r e s t r i c t i v e  a u t h o r i t y  n e e d e d  by the 

g u a r d i a n  to provide the  s e r v i c es  d e s c r i b e d  in (2) of this s u b s e c ti o n .

(e) T h e p e t i t i o n e r  and the r e s p o n d e n t  may file r e s p o n s e s  to the 

e v a l u a t i o n  report w i t h i n  10 days of r e c e i v i n g  it. The c o u r t  m a y  grant 

addit i o n a l  time if r e q u e s t e d  for cause.

Sec. 13.26.109. EVALUATIONS: R I G H T  TO R E M A I N  SILENT; R E S P O N D E N T ' S

A T T O R N E Y  O R  EXPERT. (a) A w a r d  or r e s p o n d e n t  ha s  the r i g h t  to refuse 

to respond to q u e s t i o n s  in the course o f  e x a m i n a t i o n s  and e v a lu a t i o n s . 

However, he may be r e q u i r e d  to submit t o  i nterviews for the p u r p o s e  of 

a s c e r t a i n i n g  w h e t h e r  h e  lacks the c a p a c i t y  to m a k e  i n f o r m e d  d e c i s i on s 

a bout care and t r e a t m e n t  services.

(b) Statements of a ward or respondent in the course of evalua­

tions, examinations, and treatment under AS 1 3 . 2 6 . 0 9 0  - 1 3 . 2 6 . 1 5 5  are 

privileged and confidential and not admissible without the ward's or 

respondent's consent in any civil or criminal proceeding other than 

proceedings under A S  1 3 . 2 6 . 0 9 0 - 1 3 .2 6 . 1 5 5 .  A ward or respondent at a l l
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t i m e s  ha s the r i g h t  to r e f u s e  t o  a n s w e r  q u e s t i o n s  if t h e  a n s w e r s  m a y  

t e n d  to i n c r i m i n a t e  him .

(c) D u r i n g  a n  i n t e r v i e w  o r  t e s t i n g  c o n d u c t e d  u n d e r  A S  1 3 . 2 6 . 0 9 0  - 

1 3 . 2 6 . 1 5 5 ,  a w a r d  or r e s p o n d e n t  h a s  the r i g h t  to b e  a c c o m p a n i e d  b y  a n  

a t t o r n e y  or e x p e r t  of  h i s  o w n  c h o o s i n g .

(d) Th e  c o u r t ,  if r e q u e s t e d  by a w a r d  or r e s p o n d e n t  in p r e p a r a t i o n  

f or and in c o n n e c t i o n  w i t h  a h e a r i n g  h e l d  u n d e r  AS  1 3 . 2 6 . 0 9 0  - 1 3 . 2 6 . 1 5 5 ,  

s h a l l  a p p o i n t  a n  e x p e r t  h a v i n g  e x p e r t i s e  in r e g a r d  to the a l l e g e d  or 

a d m i t t e d  i n c a p a c i t y  to e x a m i n e  th e  r e s p o n d e n t  a n d  t e s t i f y  on  h i s  b e h a l f .  

T h e  r e q u e s t  s h a l l  be f i l e d  in c o u r t  at l e a s t  five d a y s  b e f o r e  th e  h e a r­

ing. An e x p e r t  a p p o i n t e d  u n d e r  this s u b s e c t i o n  m a y  b e  t h e  s a m e  e x p e r t  

a p p o i n t e d  u n d e r  A S  1 3 . 2 6 . 1 0 6 ( c ) .

Sec. 1 3 . 2 6 . 1 1 1 .  D U T I E S  A N D  P O W E R S  O F  R E S P O N D E N T ' S  A T T O R N E Y .  (a)

T h e  p r i n c i p a l  d u t y  o f  an a t t o r n e y  r e p r e s e n t i n g  a w a r d  or r e s p o n d e n t  is 

to r e p r e s e n t  the w a r d  or r e s p o n d e n t  z e a l o u s l y .  Z e a l o u s  r e p r e s e n t a t i o n  

i n c l u d e s  at l east

(1) p e r s o n a l  i n t e r v i e w s  w i t h  the w a r d  o r  r e s p o n d e n t ;

(2) e x p l a i n i n g ,  if p o s s i b l e ,  to the w a r d  or r e s p o n d e n t  in 

t e r m s  w h i c h  the w a r d  or r e s p o n d e n t  c a n  u n d e r s t a n d ,  th e  n a t u r e  a n d  

p o s s i b l e  c o n s e q u e n c e s  of the p r o c e e d i n g ,  the a l t e r n a t i v e s  w h i c h  a r e  

a v a i l a b l e ,  a n d  the r i g h t s  to w h i c h  he is en t i t l e d ;

(3) s e c u r i n g  an d p r e s e n t i n g  e v i d e n c e  a n d  t e s t i m o n y  a n d  o f f e r­

ing a r g u m e n t s  to p r o t e c t  the w a r d ' s  o r  r e s p o n d e n t ' s  r i g h t s  a n d  to 

f u r t h e r  his  i n t e r e s t s .

(b) T o  t h e  m a x i m u m  e x t e n t  p o s s i b l e ,  the w a r d  or r e s p o n d e n t  s h a l l  

r e m a i n  r e s p o n s i b l e  fo r  d e t e r m i n i n g  h i s  i n t e r e s t s .  H o w e v e r ,  h i s  a t t o r n e y  

m a y  s e e k  a p p o i n t m e n t  of a g u a r d i a n  a d  l i t e m  if t h e  c i r c u m s t a n c e s  o f  

AS 1 3 . 2 6 . 1 1 2  a p p l y .

Sec. 1 3 . 2 6 . 1 1 2 .  A P P O I N T M E N T  O F  A  G U A R D I A N  A D  L I T E M .  (a) U p o n  th e
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r e q u e s t  of a w a r d  or r e s p o n d e n t  or h i s  a t t o r n e y ,  the c o u r t  s h a l l  a p p o i n t  

a g u a r d i a n  ad l i t e m  to p r o t e c t  the r i g h t s  of the w a r d  or r e s p o n d e n t  in 

p r o c e e d i n g s  u n d e r  AS 1 3 . 2 6 . 0 9 0  - 1 3 . 2 6 . 1 5 5  if the c o u r t  is s a t i s f i e d  

t h a t  b e c a u s e  o f  i m p a i r e d  a b i l i t y  to e f f e c t i v e l y  r e c e i v e  and e v a l u a t e  

i n f o r m a t i o n  r e g a r d i n g  t h e  p r o c e e d i n g s  or b e c a u s e  of i m p a i r e d  a b i l i t y  to 

c o m m u n i c a t e  d e c i s i o n s  r e g a r d i n g  the p r o c e e d i n g s ,  the w a r d  or r e s p o n d e n t  

c a n n o t  d e t e r m i n e  his o w n  i n t e r e s t s  w i t h o u t  a s s i s t a n c e ,  and

(1) a g u a r d i a n  has not b e e n  a p p o i n t e d ;

(2) his i n t e r e s t s  and t h o s e  of h i s  g u a r d i a n  c o n f l i c t ;  or

(3) the a p p o i n t m e n t  is o t h e r w i s e  in the i n t e r e s t s  o f  justice.

(b) T h e  g u a r d i a n  ad l item s h a l l  a s s i s t  the w a r d  or r e s p o n d e n t  in 

d e t e r m i n i n g  h i s  i n t e r e s t s  in r e g a r d  to the l egal p r o c e e d i n g s  i n  which h e  

is i n v o l v e d .  If the w a r d  or r e s p o n d e n t  is e n t i r e l y  i n c a p a b l e  o f  d e t e r­

m i n i n g  hi s  o w n  i n t e r e s t s ,  the g u a r d i a n  ad l i t e m  s hall m a k e  t h a t  d e t e r­

m i n a t i o n  a n d  a d v i s e  th e  c o u r t  and c o u n s e l  for al l  p a r t i e s  a c c o r d i n g l y .  

T h e  g u a r d i a n  ad litem s h a l l

(1) i n q u i r e  t h o r o u g h l y  i n t o  all the c i r c u m s t a n c e s  t h a t  a 

p r u d e n t  i n d i v i d u a l  in t he  p o s i t i o n  of th e  w a r d  or r e s p o n d e n t  w o u l d  

c o n s i d e r  in d e t e r m i n i n g  h i s  ow n  i n t e r e s t s  in t h e p r o c e e d i n g s ;  a n d

(2) e n c o u r a g e  th e  w a r d  or r e s p o n d e n t  to p a r t i c i p a t e ,  to the 

m a x i m u m  e x t e n t  o f  hi s c a p a b i l i t y ,  in all d e c i s i o n s  and to act o n  his o wn  

b e h a l f  o n  all m a t t e r s  i n  w h i c h  he is able.

(c) T h e  a t t o r n e y  m a y  a l s o  be th e  g u a r d i a n  ad l i t e m  for t h e  ward or 

r e s p o n d e n t  if t h e r e  is n o  o t he r  p a r t y  r e a d i l y  a v a i l a b l e  and a b l e  to 

s e r v e  as a g u a r d i a n  ad l i t e m  a n d  w h o s e  i n t e r e s t s  w o u l d  n o t  c o n f l i c t  w i t h

t h o s e  o f  t h e  w a r d  or r e s p o n d e n t .

S ec, 1 3 . 2 6 . 1 1 3 .  H E A R I N G ,  (a) A t  the h e a r i n g  s c h e d u l e d  u n d e r  

A S  1 3 . 2 6 . 1 0 6 ,  the respondent has the r i g h t  to

(1 ) present evidence on his own behalf;



r r

(2) c r o s s - e x a m i n e  wit n e s s es  w h o  testi f y  agai n s t  hirai

(3) r e m a i n  silentj

(4) h a v e  the h e a r i n g  open o r  closed to the p u b l i c  as he

e l e c t s  t

(5) be prese n t  u n l e s s  the c o u r t  deter m i n e s  that his c o n d u c t 

in the c o u r t r o o m  is so d i s r u p t i v e  that the p r oc e e d i n g s  cannot r e a s o n a b l y  

c o n t i n u e  w i t h  h i m  present;

(6) be tried b y  j u r y  on the issue of incapacity.

(b) The b u r d e n  of p r o o f  by c lear and c on v i n c i n g  evide n ce  is u p o n  

the p e t i t i o n er ,  and a d e t e r m i n a t i o n  of i n c a p a c i t y  shall be made b e f o r e 

c o n s i d e r a t i o n  of proper disposition.

(c) If the r e s p o n d e n t  is found to be i n c apacitated, the c o u r t 

s h a l l  d e t e r m i n e  the extent of the i n c a p a c i t y  an d  the f e a s i b i l i t y of 

a l t e r n a t i v e s  to g u a r d i a n s h i p  to meet the needs of the respondent.

(d) If it is found tha t  a l te r n a t i v e s  to g u a r d i a n s h i p  are f e a si b l e

a n d  a d e q u a t e to meet the n e e d s  of the r e s p o ndent, the court may dismiss

the action a n d  order an a l t e r n a t i v e  f o r m  of protection.

(e) If it is found t hat the r e s p o n d e n t  is able to p e r fo r m  some,

bu t  not all, of the f u n c t i o n s  n e c e s s a r y  to care for himself, and a l t e r n a­

tives to g u a r d i a n s h i p  are no t  feasible or a d e q ua t e  to provide for the 

n e e d s  of the re sp o n d e n t ,  the court m a y  a p p o i n t a partial guardian, but 

m a y  not a p p o i n t  a full guardian.

(f) If it is found t h a t  the r e s p o n d e n t  is t o t a l l y  without c a p a c i t y  

to care for h i m s e l f  a nd  t h a t  a c o m b i n a t i o n  of alt er n a t i v e s  to g u a r d i a n­

sh i p  and the a p p o i n t m e n t  o f  a partial g u a r d i a n  is not feasible o r  a d e­

quate to m e e t  the needs of the re s p o n d en t ,  the court m a y  appoint a full 

g u ardian.

(g) A t  th e  time a g u a r d i a n  is appoi n t e d,  the c o u r t  shall m a k e  a 

r e a s o n a b l e  e f f o r t  to a c q u a i n t  the w a r d  w i t h  his right to request, at a
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later time, h i s  g u a r d i a n ' s  dis m i s sa l  or a m o d i f i c a t i o n  o f  the g u a r d i a n­

ship order. T h e  c o u r t  s h a l l  p r o v id e  a w r i t t e n  s t a t e m e n t  to the ward, 

e x p l a i n i n g  h i s  r i g h t s  a n d  s p e c i f y i n g  the p r o c e d u r e s  to b e  f o l lo w e d  in 

p e t i t i o n i n g  the court.

Sec. 1 3 . 2 6 . 1 1 4 .  P S Y C H O T R O P I C  M E D I C A T I O N  I N F L U E N C I N G  W ARDS OR 

R E S P O N D E N T S  A T  J U D I C I A L  H E A R I N G S .  (a) A war d  or r e s p o n d e n t  has a right 

to p a r t i c i p a t e  to the m a x i m u m  extent p o s s i b l e  in all j u d i c i a l  p r o c e e d­

ings c o n c e r n i n g  h i m  a n d  to be free f ro m  the i n f l u e n c e  o f  p s y c h o t r o p i c  

m e d i c a t i o n  d u r i n g  the p r o c e e d i n g s .

(b) It is the r e s p o n s i b i l i t y  of the a t t o r n e y  for the ward  or 

r e s p o n d e n t  to d e t e r m i n e  if the w a r d  or r e s p o n d e n t  is b e i n g  g iven t r e a t­

men t  wit h  p s y c h o t r o p i c  m e d i c a t i o n  the effe c t s  of w h i c h  w o u l d  c o n t i n u e  

d u r i n g  the J u d i c i a l  p r o c e e d i n g s  and, if so, to i n f o r m  the  court in 

w r i t i n g  a r e a s o n a b l e  t i m e  b e f o r e  the h e aring.

(c) Th e  court, u p o n  r e c e i pt  of the i n f o rmation, s h a l l  d e t e r m i n e  

the a d v i s a b i l i t y  of c o n t i n u a t i o n  or s u s p e n s i o n  of the t r e a t m e n t  for the

d u r a t i o n  of th e  j u d i c i a l  p r o c e e d i n g s  an d  m a y  m a k e  any  a p p r o p r i a t e  o r d e r

it c o n s i d e r s  n e c e s s a r y .  The court in m a k i n g  its d e t e r m i n a t i o n  sh a l l  

b a l a n c e  the i n t e r e s t  of m a x i m u m  p a r t i c i p a t i o n  f r o m  the w a r d  or r e s p o n­

den t  in the h e a r i n g s  a g a i n s t  the m e d i c a l  and r e h a b i l i t a t i v e  needs o f  the 

w a r d  or r e s p o n d e n t .

(d) If th e  w a r d  or r e s p o n d e n t  is under the i n f l u e n c e  of p s y c h o­

t r o p i c  m e d i c a t i o n  d u r i n g  the j u d i c i a l  p r o c e e d i n g  d e t e r m i n i n g  c a p a c i t y ,  

the trier of f a c t  sh a l l  tak e  that f a c t  into c o n s i d e r a t i o n  in m a k i n g  its 

d e t e r m i n a t i o n .

Sec. 13.26.116. GUARDIANSHIP ORDER, (a) If the court or jury 

determines that a person is incapacitated and the services of a guardian 

are necessary, the court shall enter an order which

(1 ) names the guardian and establishes a guardian-ward rela-
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(2) i n c l u d e s  f i n d i n g s  o f  fact w h i c h  s u p p o r t  e a c h  g r a n t  o f  

a u t h o r i t y  to the g u a r d i a n i

(3) a d o p t s  a g u a r d i a n s h i p  plan.

(b) T h e  g u a r d i a n s h i p  p l a n  s h a l l  s p e c i f y  the a u t h o r i t y  w h i c h  t h e  

g u a r d i a n  h a s  w i t h  r e g a r d  to

(1) m e d i c a l  c a r e  for t h e  w a r d ' s  p h y s i c a l  c o n d i t i o n !

(2) m e n t a l  h e a l t h  t r e a t m e n t  w h i c h  the g u a r d i a n  c o n s i d e r s  to 

b e  in the w a r d ' s  b e s t  i n t e r e s t s ;

(3) h o u s i n g  fo r  the w a r d  w i t h  c o n s i d e r a t i o n  o f  the f o l l o w i n g :

(A) the w i s h e s  o f  the w a r d ;

(B) the p r e f e r a b i l i t y  o f  a l l o w i n g  the w a r d  to r e t a i n  

l ocal c o m m u n i t y  tiesi an d

(C) the r e q u i r e m e n t  for s e r v i c e s  to be p r o v i d e d  i n  th e 

l e a s t  r e s t r i c t i v e  s e t t i n g ;

(4) p e r s o n a l  care, e d u c a t i o n a l  and v o c a t i o n a l  s e r v i c e s  n e c e s­

s a r y  for the p h y s i c a l  a n d  m e n t a l  w e l f a r e  o f  the w a r d  a n d  to r e t u r n  the 

w a r d  to full c a p a c i t y ;

(5) a p p l i c a t i o n  for h e a l t h  a n d  a c c i d e n t  i n s u r a n c e  a n d  a n y  

o t h e r  p r i v a t e  or g o v e r n m e n t a l  b e n e f i t s  t o  w h i c h  t h e  w a r d  m a y  be e n t i t l e d  

t o  m e e t  a n y  p a r t  o f  the c o s t s  o f  m e d i c a l ,  m e n t a l  h e a l t h ,  o r  r e l a t e d  

s e r v i c e s  p r o v i d e d  to the ward;

(6) p h y s i c a l  a n d  m e n t a l  e x a m i n a t i o n s  n e c e s s a r y  to d e t e r m i n e  

t h e  w a r d '8 m e d i c a l  an d  m e n t a l  h e a l t h  t r e a t m e n t  n e e d s ;  a n d

(7) c o n t r o l  o f  the e s t a t e  a n d  i n c o m e  o f  the w a r d  to p a y  for 

t h e  c o s t  of s e r v i c e s  w h i c h  t h e  g u a r d i a n  is a u t h o r i z e d  t o  o b t a i n  o n  

b e h a l f  o f  th e  w a r d .

(c) T h e  g u a r d i a n s h i p  p l a n  m a y  n o t  b e  m o r e  r e s t r i c t i v e  o f  t h e  

l i b e r t y  o f  th e  w a r d  t h a n  is r e a s o n a b l y  n e c e s s a r y  to p r o t e c t  t h e  w a r d
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f r o m  s e r i o u s  p h y s i c a l  i n j u r y ,  illness or d i s e a s e  and to p r o v i d e  h i m  w i t h  

m e d i c a l  c a r e  an d  m e n t a l  h e a l t h  t r e a t m e n t  for h i s  p h y s i c a l  a n d  m e n t a l  

h e a l t h .  T h e  g u a r d i a n s h i p  p l a n  shall be d e s i g n e d  to e n c o u r a g e  a w a r d  to 

p a r t i c i p a t e  in all d e c i s i o n s  w h i c h  a f f e c t  h i m  a n d  to act o n  his o w n  

b e h a l f  to the m a x i m u m  e x t e n t  p o s s i b l e .  T h e  c o u r t  may n o t  a s s i g n  a d u t y  

or p o w e r  to a g u a r d i a n  u n l e s s  the n e e d  for it h a s  bee n p r o v e n  to th e 

s a t i s f a c t i o n  of the c o u r t  a n d  no less r e s t r i c t i v e  a l t e r n a t i v e  or c o m b i­

n a t i o n  of a l t e r n a t i v e s  is s u f f i c i e n t  to s a t i s f y  the need.

(d) T h e  d u r a t i o n  of the term of g u a r d i a n s h i p  shall be d e t e r m i n e d  

by the c o u r t  o r d e r .  U p o n  r e c e i p t  of a r e p o r t  o r  o ther i n f o r m a t i o n  t h a t 

r e q u i r e s  f u r t h e r  c o n s i d e r a t i o n ,  the c o u r t  m a y  o r d e r  a r e v i e w  h e a r i n g  if 

it d e t e r m i n e s  t hat the h e a r i n g  is in the b e s t  i n t e r e s t s  o f  the w a r d .

Sec. 1 3 . 2 6 . 1 1 7 .  G U A R D I A N S H I P  I M P L E M E N T A T I O N  REPORT. W i t h i n  90 

d a y s  a f t e r  a p p o i n t m e n t  as g u a r d i a n ,  the g u a r d i a n  shall s u b m i t  to the 

c o u r t  a r e p o r t .  T h e  r e p o r t  shall d e s c r i b e  t h e  g u a r d i a n ' s  p r o g r a m  for 

i m p l e m e n t i n g  the g u a r d i a n s h i p  plan. Th e  p r i m a r y  goal o f  the p r o g r a m  

d e s c r i b e d  in the r e p o r t  s h a l l  be, to the m a x i m u m  ex t en t  p o s s i b l e ,  to 

d e v e l o p  or r e g a i n  the w a r d ' s  a b i l i t i e s  to h a n d l e  his o w n  a f f a i r s .  Th e 

r e p o r t  s h a l l  c o n s i d e r  h o u s i n g ,  m e d i c a l  care, a n d  e d u c a t i o n a l  a n d  v o c a­

ti o n a l  n e e d s  a n d  r e s o u r c e s .  In d e v e l o p i n g  t h e  report, the g u a r d i a n  

s h a l l  c o n s u l t  w i t h  h i s  w a r d  to the m a x i m u m  e x t e n t  p o s s i b l e .  T h e  o f f i c e  

o f  p u b l i c  g u a r d i a n  s h a l l  c o n t a c t  the g u a r d i a n  to o ffer a s s i s t a n c e  in 

p r e p a r i n g  the r e p o r t .  T h e  r e p o r t  s h a l l  s p e c i f y  the s e r v i c e s  w h i c h  a r e 

n e c e s s a r y  to m e e t  the e s s e n t i a l  r e q u i r e m e n t s  f o r  the w a r d ' s  p h y s i c a l  

h e a l t h  or s a f e t y  a n d  the m e a n s  for o b t a i n i n g  t h e  s e r v i c e s .  T h e  r e p o r t  

s h a l l  s p e c i f y  th e  m a n n e r  in w h i c h  the g u a r d i a n  will e x e r c i s e  a n d  s h a r e  

decision-making a u t h o r i t y  a n d  other items w h i c h  will a s s i s t  in f u l f i l l­

ing t h e  needs of the w a r d ,  t h e  terms of the g u a r d i a n s h i p  order, a n d  t h e  

duties of the guardian.
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Sec. 13 .26.118. R E P O R T I N G .  (a) A  g u a r d i a n  s ha l l  submit a r e p o r t 

to the c o u r t  or r e q u e s t  that a v i s i t o r  be a p p o i n t e d  to p r e p a r e  and 

s u b m i t  a r e p o r t  at l e a s t a n n u a l l y .  A c o u r t - a p p o i n t e d  v i s i t o r  s hall 

p r e p a r e  the report at least on c e  in eac h  t h r e e - y e a r  period. The g u a r d­

ian shall s u b m i t  an a d d i t i o n a l  re p o r t  to the court w h e n

(1) the c o u r t  o r d e r s  iti

(2) there is a s i g n i f i c a n t  c h a n g e  in the c a p a c i t y  of the w a r d  

to m ee t  the e s s e n t ia l  r e q u i r e m e n t s  for his h e a l t h  a n d  s a f e t y  or to 

p r o t e c t  h i s  rightsj

(3) the g u a r d i a n  r e s i gn s  or is removed} or

(4) the g u a r d i a n s h i p  is terminated.

(b) T h e  report s hall contain, but is not l i m i t e d  to, the f o l l o w i n g  

i n f o r m a t i o n :

(1) the n a m e  and a d d r e s s  of the w ard and the guardian:

(2) the w a r d ' s  p r e s e n t  mental, physical, an d  social c o n d i­

tions and  p r e s e n t  l i v i n g  a r r a n g e m e n t s }

(3) c h a n g e s  in the c a p a c i t y  of the w a r d  to m e e t  e s s e n t i a l  

r e q u i r e m e n t s  for his p h y s i c a l  h e a l t h  an d safety}

(4) the s e r v i c e s  b e i n g  p r ov i d e d  to the ward:

(5) the s i g n i f i c a n t  actio n s  t a k e n  by the g u a r d i a n  d u r i n g  the 

r e p o r t i n g  p e r i o d  in r e g a r d  to hi s  ward}

(6) a f i n a n c i a l  a c c o u n t i n g  of the e s t a t e  w h i c h  has b e e n  

s u b j e c t  to the p o s s e s s i o n  or c o n t r o l  of the g u ardians

(7) any o t h e r  i n f o r m a t i o n  r e q u e s t e d  b y  the c o u r t or n e c e s s a r y  

or d e s i r a b l e  in the o p i n i o n  of the g u a r d i a n  or v i s i t o r .

Sec. 13.26.131. C O S T S  IN G U A R D I A N S H I P  P R O C E E D I N G S .  (a) T h e  s t a t e  

s h a l l  b e a r  the costs o f  th e  v i s i t o r  an d  exp e r t  a p p o i n t e d  u n d er  A S  13.2 6 . - 

106(c).

(b) S u b j e c t  to (c) o f  this section, the r e s p o n d e n t  shall b e a r  the
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c o s t s  of the a t t o r n e y  a p p o i n t e d  u n de r  A S  1 3 . 2 6 . 1 0 6 ( b ) ,  of the e x p e r t  

a p p o i n t e d  u n d e r  AS 1 3 . 2 6 . 1 0 9 ( d ) ,  of t h e  g u a r d i a n  ad l i t e m  a p p o i n t e d  

u n d e r  AS 1 3 . 2 6 . 1 1 2 , a n d  of o t h e r  c o u r t  and g u a r d i a n s h i p  costs i n c u r r e d  

u n d e r  this c h a p t e r .

(c) T h e  s t a t e  s h a l l  p a y  all or p a r t  of t h e  c osts d e s c r i b e d  in (b) 

of thi s  s e c t i o n  if th e  court finds t h a t  the p a y m e n t  is n e c e s s a r y  to 

p r e v e n t  the r e s p o n d e n t  from s u f f e r i n g  f i n a n c i a l  h a r d s h i p  or f r o m  b e c o m­

ing de p e n d e n t  u p o n  a g o v e r n m e n t  a g e n c y  or a p r i v a t e  p e r s o n  or a g en c y .  

Sec. 7. AS 1 3 . 2 6 . 1 2 0  is a m e n d e d  to r e a d:

Sec. 1 3 . 2 6 . 1 2 0 .  T E R M I N A T I O N  O F  G U A R D I A N S H I P  FOR I N C A P A C I T A T E D  

P E R S O N .  The a u t h o r i t y  and r e s p o n s i b i l i t y  of a g u a r d i a n  for a n  i n c a p a­

c i t a t e d  p e r s o n  t e r m i n a t e s  u p o n  the d e a t h  of th e g u a r d i a n  or w a r d ,  the 

d e t e r m i n a t i o n  of i n c a p a c i t y  o f  the g u a r d i a n ,  t h e  [OR UPON] r e m o v a l  or 

r e s i g n a t i o n  of the g u a r d i a n  as p r o v i d e d  in AS 1 3 . 2 6 . 1 2 5 , or u p o n  the 

e x p i r a t i o n  of the p e r i o d  s p e c i f i e d  b y  court o r d e r  as the d u r a t i o n  of the 

g u a r d i a n s h i p . T e s t a m e n t a r y  a p p o i n t m e n t  u nder a n  i n f o r m a l l y  p r o b a t e d  

w i l l  t e r m i n a t e s  if the will is later d e n i e d  p r o b a t e  in a fo r m a l  p r o c e e d­

ing. T e r m i n a t i o n  d o e s  not a f f e c t  a g u a r d i a n ' s  [HIS] l i a b i l i t y  for prior 

a c t s  nor his o b l i g a t i o n  to a c c o u n t  f o r  [FUNDS AND] a s s e t s  of the [HIS] 

w a r d  over w h i c h  h e  e x e r c i s e d  c o n t r o l .

S e c .  8. AS 1 3 . 2 6 . 1 2 5  is a m e n d e d  to read:

Sec. 1 3 . 2 6 . 1 2 5 .  R E M O V A L  OR R E S I G N A T I O N  O F  G U A R D I A N ;  C H A N G E  IN OR 

T E R M I N A T I O N  O F  G U A R D I A N S H I P  [ I N C A P A C I T Y ] ,  (a) On p e t i t i o n  o f  t h e  wardj. 

t h e  guardian, or a n y  p e r s o n  i n t e r e s t e d  in the w a r d ' s  [HIS] w e l f a r e ,  the 

c o u r t  m a y  (1) r e v i e w  and a m e n d  a d e c i s i o n  of a  g u a r d i a n ;  or (2) if 

a l t e r n a t i v e s  w h i c h  a r e  less r e s t r i c t i v e  tha n  g u a r d i a n s h i p  or less r e­

st r i c t i v e  t h a n  t h e  e x i s t i n g  g u a r d i a n s h i p  p l a n  w o u l d  a s s i s t  t h e  w a r d  in 

m e e t i n g  hi s  e s s e n t i a l  r e q u i r e m e n t s  f o r  p h y s i c a l  h e a l t h  and s a f e t y ,  

m o d i f y  the p r o v i s i o n s  of it s  o r d e r  t o  (A) a m e n d  the g u a r d i a n s h i p  p l a n
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i o r  t h e  r e s p o n s i b i l i t i e s  of t h e  g u a r d i a n ;  (B) r e m o v e  a g u a r d i a n  a n d

? a p p o i n t  a s u c c e s s o r ; o r  (C) t e r m i n a t e  the g u a r d i a n s h i p  [IF IN T H E  B E S T

3 I N T E R E S T S  O F  T H E  W A R D ] .  O n  p e t i t i o n  of the g u a r d i a n ,  t h e  c o u r t  m a y

a a c c e p t  h i s  r e s i g n a t i o n  and  m a k e  a n y  o t h e r  o r d e r  w h i c h  m a y  be a p p r o p r i a t e ,

s (b) T h e  [AN O R D E R  A D J U D I C A T I N G  I N C A P A C I T Y  M A Y  S P E C I F Y  A M I N I M U M

0 P E R I O D ,  N O T  E X C E E D I N G  O N E  Y E A R ,  D U R I N G  W H I C H  N O  P E T I T I O N  FOR A N  A D J U D I -

/ C A T I O N  T H A T  T H E  W A R D  IS N O  L O N G E R  I N C A P A C I T A T E D  M A Y  BE F I L E D  W I T H O U T

8 S P E C I A L  L E A V E .  S U B J E C T  T O  T H I S  R E S T R I C T I O N ,  T H E ]  w a r d , th e g u a r d i a n ,  or

i) a n y  p e r s o n  i n t e r e s t e d  in the w a r d ' s  [HIS] w e l f a r e  m a y  p e t i t i o n  f o r  an

lo o r d e r  that t h e  w a r d  [HE] is no l o n g e r  i n c a p a c i t a t e d  or n o  l o n g e r  i n c a p a -

,, c i t a t e d  to the s a m e  e x t e n t  as h e  w a s  w h e n  t h e  o r i g i n a l  g u a r d i a n s h i p

1? o r d e r  was m a d e  or w h e n  the c o u r t  last a m e n d e d  the g u a r d i a n s h i p  o r d e r ,

n  ; a n d  for r e m o v a l  or r e s i g n a t i o n  of th e  g u a r d i a n , t e r m i n a t i o n  o f  t h e  g u a r d -

M  i a n s h i p ,  or a c h a n g e  in the r e s p o n s i b i l i t i e s  o f  the g u a r d i a n . A  r e q u e s t

)t) f o r  this o r d e r  m a y  b e  m a d e  b y  i n f o r m a l  l e t t e r  to the c o u r t  o r  j u d g e  and

)0 a n y  p e r s o n  w h o  k n o w i n g l y  i n t e r f e r e s  w i t h  t r a n s m i s s i o n  of  t h i s  k i n d  of

r e q u e s t  to the c o u r t  or j u d g e  m a y  b e  h e l d  i n  [ A D J U D G E D  G U I L T Y  O F ]  con-

1R t e m p t  of co u r t .

(c) B e f o r e  r e m o v i n g  a g u a r d i a n ,  c h a n g i n g  his r e s p o n s i b i l i t i e s ,  

a c c e p t i n g  the r e s i g n a t i o n  of a g u a r d i a n ,  o r  o r d e r i n g  t h a t  a w a r d ' s  

g u a r d i a n s h i p  be c h a n g e d  or [ I N C A P A C I T Y  HAS] t e r m i n a t e d ,  th e  c o u r t ,  

f o l l o w i n g  t h e  s a m e  p r o c e d u r e s  to s a f e g u a r d  th e  r i g h t s  o f  t h e  w a r d  as 

a p p l y  to a p e t i t i o n  fo r  a p p o i n t m e n t  of a g u a r d i a n  a n d  a p p l y i n g  the l e as t  

r e s t r i c t i v e  a l t e r n a t i v e  n e c e s s a r y  to m e e t  t h e  n e e d s  o f  th e  w a r d  a f t e r  

c o n s i d e r a t i o n  of  a l t e r n a t i v e s  to g u a r d i a n s h i p  s e r v i c e s , m a y  s e n d  a 

v i s i t o r  to th e  r e s i d e n c e  o f  t h e  p r e s e n t  g u a r d i a n  a n d  to t h e  p l a c e  w h e r e  

t h e  w a r d  r e s i d e s  o r  is d e t a i n e d ,  t o  o b s e r v e  c o n d i t i o n s  a n d  r e p o r t  in 

w r i t i n g  t o  the c o u r t .

(d) If at a n y  t i m e  t h e  w a r d  r e q u e s t s  o r  i n d i c a t e s  to h i s  g u a r d i a n
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or to th e  a g e n c y  r e s p o n s i b l e  f o r  his c a r e  or its e m p l o y e e  that he 

d e s i r e s  a c h a n g e  in g u a r d i a n s h i p ,  the g u a r d i a n  or th e  a g e n c y  p r o v i d i n g  

c a r e  s h a l l  i n f o r m  the c o u r t  o f  th e  r e q u e s t  or i n d i c a t i o n .

(e) If the g u a r d i a n  d i e s ,  or if o n  the b a s i s  of a p e t i t i o n  f i l e d  

u n d e r  thi s  s e c t i o n  or a r e p o r t  or o ther i n f o r m a t i o n ,  t h e r e  is p r o b a b l e  

c a u s e  to b e l i e v e  a g u a r d i a n  is n o t  p e r f o r m i n g  his r e s p o n s i b i l i t i e s  

e f f e c t i v e l y  a n d  t h e r e  is a n  i m m i n e n t  d a n g e r  that the p h y s i c a l  h e a l t h  or 

s a f e ty of t h e  w a r d  w i l l  be s e r i o u s l y  imp a i r ed ,  the c o u r t  shall t a k e  w h a t  

e v e r  a c t i o n  is n e c e s s a r y  to p r o t e c t  the ward, i n c l u d i n g  the d i s m i s s a l  of 

the g u a r d i a n  a n d  a p p o i n t m e n t  o f  a t e m p o r a r y  g u a r d i a n  w i t h o u t  a h e a r i n g .

* Sec. 9. AS 1 3 . 2 6 . 1 3 5  is a m e n d e d  to read:

Sec. 1 3 . 2 6 . 1 3 5 .  N O T I C E S  IN G U A R D I A N S H I P  P R O C E E D I N G S .  (a) In a 

p r o c e e d i n g  f o r  the a p p o i n t m e n t , ch a n g e  in r e s p o n s i b i l i t i e s ,  [OR] r e m o v a l  

of a g u a r d i a n , or t e r m i n a t i o n  o f  g u a r d i a n s h i p ,  [OF AN I N C A P A C I T A T E D  

P E R S O N ]  o t h e r  tha n  the a p p o i n t m e n t  of a t e m p o r a r y  g u a r d i a n  or t e m p o r a r y  

s u s p e n s i o n  of a g u a r d i a n ,  n o t i c e  of h e a r i n g  shall be g i v e n  to e a c h  o f

* the  f o l l o w i n g :

(1) the w a r d  or r e s p o n d e n t  b y  the v i s i t o r  as p r o v i d e d  in 

AS 1 3 . 2 6 . 1 0 7  [THE P E R S O N  A L L E G E D  TO BE I N C A P A C I T A T E D  A N D  HIS S P O U S E ,  

P A R E N T S  A N D  A D U L T  C H I L D R E N ] j

(2) a n y  p e r s o n  w h o  is s e r v i n g  as his g u a r d i a n ,  c o n s e r v a t o r  or 

w h o  has  h i s  c a r e  a n d  cu s t o d y ;  [AND]

(3) in c a s e  no o t h e r  p e r s o n  is n o t i f i e d  u n d e r  (4) [(1)] o f  

this s u b s e c t i o n ,  at least o n e  o f  his c l o s e s t  a d u l t  r e l a t i v e s ,  if a n y  c a n  

be f o u n d s

(4) the spouse, p a r e n t s ,  a n d  a d u l t  c h i l d r e n  o f  the w a r d  o r  

r e s p o n d e n t  >

(5) a n y  p e r s o n  w h o  p e r f o r m e d  a n  e v a l u a t i o n  f o r  the v i s i t o r ' s  

r e p o r t  w i t h i n  th e  p r e v i o u s  t w o  y e a r s ;
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(6) th e  w a r d ' s  or r e s p o n de n t ' s  at t o r n ey ;  and

(7) th e w a r d ' 8 or r e s p on d e n t ' s  g u a r d i a n  ad litem if one 

has b e e n  a p p o i n t e d .

(b) N o t i c e  shall be se r v e d  p e r s o n a l l y  o n  the ward ' s  or r e s p o n­

dent's [A L L E G E D  I N C A P A C I T A T E D  PERSON, AND HISj s p o u s e  and p a r e n t s  if 

they c a n  be f o u n d  w i t h i n  the state. E x c e p t  as p r o v i d e d  in (a)(1) of 

this s ec t i o n ,  n o t i c e  [NOTICE] to the s p o u s e  and parents, if they c a n n o t  

be f o u n d w i t h i n  the state, and to all o th e r  p e r s o ns  [EXCEPT T H E  A L L E G E D  

I N C A P A C I T A T E D  P E RS O N ]  s h a l l  be g iven as p r o v i d e d  in AS 1 3.06.110. 

[WAIVER O F  N O T I C E  BY T H E  PE R S O N  A L L E G E D  T O  BE I N C A P A C I T A T E D  IS NOT 

EF F E C T I V E  U N L E S S  HE A T T E N D S  TH E  H E A R IN G  OR HIS W A I V E R  OF N O T I C E  IS 

C O N F I R M E D  IN A N  I N T E R V I E W  W I T H  T H E  VISITOR. R E P R E S E N T A T I O N  OF THE 

A L L E G E D  I N C A P A C I T A T E D  P E R S O N  BY A G U A R D I A N  AD L I T E M  IS N O T  N E C E S S A R Y . ]

(c) Th e n o t i c e  s h a l l  set out the date, time, place, p u r p o s e  a n d  

p o s s ib l e  c o n s e q u e n c e s  of the h e a r i n g  and the rig h t s  of the w a r d  or 

r e s p o n d e n t  an d  a n y  o t h e r part i e s  to the p r o c e e d i n g s .  #

* Sec. 10. AS 1 3 . 2 6 . 1 4 0  is r e p e a le d  and r e - e n a c t e d  to read:

Sec. 1 3 . 2 6 . 1 4 0 .  T E M P O R A R Y  GUARD I A N S .  (a) If d u r i n g  the p e n d e n c y  

of an i n i t ia l  p e t i t i o n  for g u a r d i a n s h i p  it appe ar s  that t h e  r e s p o n d e n t  

is in n eed of i m m e d i a t e  se r vices to p r o t e c t  him  a g a i n s t  s e r i o u s  injury, 

illness or d i s e a s e  and the r e s p o n d e n t  is not c a p a b l e  of p r o c u r i n g  the 

n e c e s s a r y  s e r v i c e s ,  the pe t i t i o n e r  may r e q u e s t  the a p p o i n t m e n t  of a 

t e m p o r a r y  g u a r d i a n  to a u t h o r i z e  the s e rvices. Th e  r e q u e s t  shall s tate 

the r e a s o n s  a n d  f a c t u a l  basis for the r e q u e s t . T h e  p e t i t i o n e r  s h a l l 

i m m e d i a t e l y  f i l e  the r e q u e s t  w i t h  the c o u r t  and s erve c o p i e s  on the 

r e s p o n d e n t  a n d  hi s  a t t o r n e y . The court s hall c o n d u c t  a h e a r i n g  w i t h i n  

72 h o u r s  a f t e r  the fili n g .

(b) A t  th e  t e m p o r a r y  g u a r d i a n s h i p  h e a r i n g ,  the r e s p o n d e n t  shall 

ha v e  the r i g h t s  set o u t  in AS 13.26 . 1 1 3 ( b ) .
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(c) T h e  b u r d e n  of p r o o f  at the h e a r i n g  s hall b e  b y  a p r e p o n d e r a n c e  

of the e v i d e n c e  a n d  s h a l l  b e  u p o n  the p e t i t i o n e r .

(d) If the c o u r t  d e t e r m i n e s  that a t e m p o r a r y  g u a r d i a n  s h o u l d  be 

a p p o i n t e d ,  it s h a l l  m a k e  the a p p o i n t m e n t  a n d  g r a n t  to the g u a r d i a n  o n l y  

the a u t h o r i t i e s  t h a t  are l e a s t  r e s t r i c t i v e  u p o n  the l i b e r t y  of the 

r e s p o n d e n t  and w h i c h  e n a b l e  the t e m p o r a r y  g u a r d i a n  to p r o v i d e  the e m e r­

g e n c y  s e r v i c e s  n e c e s s a r y  to p r o t e c t  th e  r e s p o n d e n t  f r o m  se r i o u s  injury, 

i l l n e s s  or d is e a s e .

(e) T h e  t e m p o r a r y  g u a r d i a n s h i p  s h a l l  e x p i r e  at the time of the 

a p p o i n t m e n t  of a f u l l  or p a r t i a l  g u a r d i a n  or u p o n  th e  d i s m i s s a l  of the 

p e t i t i o n  for g u a r d i a n s h i p .

(f) If no g u a r d i a n s h i p  p e t i t i o n  is p e n d i n g  but the c o u r t  is i n­

fo r m e d  of a p e r s o n  w h o  i3 a p p a r e n t l y  i n c a p a c i t a t e d  an d  in n e e d  of e m e r­

g e n c y  l i f e - s a v i n g  s e r v i c e s ,  the c ourt m a y  a u t h o r i z e  the s e r v i c e s  u p o n  

d e t e r m i n i n g  that d e l a y  u n t i l  a g u a r d i a n s h i p  h e a r i n g  c a n  be h e l d  w o u l d  

e n t a i l  a l i f e - t h r e a t e n i n g  r i s k  to the p e r s o n .

* Sec. 11. AS 1 3.26 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 3 . 2 6 . 1 4 1 .  E M E R G E N C Y  POWE R S .  N o t w i t h s t a n d i n g  the limits o f  a

t e m p o r a r y  g u a r d i a n s h i p  or g u a r d i a n s h i p  or d e r ,  a t e m p o r a r y  g u a r d i a n  a n d  

g u a r d i a n  at all t i m e s  h a v e  th e r ight t o  a u t h o r i z e  th e  p r o v i s i o n  of 

e m e r g e n c y  l i f e - s a v i n g  s e r v i c e s .  T h i s  r i g h t  i n c l u d e s  the p o w e r  to a u t h o­

riz e  h o s p i t a l i z a t i o n  w i t h o u t  a d v a n c e  c o u r t  a p p r o v a l .

* Sec. 12. AS 13.26.145 is repealed and re-enacted to read:

Sec. 13.26.145. WHO MAY BE GUA R D I A N , PRIORITIES. (a) The court 

may appoint a competent person, the public guardian, or a private asso­

ciation organized solely to conduct an active guardianship program for 

incapacitated persons, as guardian of an incapacitated person.

(b) The court may not appoint a person to be a guardian of an

incapacitated person if the person

_19_ HB 572
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(1) p r o v i d e s ,  or is l i k e l y  to p r o v i d e  d u r i n g  t he  g u a r d i a n s h i p  

p e r i o d ,  s u b s t a n t i a l  s e r v i c e s  to t h e  i n c a p a c i t a t e d  p e r s o n  in a p r o f e s­

si o n a l  or b u s i n e s s  c a p a c i t y ,  o t h e r  t h a n  in hi s  c a p a c i t y  as g u a r d i a n ;

(2) is, o r  is l i k e l y  to b e c o m e  d u r i n g  t h e  g u a r d i a n s h i p  p e r i o d ,  

a c r e d i t o r  o f  the i n c a p a c i t a t e d  p e r s o n ,  o t h e r  th a n  in h i s  c a p a c i t y  as 

g u a r d i a n ;

(3) has, o r  is l i k e l y  to h a v e  d u r i n g  the g u a r d i a n s h i p  p e r i o d ,  

i n t e r e s t s  w h i c h  m a y  c o n f l i c t  w i t h  t h o s e  of the i n c a p a c i t a t e d  pers o n ;  or

(4) is e m p l o y e d  b y  a p e r s o n  w h o  w o u l d  be d i s q u a l i f i e d  u n d e r  

(1) - (3) o f  this s u b s e c t i o n .

(c) A p e r s o n  m a y  be a p p o i n t e d  as the g u a r d i a n  o f  an i n c a p a c i t a t e d  

p e r s o n  n o t w i t h s t a n d i n g  the p r o v i s i o n s  o f  (b) o f  thi s  s e c t i o n  if he is 

th e  s p o u s e ,  a d u l t  c h i l d ,  p a r e n t ,  o r  s i b l i n g  of the i n c a p a c i t a t e d  p e r s o n  

a n d  the c o u r t  d e t e r m i n e s  that the p o t e n t i a l  c o n f l i c t  o f  i n t e r e s t  is 

i n s u b s t a n t i a l  a n d  t h a t  the a p p o i n t m e n t  w o u l d  c l e a r l y  be in the bes t  

i n t e r e s t s  o f  the i n c a p a c i t a t e d  p e r s o n .

(d) S u b j e c t  to (e) o f  th i s  s e c t i o n ,  q u a l i f i e d  p e r s o n s  h a v e  p r i o r­

ity for a p p o i n t m e n t  as g u a r d i a n  in the f o l l o w i n g  o r d e r :

(1) a p e r s o n  or a s s o c i a t i o n  n o m i n a t e d  b y  th e  i n c a p a c i t a t e d  

p e r s o n ,  if at the t i m e  of th e  n o m i n a t i o n  the i n c a p a c i t a t e d  p e r s o n  h a d  

t h e  c a p a c i t y  to m a k e  a r e a s o n a b l y  i n t e l l i g e n t  c h o i c e ;

(2) the s p o u s e  o f  th e  i n c a p a c i t a t e d  p e r s o n ;

(3) a n  a d u l t  c h i l d  o r  p a r e n t  of the i n c a p a c i t a t e d  person;

(4) a r e l a t i v e  o f  th e  i n c a p a c i t a t e d  p e r s o n  w i t h  w h o m  the

i n c a p a c i t a t e d  p e r s o n  has r e s i d e d  f o r  m o r e  t h a n  s i x  m o n t h s  d u r i n g  the 

y e a r  b e f o r e  t h e  f i l i n g  of t h e  p e t i t i o n ;

(5) a r e l a t i v e  o r  f r i e n d  w h o  h a s  d e m o n s t r a t e d  a s i n ce r e ,  

l o n g s t a n d i n g  i n t e r e s t  in t h e  w e l f a r e  o f  t h e  i n c a p a c i t a t e d  person;

(6) t h e  p u b l i c  g u a r d i a n .
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(e) T h e  p r i o r i t i e s  e s t a b l i s h e d  in (d) of this s e c t i o n  are not 

b i n d i n g ,  a n d  the c o u r t  s h a l l  s e l e c t  th e  p e r s o n  or a s s o c i a t i o n  w h o  is 

b e s t  q u a l i f i e d  a n d  w i l l i n g  to serve. T h e  c o u r t  s ha l l  a l s o  g i v e  c o n­

s i d e r a t i o n  to a n o m i n a t i o n  b y  a p e r s o n  d e s c r i b e d  in (d) of this s e c t i o n  

a n d  to a n o m i n a t i o n  i n  the w i l l  of a d e c e a s e d  p a r e n t  or s p o u s e  of the 

i n c a p a c i t a t e d  p e r s o n .

* Sec .  13. AS 1 3 . 2 6 . 1 5 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 1 3 . 2 6 . 1 5 0 .  G E N E R A L  PO W E R S  A N D  D U T I E S  O F  G U A R D I A N .  (a) A 

g u a r d i a n  s h a l l  d i l i g e n t l y  a n d  in g o o d  f a i t h  c a r r y  out the s p e c i f i c  

d u t i e s  and p o w e r s  a s s i g n e d  b y  the court. In c a r r y i n g  out hi s  d u t i e s  a n d  

p o w e r s ,  the g u a r d i a n  s ha l l  e n c o u r a g e  the w a r d  to p a r t i c i p a t e  to the 

m a x i m u m  e x t e n t  of h i s  c a p a c i t y  in all d e c i s i o n s  w h i c h  a f f e c t  him, to a ct

o n  h i s  o w n  b e h a l f  in all m a t t e r s  in w h i c h  he is able, a n d  to d e v e l o p  or

r e g a i n ,  to th e m a x i m u m  e x t e n t  p o s si b l e ,  hi s  c a p a c i t y  to m e e t  the e s s e n­

tia l  r e q u i r e m e n t s  fo r  h i s  p h y s i c a l  h e a l t h  or s a f e t y ,  to p r o t e c t  h i s  

r i g h t s ,  a n d  to m a n a g e  h i s  f i n a n c i a l  r e s o u r c e s .

(b) A p a r t i a l  g u a r d i a n  of an i n c a p a c i t a t e d  p e r s o n  h a s  o n l y  the 

p o w e r s  and d u t i e s  r e s p e c t i n g  his w a r d  e n u m e r a t e d  in the c o u r t  or d e r.

(c) A full g u a r d i a n  o f  a n  i n c a p a c i t a t e d  p e r s o n  ha s t h e  s a m e  p o w e r s  

a n d  d u t i e s  r e s p e c t i n g  h i s  w a r d  that a p a r e n t  h a s  r e s p e c t i n g  h i s  u n e m a n­

c i p a t e d  m i n o r  c h i l d  e x c e p t  that the g u a r d i a n  is n o t  l i a b l e  to t h i r d  

p e r s o n s  for acts of t h e  w a r d  s o l e l y  b y  r e a s o n  of the p a r e n t a l  r e l a t i o n­

ship. E x c e p t  as m o d i f i e d  b y  o r d e r  of the court, a full g u a r d i a n ' s  

p o w e r s  an d d u t i e s  i n c l u d e ,  bu t  are n o t  l i m i t e d  to, the f o l l o w i n g :

(1) h e  is e n t i t l e d  to c u s t o d y  o f  the p e r s o n  o f  hi s  w a r d  a n d

s h a l l  a s s u r e  t h a t  t h e  w a r d  h a s  a p l a c e  of a b o d e  in the l e a s t  r e s t r i c t i v e

s e t t i n g  c o n s i s t e n t  w i t h  t h e  e s s e n t i a l  r e q u i r e m e n t s  for the w a r d ' s  p h y s i­

cal h e a l t h  a n d  sa f e t y i

(2) h e  s h a l l  a s s u r e  the care, c om f o r t ,  an d  m a i n t e n a n c e  o f  t h e
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ward;

(3) he s h a l l  a ss u r e  that the w a r d  r e c e i v e s  the s e r v i c e s  

n e c e s s a r y  to m e e t  the e s s e n t i a l  r e q u i r e m e n t s  for the w a r d ' s  p h y s i c a l  

h e a l t h  a n d  s a f e t y  an d  to de v e l o p  or regain, to the m a x i m u m  e x t e n t  p o s­

sible, the c a p a c i t y  to m e e t  his needs for p h y s i c a l  h e a l t h  and s a f e t y ;

(4) he s h a l l  a s s u r e  t h ro u g h  the i n i t i a t i o n  o f  court a c t i o n  

and o t h e r  means that the w a r d  enjoys all per s o na l ,  civil, and h u m a n

r i g h t s  to w h i c h  the w a r d  is entitled;

(5) he m a y  giv e consents or a p p r o v a l s  n e c e s s a r y  to e n a b l e  the 

war d  to r e c e i v e  m e d i c a l  or other p r o f e s s i o n a l  care, counsel, t r e a t m e n t  

or s e r v i c e s  exc e p t  as o t h e r w i s e  limit e d  b y  (e) of this section;

(6) if a c o n s e r v a t o r  for the e s t a t e  of the w a r d  has n o t  b e e n  

a p p o i n t e d ,  the g u a r d i a n  m a y  r e c e i ve  m o n e y  an d  p r o p e r t y  d e l i v e r a b l e  to 

the w a r d  and a p p l y  the m o n e y  and p r o p e r t y  for support, care, a n d  e d u c a­

tion of the ward; h o w e v e r ,  he m a y  not u s e the ward's m o n e y  or p r o p e r t y  

to p a y  for r o o m  and b o a r d  w h i c h  he, h i s  spouse, parent, or c h i l d  ha v e  

f u r n i s h e d  the w a r d  u n l e s s  a cha r g e  for the s e r v ic e  is a p p r o v e d  b y  o rd e r  

of the court made u p o n  n o t i c e  to at l east on e  of the n e x t  of k i n  of the 

ward, if no t i c e  is pos s i b l e ;  he shall e x e r c i s e  care to c o n s e r v e  a n y 

e x c e s s  for the w a r d ' s  needs;

(7) if a c o n s e r v a t o r  of the e s t a t e  of the w a r d  has b e e n  

appo i n t ed ,  the g u a r d i a n  shall p a y  all of the ward's e s t a t e  r e c e i v e d  by 

the g u a r d i a n  in e x c e s s  of the m o n e y  e x p e n d e d  to mee t  c u rr e n t  e x p e n s e s  

for support, care, a n d  e d u c a t i o n  of the w a r d  to the c o n s e r v a t o r  for 

m a n a g e m e n t  as p r o v i d e d  In AS 1 3 . 2 6 . 1 6 5  - 13.26.315, a n d  the g u a r d i a n  

sh a l l  accou n t  to th e  c o n s e r v a t o r  for m o n e y  expended.

(d) A full guardian of a ward, for whom a conservator has also 

been appointed, shall control the custody and care of the ward and is 

entitled to receive reasonable sums for his services and for room and
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b o a r d  f u r n i s h e d  to the w a r d  as a g r e e d  u p o n  b e t w e e n  the g u a r d i a n  a n d  the 

c o n s e r v a t o r .  T h e  g u a r d i a n  m a y  r e q u e s t  the c o n s e r v a t o r  to e x p e n d  the 

w a r d ' s  e s t a t e  for the w a r d ' s  care a n d  m a i n t e n a n c e .

(e) A g u a r d i a n  may n o t

(1) p l a c e  the w a r d  in a f a c i l i t y  or i n s t i t u t i o n  for the 

m e n t a l l y  ill o t h e r  than t h r o u g h  a f o r m a l  c o m m i t m e n t  p r o c e e d i n g  u n d e r  

AS 4 7 . 3 0 . 0 7 0  in w h i c h  the w a r d  has a s e p a r a t e  g u a r d i a n  ad litem;

(2) c o n s e n t  on b e h a l f  of the w a r d  to an a b o r t i o n ,  s t e r i l i z a­

tion, p s y c h o s u r g e r y ,  or remo v a l  of b o d i l y  o r g a n s  e x c e p t  w h e n  n e c e s s a r y  

to p r e s e r v e  the life or preve n t  s e r i o u s  i m p a i r m e n t  of the p h y s i c a l  

h e a l t h  of the ward;

(3) c o n s e n t  on b e h a l f  of the w a r d  to the w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p rocedures;

(4) c o n s e n t  on b e h a l f  of the w a r d  to the p e r f o r m a n c e  of  an  

e x p e r i m e n t a l  m e d i c a l  p r o ce d u r e  or to p a r t i c i p a t i o n  in a m e d i c a l  e x p e r i­

ment not i n t e n d e d  to p r e s e r v e  the lif e  or p r e v e n t  s e r i o u s  i m p a i r m e n t  of 

the p h y s i c a l  h e a l t h  of the ward;

(5) p r o h i b i t  the m a r r i a g e  or d i v o r c e  of the w a r d ;

(6) c o n s e n t  on b e h a l f  of the w a r d  to t e r m i n a t i o n  of the 

w a r d ' s  p a r e n t a l  rights.

* Sec. 14. AS 1 3 . 2 6 . 1 9 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(d) The court shall investigate alternatives to a conservator and 

the use of a special conservator as provided in AS 13.26.205(c). A con­

servator may be appointed only if a less restrictive protective order or 

the services of a special conservator are not adequate to protect the 

estate of the protected person. The court shall, to the extent pos­

sible, consult with the protected person in determining what action 

should be taken.

* Sec. 15. AS 13.26.205(c) is amended to read:
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(c) B e f o r e  a p p r o v i n g  a p r o t e c t i v e  a r r a n g e m e n t  or o t h e r  t r a n s a c t i o n  

u n d e r  t his s e c t i o n ,  th e  c o u r t  s h a l l  c o n s i d e r  the i n t e r e s t s  o f  c r e d i t o r s  

a n d  d e p e n d e n t s  o f  th e  p r o t e c t e d  p e r s o n  and, in v i e w  of h i s  d i s a b i l i t y ,  

w h e t h e r  t h e  p r o t e c t e d  p e r s o n  n e e d s  t h e  c o n t i n u i n g  p r o t e c t i o n  of a c o n­

s e r v a t o r .  If o n l y  c e r t a i n  p o w e r s  n e e d  be g i v e n  to the c o n s e r v a t o r  or

the s e r v i c e s  o f  a c o n s e r v a t o r  a r e  n e e d e d  o n l y  for a l i m i t e d  n u m b e r  o f

t r a n s a c t i o n s ,  a s p e c i a l  c o n s e r v a t o r  m a y  be a p p o i n t e d .  T h e  c o u r t  m a y  

a p p o i n t  a s p e c i a l  c o n s e r v a t o r  to a s s i s t  in the a c c o m p l i s h m e n t  of a n y  

p r o t e c t i v e  a r r a n g e m e n t  or o t h e r  t r a n s a c t i o n  a u t h o r i z e d  u n d e r  this s e c­

tio n  w h o  s h a l l  h a v e  the a u t h o r i t y  c o n f e r r e d  b y  the o r d e r  a n d  s e r v e  u n t i l  

d i s c h a r g e d  b y  o r d e r  a f t e r  r e p o r t  t o  the c o u r t  of all m a t t e r s  c a r r i e d  out 

u n d e r  [DONE P U R S U A N T  TO] the o r d e r  o f  a p p o i n t m e n t .

* Sec. 16. A S  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r ea d :

Sec. 1 3 . 2 6 . 2 1 8 .  P U B L I C  BOND. (a) If the p u b l i c  g u a r d i a n  is

a p p o i n t e d  as a c o n s e r v a t o r ,  the c o u r t  m a y  n o t  r e q u i r e  a b o n d  o t h e r  t ha n  

the b o n d  r e q u i r e d  in AS 1 3 . 2 6 . 4 1 0 .

(b) If the c o u r t  r e q u i r e s  a c o n s e r v a t o r ,  o t h e r  t h a n  t h e  p u b l i c

g u a r d i a n ,  to p r o v i d e  a b o n d  u n d e r  A S  1 3 . 2 6 . 2 1 5  and the c o n s e r v a t o r  is

f i n a n c i a l l y  u n a b l e  to p r o v i d e  the b o n d ,  the c o u r t  m a y  o r d e r  t h e  c o s t  of 

the b o n d  to be p a i d  f r o m  c o u r t  f u n d s .

* Sec. 17. AS  1 3 . 2 6  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to r e a d:

A R T I C L E  6. P U B L I C  G U A R D I A N S .

S ec. 1 3 .2 6 .3 6 0 . PURPOSE. The le g is la tu re  recognizes th at many

A laskan s, fo r reasons of in c a p a c ity  or m in o rity , are in  need of a

guardian or co n se rv a to r. Often these persons cannot fin d  a person able  

and w il l in g  to se rve  as guardian or co n servato r. The le g is la t u r e  in ­

tends through AS 13.26.360 - 13.26.420 to e s ta b lis h  the o f f ic e  of public  

guardian fo r the purpose o f fu rn is h in g  guardianship and co n servato rsh ip  

s e r v ic e s . I t  fu rth e r  intends by e s ta b lis h in g  th is  o f f ic e  to provide
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a s s i s t a n c e  to g u a r d i a n s  t h r o u g h o u t  the s t a t e  in s e c u r i n g  n e c e s s a r y  

s e r v i c e s  fo r  their w a r d s  a n d  to a s s i s t  the court s ,  a t t o r n e y s ,  v i s i t o r s ,  

p r o p o s e d  g u a r d i a n s ,  a n d  r e s p o n d e n t s  in the o r d e r l y  and  e x p e d i t i o u s  

h a n d l i n g  o f  g u a r d i a n s h i p  p r o c e e d i n g s .

Sec. 1 3 . 2 6 . 3 7 0 .  P U B L I C  G U A R D I A N .  (a) T h e  p u b l i c  a d m i n i s t r a t o r  

(AS 2 2 . 1 5 . 3 1 0 )  s hall a l s o  act as the p u b l i c  g u a r d i a n  for the J u d i c i a l  

d i s t r i c t  f o r  w h i c h  he is a p p o i n t e d .

(b) A  c o u r t  m a y  o r d e r  th e  p u b l i c  g u a r d i a n  to act as full g u a r d i a n ,  

p a r t i a l  g u a r d i a n ,  c o n s e r v a t o r ,  or sp e c i a l  c o n s e r v a t o r  for a p e r s o n  w h o 

is d e t e r m i n e d  u n d e r  thi s c h a p t e r  to be in n e e d  of g u a r d i a n s h i p  or c o n­

s e r v a t o r s h i p  s e r v i c e  if n o  p e r s o n  or p r i v a t e  g u a r d i a n s h i p  a s s o c i a t i o n  is 

w i l l i n g  a n d  q u a l i f i e d  to p e r f o r m  the function.

Sec. 1 3 . 2 6 . 3 8 0 .  P O W E R S  A N D  D U T I E S  O F  P U B L I C  GUA RD I A N .  (a) The 

p u b l i c  g u a r d i a n  h a 9  th e  s a m e  p o w e r s  a n d  d u t i e s  w i t h  r e s p e c t  to h i s  w a r d s  

a n d  p r o t e c t e d  p e r s o n s  as a p r i v a t e  g u a r d i a n  or c o n s e r v a t o r .

(b) T h e  p u b l i c  g u a r d i a n ,  w h e n  a p p o i n t e d  as g u a r d i a n  or c o n s e r v a­

tor, s h a l l  e n d e a v o r ,  for as long as p r a ct i c a l ,  to fin d  a s u i t a b l e  p r i­

v a t e  g u a r d i a n  or c o n s e r v a t o r  for his w a r d  or p r o t e c t e d  person. For e a c h  

w a r d  a n d  p r o t e c t e d  p e r s o n ,  the p u b l i c  g u a r d i a n  s h a l l  re p o r t  to the court 

h a v i n g  j u r i s d i c t i o n  o f  t h e  w a r d  or p r o t e c t e d  p e r s o n,  at least o n c e  e v e r y  

s i x  m o n t h s ,  his e f f o r t s  t o  f i n d  a p r i v a t e  g u a r d i a n  or c o n s e r v a t o r .

(c) T h e  p u b l i c  g u a r d i a n  s hall

(1 ) establish and maintain relationships with governmental, 

public, and private agencies, institutions, and organizations to assure 

the most effective guardianship or conservatorship program for each ward 

and protected person;

(2 ) visit each of his wards and protected persons at least 

once every quarter to monitor their welfare;

(3) keep and maintain financial and statistical records of
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all c a s e s  In which the p u b l i c  g u a r d i a n  p r o v i d es  g u a r d i a n s h i p  or c o n s e r­

va t o r s h i p  services j

(4) p r o v i d e  i n f o r m a t i o n  and r e f e r r a l s to the public r e g a r d i n g  

g u a r d i a n s h i p  and c o n s e r v a t o r s h i p  p r o c e edings;

(5) as s is t  g u a r d i a n s  and c o u r t - a p p o i n t e d  visitors of wards 

and r e s p o n d e n t s  in the p r e p a r a t i o n  an d  r e v i s i o n  of g u a r d i a n s h i p  plans 

an d  r e po r t s ;

(6) assist g u a r d i a n s  to u n d e r s t a n d  the d i s a b i l i t i e s  of w ards  

and to fo s t e r the i n c r e a s e d  i n d e p e n d e n c e  of wards;

(7) assist g u a r d i a n s  in s e c u r i n g  the righ t s,  b e nefits, and 

s e r v i c e s  to w hich their w a r d s  are ent i tl e d ;

(8) d e v e l o p  and m a i n t a i n  a curr en t  l i s t i n g  of p u b l i c  and 

p r i v a t e  m e d i c a l , m e n t a l  h e a l t h ,  social advocacy, e d u ca t i o n a l ,  r e h a b i l i­

tative, counse l i ng ,  t h e r a p e u t i c ,  h o m e ma k i n g ,  r e cr e a t i o n a l ,  a n d  f i n a n c i a l  

s e r v i c e s  a n d  p r o g r a m s  a v a i l a b l e  to a s s i s t  wards a n d  p r o t e c t e d  p e r s o n s 

a n d  t h e i r  families.

(d) The public g u a r d i a n  may

(1) c o n t r a c t  for services n e c e s s a r y  to c a r r y  out the duties 

of his office;

(2) a c c e p t  the s er v i c e s  of v o l u n t e e r  w o r k e r s  or c o n s u l t a n t s  

and r e i m b u r s e  them for t h e i r  n e c e s s a r y  expenses.

Sec. 13.26.390. I N T E R V E N T I ON .  T h e  public g u a r d i a n  may, on his ow n 

m o t i o n  or at the r e q u e s t  o f  the court, i n t e r v e n e  in a g u a r d i a n s h i p  or 

c o n s e r v a t o r s h i p  p r o c e e d i n g  if he or th e  court c o n s i d e r s  the i n t e r v e n t i o n  

to be j u s t i f i e d  b e c a u s e

(1) an a p p o i n t e d  g u a r d i a n  or c o n s e r v a t o r  is not f u l f i l l i n g  

h i s  d u t i e s t

(2) the e s t a t e  Is subject to w a s t e  as a result of th e  costs 

of the g u a r d i a n s h i p  or c o n s e r v a t o r s h i p ;

-26- HB 572



1

2

3

4

5

6

/

8

9

10

11

12

1 3

1 4

1b

16

1/

18

19

20

21

22

23

24

25

26

27

28

r

(3) a w i l l i n g  and q u a l i f i e d  g u a r d i a n  or c o n s e r v a t o r  is not 

a v a i l a b l e j  or

(4) the b e s t  i n t e r e s t s  of t h e  ward, r e s p o n d e n t ,  p r o t e c t e d  

person, or p e r s o n  w h o  is the s u b j e c t  of a c o n s e r v a t o r s h i p  p r o c e e d i n g  

r e q u i r e  the i n t e r v e n t i o n .

Sec. 1 3 . 2 6 . 4 0 0 .  D E L E G A T I O N  O F  P O W E R S  AN D  D U T I E S .  T h e  p u b l i c  

g u a r d i a n  m a y  e m p l o y  s t a f f  and d e l e g a t e  to m e m b e r s  of h i s  s t a f f  or to 

v o l u n t e e r s  his p o w e r s  a n d  d u t i e s  as g u a r d i a n  or c o n s e r v a t o r  a n d  o t h e r  

p o w e r s  and d u t i e s  u n d e r  this c h a p te r .  H o we v e r ,  the p u b l i c  g u a r d i a n  

r e t a i n s  r e s p o n s i b i l i t y  for the p r o p e r  p e r f o r m a n c e  of th e  d e l e g a t e d  

p o w e r s  and d u t i e s .  All d e l e g a t i o n s  s h a l l  be to p e r s o n s  w h o  m e e t  the 

e l i g i b i l i t y  r e q u i r e m e n t s  of AS 1 3 . 2 6 . 1 4 5 .

Sec. 1 3 . 2 6 . 4 1 0 .  BOND. T h e a d m i n i s t r a t i v e  d i r e c t o r  of the A l a s k a  

C o u r t  S y s t e m  s h a l l  p r o v i d e  for one p u b l i c  b ond to be h e l d  to c o v e r  all 

the c o n s e r v a t o r s h i p  d u t i e s  of the p u b l i c  g u a r d i a n .  T h e  a m o u n t  of the 

b o n d  d ep e n d s  o n  the v a l u e  of the e s t a t e s  in the c o n t r o l  of the p u b l i c  

g u a r d i a n .  E v e r y  s i x  m o n t h s  the p u b l i c  g u a r d i a n  s h a l l  s u b m i t  to the 

a d m i n i s t r a t i v e  d i r e c t o r  a re p o r t  s t a t i n g  the v a l u e  of the e s t a t e s  u n d e r  

his control. O n  r e c e i p t  of the r e p o r t ,  the a d m i n i s t r a t i v e  d i r e c t o r  

s h a l l a d j u s t  th e p u b l i c  b o n d  to the p r e s e n t  v a l u e  of the e s t a t e s .

Sec. 1 3 . 2 6 . 4 2 0 .  A L L O C A T I O N  OF CO S T S ,  (a) If a p u b l i c  g u a r d i a n  is 

a p p o i n t e d  g u a r d i a n  or c o n s e r v a t o r ,  t h e  a d m i n i s t r a t i v e  c o st s  o f  hi s 

s e r v i c e s  a n d  th e  c o s t s  i n c u r r e d  in th e  a p p o i n t m e n t  p r o c e d u r e  m a y  n o t  be 

c h a r g e d  a g a i n s t  the i n c o m e  or the e s t a t e  of the w a r d  or p r o t e c t e d  p e r s o n  

u n l e s s  the c o u r t  d e t e r m i n e s  t hat the w a r d  or p r o t e c t e d  p e r s o n  is f i n a n­

ci a l l y  ab l e  to p a y  all or p a r t  of the costs.

(b) The court shall determine the ability of the ward or protected 

person to pay for administrative costs of a public guardian or costs 

incurred in the appointment procedure by determining the financial
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a b i l i t y  o f  the w a r d  or p r o t e c t e d  p e r s o n  t o  p a y  a p r i v a t e  g u a r d i a n  or 

c o n s e r v a t o r ,  c o n s i d e r i n g  the n a t u r e ,  e x t e n t ,  an d  l i q u i d i t y  o f  a s s e t s  of 

t h e  w a r d  or p r o t e c t e d  p e r s o n ,  t h e  d i s p o s a b l e  net i n c o m e  o f  t h e  w a r d  or 

p r o t e c t e d  p e r s o n ,  the n a t u r e  of th e  g u a r d i a n s h i p  or c o n s e r v a t o r s h i p ,  the 

t y p e ,  d u r a t i o n  a n d  c o m p l e x i t y  o f  the s e r v i c e s  r e q u i r e d ,  a n d  a n y  o t h e r  

f o r e s e e a b l e  e x p e n s e s .

(c) T h e  p u b l i c  g u a r d i a n  s h a l l  i n v e s t i g a t e  the  f i n a n c i a l  s t a t u s  of 

a p e r s o n  wh o  r e q u e s t s  t h e  a p p o i n t m e n t  o f  the p u b l i c  g u a r d i a n  as his 

g u a r d i a n  or c o n s e r v a t o r  o r  fo r  w h o m  a c o u r t  is c o n s i d e r i n g  t h e  a p p o i n t­

me n t  of  the p u b l i c  g u a r d i a n .  T h e  p u b l i c  g u a r d i a n  m a y  r e q u i r e  the p e r s o n  

to e x e c u t e  a n d  d e l i v e r  w r i t t e n  r e q u e s t s  o r  a u t h o r i z a t i o n s  n e c e s s a r y  

u n d e r  l a w  to p r o v i d e  the p u b l i c  g u a r d i a n  w i t h  a c c e s s  to r e c o r d s  of 

p u b l i c  or p r i v a t e  s o u r c e s ,  o t h e r w i s e  c o n f i d e n t i a l ,  n e e d e d  to e v a l u a t e  

f i n a n c i a l  e l i g i b i l i t y .  T h e  p u b l i c  g u a r d i a n  m a y  o b t a i n  i n f o r m a t i o n  f r o m  

a n y  p u b l i c  r e c o r d  o f f i c e  of the s t a t e  o r  o f  a s u b d i v i s i o n  or a g e n c y  of 

the s t a t e  u p o n  r e q u e s t  a n d  w i t h o u t  p a y m e n t  of fees o r d i n a r i l y  r e q u i r e d  

b y  law.

(d) T h e  r e a s o n a b l e  v a l u e  o f  t h e  s e r v i c e s  r e n d e r e d  w i t h o u t  c o s t  to 

the w a r d  or p r o t e c t e d  p e r s o n  s h a l l  b e  a l l o w e d  as a c l a i m  a g a i n s t  the

e s t a t e  u p o n  t h e  d e a t h  o f  the w a r d  or p r o t e c t e d  p e r s o n .

* Sec. 18. AS 2 2 . 1 5 . 3 1 0  is a m e n d e d  to r e a d :

Se c .  2 2 . 1 5 . 3 1 0 .  A P P O I N T M E N T .  W h e n  a u t h o r i z e d  b y  the s u p r e m e  

c o u r t ,  the p r e s i d i n g  j u d g e  in e a c h  j u d i c i a l  d i s t r i c t  s h a l l  a p p o i n t  a 

p e r s o n  to ac t  a s  p u b l i c  a d m i n i s t r a t o r  o f  the e s t a t e s  o f  d e c e a s e d  p e r­

s o n s ^  [AND] as c o r o n e r , a n d  as p u b l i c  g u a r d i a n .

* Sec. 19. AS 22.15.350 is amended to read:

Sec. 22.15.350. DUTIES [AS CORONER]. In addition to his other

duties, a public administrator shall perform the duties set out in 

AS 22.15.110 a n d  shall perform the duties of public guardian as set out

- 2 8 -  H B  572



1

2

3

4

b

r

/

8

9

10

11

1?

13

1 4

15

1 6

1 7

18

19

20

21

22

23

24

25

26

27

28

2 a

.V - ’

i n  A S  1 3 . 2 6 . 3 6 0  - 1 3 . 2 6 . 4 2 0 .

* Sec. 20. A S  1 3 . 2 6 . 1 1 0  a n d  1 3 . 2 6 . 1 3 0  are r e pealed.

* Sec. 21. T R A N S I T I O N .  No l a t e r  t h a n  J u l y  1, 1983, all g u a r d i a n s h i p s  for 

i n c a p a c i t a t e d  p e r s o n s  e s t a b l i s h e d  b e f o r e  J u l y  1, 1980, a n d  in e f f e c t  on 

J u l y  1, 1 9 8 0  s h a l l  be r e v i e w e d  b y  the co ur t .  U n t i l  the review, a g u a r d i a n  

a p p o i n t e d  b e f o r e  J u l y  1, 1980, w h o s e  g u a r d i a n s h i p  is s t i l l  in e f f e c t  on 

J u l y  1, 1980, s h a l l  r e t a i n  the p o w e r s  a s s i g n e d  to him, u n l e s s  a p e t i t i o n  for 

m o d i f i c a t i o n  u n d e r  A S  1 3 . 2 6 . 1 2 5  a m e n d e d  b y  sec. 8 of this Act is g r a n t e d .  

B e f o r e  the revi e w ,  the g u a r d i a n  s h a l l  s u b m i t  o n e  report in the f o r m  p r e­

s c r i b e d  in AS 1 3 . 2 6 . 1 1 8  a d d e d  b y  sec. 6 of this Act.

* Sec. 22. T h i s  Act takes e f f e c t  J u l y  1, 1980.
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