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Introduced: 2/28/78
Referred: Commerce

B Y  M E E K I N S ,  HAY ES , C A R P E N T E R  
D A N K W O R T H , G A R D I N E R ,  G R U E N I N G  
LE T HI N,  M A L O N E ,  O S T E R B A C K ,  P A R R

T H E  H O U S E  P H I L L I P S ,  R H O D E  A N D  U R I O N

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 739

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

■ a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to m a t e r i a l m e n  a n d  m e c h a n i c s  liens;

a n d  p r o v i d i n g  fo r a n  e f f e c t i v e  da te . "

IT  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA.:

*  S e c t i o n  1. A S  3 4 . 3 5 . 0 5 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 3 4 . 3 5 . 0 5 0 .  L I E N  F O R  L A B O R  O R  M A T E R I A L S  F U R N I S H E D .  A  p e r s o n  

h a s  a lien, o n l y  to t h e  e x t e n t  p r o v i d e d  u n d e r  this c ha pt e r ,  to s e c u r e  

th e p a y m e n t  o f  his c o n t r a c t  p r i c e  if he, o r  s o m e o n e  at h i s  d ir ec t i o n ,

(1) p e r f o r m s  l a b o r  u p o n  r e a l  p r o p e r t y  at the r e q u e s t  o f  the 

o w n e r  o r  hi s a g e n t  for  t h e  c o n s t r u c t i o n ,  a l t e r a t i o n ,  o r  r e p a i r  of  that  

p r o p e r t y ;

(2) d e l i v e r s  m a t e r i a l s  to r ea l  p r o p e r t y  at th e r e q u e s t  o f  the 

o w n e r  or  h i s  a g e n t  to b e  u s e d  in t h e  c o n s t r u c t i o n ,  a l t e r a t i o n  or r e p a i r  

o f  t h a t  p r o p e r t y ;

(3) f u r n i s h e s  e q u i p m e n t  t h a t  is u s e d  u p o n  r e a l  p r o p e r t y  at 

the  r e q u e s t  o f  the o w n e r  o r  h i s  a g e n t  for  the c o n s t r u c t i o n ,  a l t e r a t i o n  

or  r e p a i r  o f  t h a t  p r o p e r t y ;  or

(4) p e r f o r m s  s e r v i c e s  at the  r e q u e s t  o f  the o w n e r  o r  his 

a g e n t  in c o n n e c t i o n  w i t h  th e p r e p a r a t i o n  o f  plans, s ur veys, or  a r c h i­

t e c t u r a l  o r  e n g i n e e r i n g  p l a n s  o r  d r a w i n g s  for a n y  c h a n g e  in the  p h y s i c a l  

c o n d i t i o n  o f  r e a l  p r o p e r t y  o r  s t r u c t u r e s  w h e t h e r  o r  n o t  u s e d  i n c i d e n t  to 

p r o d u c i n g  a c h a n g e  i n  the  p h y s i c a l  c o n d i t i o n  o f  that p r o p e r t y .

* Sec. 2. A S  3 4 . 3 5 . 0 6 0 ( a )  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

(a) E x c e p t  as p r o v i d e d  in (c) of  this sec. a n d  sec. 62 (a ) ( 6 )  of  

this c ha pt er,  a lien, m o r t g a g e ,  d e e d  of  t r u s t  o r  o t h e r  e n c u m b r a n c e  shall
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be p r e f e r r e d  to a li e n  u n d e r  s e c s . 50 - 120 o f  this c h a p t e r  w h i c h  has 

n o t  b e e n  r e c o r d e d  b e f o r e  the r e c o r d i n g  of tha t lien, m o r t g a g e ,  d e e d  of 

tr us t or o t h e r  e n c u m b r a n c e . T h e  p r e f e r e n c e  g r a n t e d  u n d e r  this s e c t i o n  

a p p l i e s  to all suras s e c u r e d  b y  a p r e f e r r e d  m o r t g a g e  or  d e e d  of t r u s t  

w i t h o u t  r e g a r d  to w h e n  the s ums are  d i s b u r s e d  or w h e t h e r  the d i s b u r s e­

me n t s  ar e r e q u i r e d  u n d e r  the ter ms  o f  a c o n t r a c t .

* Sec. 3. A S  3 4 . 3 5 . 0 6 0 (b) is r e p e a l e d  a n d  r e - e n a c t e d  to read:

(b) T h e  r i g h t  to r e c o r d  a l i e n  c r e a t e d  u n d e r  s e c s . 50 - 120 of  

this c h a p t e r  a r i s e s  w h e n  e i t h e r

(1) m a t e r i a l s  or e q u i p m e n t  f u r n i s h e d  b y  the c l a i m a n t  f or  the 

co n s t r u c t i o n ,  a l t e r a t i o n  or r e p a i r  ar e f i r s t  p l a c e d  u p o n  or  a d j a c e n t  to 

the p r o p e r t y ; or

(2) l a bo r p e r f o r m e d  by  the c l a i m a n t  for  the c o n s t r u c t i o n , j 

a l t e r a t i o n  or r e p a i r  is started.

* Sec. 4. A S  3 4 . 3 5 . 0 6 0 (c) is a m e n d e d  to r e a d :

(c) A  li e n  c r e a t e d  b y  sees. 50 - 120 of this  c h a p t e r  in f a v o r  of  a

p e r s o n  a c t u a l l y  p e r f o r m i n g  l a b o r  u p o n  [OR F U R N I S H I N G  M A T E R I A L  U S E D  IN] a 

b u i l d i n g  or o t h e r  i m p r o v e m e n t  in its o r i g i n a l  c o n s t r u c t i o n  a n d  w h o  is

n o t  a " c o n t r a c t o r "  as d e f i n e d  in A S  0 8 . 1 8 . 1 7 1  is p r e f e r r e d  to a p r i o r■
lien, m o r t g a g e , or o t h e r  e n c u m b r a n c e  u p o n  the l a n d  o n  w h i c h  the  b u i l d i n g  

or o t h e r  i m p r o v e m e n t  is c o n s t r u c t e d .

*  S e c . 5. A S  3 4.35 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to r e a d :

Sec. 3 4.3 5 . 0 6 2 .  I N T E R I M  O R  C O N S T R U C T I O N  F I N A N C I N G .  (a) A n y  

len d e r  p r o v i d i n g  i n t e r i m  or c o n s t r u c t i o n  f i n a n c i n g  w h e r e  t he re  is n o t  a 

p a y m e n t  b o n d  of at l ea st  50 pe r c e n t  o f  the a m o u n t  o f  c o n s t r u c t i o n  

f i n a n c i n g  s h a l l  o b s e r v e  the f o l l o w i n g  p r o c e d u r e s :

(1) D r a w s  a g a i n s t  c o n s t r u c t i o n  f i n a n c i n g  s h a l l  b e  m a d e  o n l y

a f t e r  c e r t i f i c a t i o n  of jo b p r o g r e s s  b y  th e o r i g i n a l  c o n t r a c t o r  a n d  the

o w n e r  or his  a g e n t . The f o r m  o f  the c e r t i f i c a t i o n  m a y  be  p r e s c r i b e d  b y  
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(2) A n y  p o t e n t i a l  l i e n  c l a i m a n t  u n d e r  secs. 50 - 120 of  this 

c h a p t e r  w h o  h a s  n o t  r e c e i v e d  a p a y m e n t  w i t h i n  20 days a f t e r  the d a t e  

r e q u i r e d  b y  h i s  c o n t r a c t ,  e m p l o y e e  b e n e f i t  p l a n  a g r e e m e n t ,  or p u r c h a s e  

order, m a y  w i t h i n  20 d a y s  t h e r e a f t e r  g i v e  a n o t i c e  o f  the sums d u e  a n d  

to b e c o m e  d u e  f or  w h i c h  a p o t e n t i a l  l i e n  c l a i m a n t  m a y  c l a i m  a l i e n  u n d e r  

this ch apt er .

(3) T h e  n o t i c e  s h a l l  b e  g i v e n  i n  w r i t i n g  w i t h  the l e n d e r  at 

the o f f i c e  a d m i n i s t e r i n g  the i n t e r i m  or c o n s t r u c t i o n  f i n a n c i n g ,  w i t h  a 

c o p y  f u r n i s h e d  to the  o w n e r  a n d  a p p r o p r i a t e  o r i g i n a l  c o n t r a c t o r .  T h e

n o t i c e  s h a l l  s t a t e  in s u b s t a n c e  a n d  e f f e c t

(A) t h a t  t he  cl a i m a n t ,  firm, tr us te e,  o r  c o r p o r a t i o n  is

e n t i t l e d  to r e c e i v e  c o n t r i b u t i o n s  to a n y  t yp e  of  e m p l o y e e  b e n e f i t

plan, h a s  f u r n i s h e d  labor, m a t e r i a l s  a n d  s u p pl ie s,  or s u p p l i e d

e q u i p m e n t  fo r w h i c h  r i g h t  of l i e n  is g i v e n  b y  this ch ap t e r ;

(B) the n a m e  of the o r i g i n a l  c o n t r a c t o r , a g e n t  or p e r s o n

o r d e r i n g  the m a t e r i a l s  a n d  s u p p l i e s ,  labor, or e qu ip m e n t ;

(C) a c o m m o n  s t r e e t  a d d r e s s  of  the r e a l  p r o p e r t y  b e i n g  

i m p r o v e d  or d e v e l o p e d  or, if t h e r e  is none, the l e g a l  d e s c r i p t i o n  

of the r e a l  p r o p e r t y ;

(D) a d e s c r i p t i o n  o f  the l a b o r  or m a t e r i a l  f u r n i s h e d ,  or 

e q u i p m e n t  leas ed , or a b r i e f  s t a t e m e n t  d e s c r i b i n g  the c o n t r i b u t i o n s  

o w e d  to a n y  t y p e  of  e m p l o y e e  b e n e f i t  plan; a n d

(E) t he  n ame , b u s i n e s s  a d d r e s s  a n d  t e l e p h o n e  n u m b e r  of 

the p o t e n t i a l  l i e n  c l a i m a n t .

(4) A f t e r  r e c e i p t  of a n o t i c e  u n d e r  this sec tion, the l en d e r  

s h a l l  w i t h h o l d  f r o m  th e n e x t  a n d  s u b s e q u e n t  d r a w s  s u f f i c i e n t  m o n e y  to 

p a y  the  a m o u n t  o f  th e claim. A l t e r n a t i v e l y ,  th e l e n d e r  m a y  o b t a i n  f r o m  

t he  o r i g i n a l  c o n t r a c t o r  or b o r r o w e r  a b o n d  c o n d i t i o n e d  as p r o v i d e d  in
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s e c .  7 2 ( b )  o f  t h i s  c h a p t e r  f o r  t h e  b e n e f i t  o f  t h e  p o t e n t i a l  l i e n  c l a i m ­
a n t  .

(5) Sums w i t h h e l d  u n d e r  a n o t i c e  of c l a i m  m a y  n o t  b e  d i s­

b u r s e d  b y  t h e  l e n d e r  e x c e p t  b y  t h e  w r i t t e n  a g r e e m e n t  o f  t h e  p o t e n t i a l  
lien  c l a i m a n t , o w n e r  a n d  o r i g i n a l  c o n t r a c t o r  i n  a f o r m  p r e s c r i b e d  b y  the j

l e n d e r , or the o r d e r  o f  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .  j

i
(6) If a l e n d e r  fails to a b i d e  b y  the p r o v i s i o n s  of  (4) or

(5) of this s ub s e c t i o n ,  the m o r t g a g e , d e e d  o f  t r u s t  or o t h e r  e n c u m b r a n c e  

s e c u r i n g  the l e n d e r  w i l l  be s u b o r d i n a t e d  to th e l ien of  the p o t e n t i a l  

l i e n  c l a i m a n t  to the e x t e n t  of t h e  i n t e r i m  o r  c o n s t r u c t i o n  f i n a n c i n g  

w r o n g f u l l y  d i s b u r s e d ,  b u t  in n o  e v e n t  i n  an a m o u n t  g r e a t e r  t h a n  the sums 

u l t i m a t e l y  d e t e r m i n e d  to be due t h e  p o t e n t i a l  l i e n  c l a i m a n t  b y  a c o u r t  

of c o m p e t e n t  j u r i s d i c t i o n ,  or m o r e  t h a n  the s u m  s t a t e d  in the n o t i c e , 

w h i c h e v e r  is l e s s .

(b) A  p o t e n t i a l  l ie n  c l a i m a n t  s h a l l  b e  l i a b l e  for  a n y  l o s s , co s t  

or e x p e n s e , i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  to the p a r t y  i n j u r e d  b y  

an u n j u s t , e x c e s s i v e  or p r e m a t u r e  n o t i c e  of claim.

* S e c .  6. A S  3 4. 35  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r e a d :

Sec. 3 4 .3 5.0 64 . N O T I C E  OF  L I E N  L I A B I L I T Y . (a) W i t h i n  20 days

a f t e r  a c l a i m a n t  ha s e n t e r e d  into the c o n t r a c t  u n d e r  w h i c h  h e  m a y  c l a i m

a li e n  u n d e r  s e c s . 50 - 120 of this c h a p t e r , he  s h al l g i v e  a n o t i c e  of 

lien  l i a b i l i t y  to the o w n e r  a n d  to t he  l e n d e r  p r o v i d i n g  i n t e r i m  or c o n­

st r u c t i o n  f in an c i n g .  T h e  n o t i c e  of l i e n  l i a b i l i t y  m u s t  be  in w r i t i n g ,  

state that it i s  a n o t i c e  of a r i g h t  to a s s e r t  a l i e n  a g a i n s t  r e a l  

e s t a t e  for l a b o r , m a t e r i a l s  or e q u i p m e n t  f u r n i s h e d  in c o n n e c t i o n  w i t h  

i m p r o v e m e n t  of the r e a l  e s t a t e  an d c o n t a i n

(1) the n a m e  of the c l a i m a n t  a n d  t h e  a d d r e s s  to w h i c h  the 

o w n e r  or o t h e r s  m a y  s en d  c o m m u n i c a t i o n s  to th e c l a i m a n t ;

( 2 )  the n a m e  a n d  a d d r e s s  o f  the p e r s o n  w i t h  w h o m  t h e  c l a i m a n t  

S S H B  739 -4-
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(3) the n a m e  o f  the o w n e r  a g a i n s t  w h o m  a li e n  is, or m a y  be,

c l a i m e d ;

(4) a g e n e r a l  d e s c r i p t i o n  of t he  s e r v i c e s  or m a t e r i a l s  p r o­

v i d e d  or  to b e  p r o v i d e d ;

(5) a d e s c r i p t i o n  s u f f i c i e n t  to i d e n t i f y  the r e a l  e s t a t e  

a g a i n s t  w h i c h  the l i e n  is, or m a y  be, cl ai m e d ;

(6) a s t a t e m e n t  tha t the c l a i m a n t  has r e c o r d e d  a l i e n  a n d  the 

d a t e  of r e c o r d i n g  or, if the l i e n  ha s n o t  b e e n  r e c o r d e d ,  a s t a t e m e n t  

th a t  the c l a i m a n t  is e n t i t l e d  to r e c o r d  a lien;

(7) the a m o u n t  u n p a i d  to the c l a i m a n t  for s e r v i c e s  or m a t e r­

ials, w h e t h e r  or n o t  due, (if no  a m o u n t  is f i x e d  b y  th e co n t r a c t ,  a go o d  

f a i t h  e s t i m a t e  of th e a m o u n t  d e s i g n a t e d  as a n  e s t i m a t e ) ; and

(8) the f o l l o w i n g  s t a t e m e n t  in  ty p e  n o  s m a l l e r  t h a n  t ha t  u s e d

in p r o v i d i n g  t he i n f o r m a t i o n  r e q u i r e d  b y  (1) t h r o u g h  (7) of this s u b s e c­

tio n  :

W a r n i n g .  If y o u  di d n o t  c o n t r a c t  w i t h  the p e r s o n  g i v i n g  this

n o t i c e ,  a n y  f u t u r e  p a y m e n t s  y o u  m a k e  in c o n n e c t i o n  w i t h  this

p r o j e c t  m a y  s u b j e c t  y o u  to d o u b l e  l ia bi l i t y .

(b) A  l i e n  u n d e r  secs. 50 - 120 o f  this c h a p t e r  m a y  n o t  b e  e n­

fo r c e d  u n l e s s  a c o p y  of  the n o t i c e  r e q u i r e d  u n d e r  (a) of this s e c t i o n  is 

g i v e n  a n d  t h e  o r i g i n a l  is r e c o r d e d  in the same m a n n e r  as l i e n  cla ims  

u n d e r  sec. 75 o f  this c h a p t e r .

* Sec. 7. AS  3 4 . 3 5 . 0 7 0 ( a )  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

(a) A  l i e n  u n d e r  s e c s . 50 - "120 o f  this  c h a p t e r  does n o t  a t t a c h

!
a n d  m a y  n o t  b e  e n f o r c e d  u n l e s s  a c l a i m  of  l i e n  is r e c o r d e d  w i t h  the 

r e c o r d e r  o f  t h e  r e c o r d i n g  d i s t r i c t  in w h i c h  the re a l  p r o p e r t y  of the 

o w n e r , or a p a r t  of  i t , is located.

* Sec. 8. AS  3 4 . 3 5 . 070 (c ) is r e p e a l e d  a n d  r e - e n a c t e d  to r e a d :

contracted;

-5- SSHB 739
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( c )  T h e  c l a i m a n t  m a y  r e c o r d  a  l i e n  w h i c h  s h a l l  b e  v e r i f i e d  b y  t h e  
o a t h  o f  t h e  c l a i m a n t  o r  a n o t h e r  p e r s o n  h a v i n g  k n o w l e d g e  o f  t h e  f a c t s  a n d .

Is t a t e
( 1 )  t h e  r e a l  e s t a t e  s u b j e c t  t o  t h e  l i e n ,  w i t h  a  d e s c r i p t i o n

j
s u f f i c i e n t  f o r  i d e n t i f i c a t i o n ;

( 2 )  the n a m e  o f  t h e  p e r s o n  a g a i n s t  w h o s e  i n t e r e s t  i n  t h e  r e a l  
e s t a t e  a l ie n  is claimed;

( 3 )  the n a m e  and  a d d r e s s  o f  the c l a i m a n t ;

I( 4 )  the n a m e  a n d  a d d r e s s  o f  the p e r s o n  w i t h  w h o m  the c l a i m a n t  J 

co n t r a c t e d ;  1

j( 5 )  a g e n e r a l  d e s c r i p t i o n  o f  the l a b o r , m a t e r i a l s  or e q u i p -  j 

m e n t  f u r n i s h e d  or to b e  f u r n i s h e d  for t h e  i m p r o v e m e n t  a n d  t h e  c o n t r a c t
j

p r i c e  of the l a b o r , m a t e r i a l s  or e q u i p m e n t ;

( 6 )  the a m o u n t  u n pai d,  w h e t h e r  or n o t  d u e ,  t o  t h e  c l a i m a n t
f o r  t h e  l a b o r ,  m a t e r i a l s  o r  e q u i p m e n t ;  i f  n o  a m o u n t  i s  f i x e d  b y  t h e  
c o n t r a c t  a  g o o d  f a i t h  e s t i m a t e  o f  t h e  a m o u n t  d e s i g n a t e d  a s  a n  e s t i m a t e ;  j 
and

( 7 )  the time  the last l a b o r , m a t e r i a l s  or  e q u i p m e n t  w e r e  

f u r n i s h e d  o r  i f  that tim e has n o t  y e t  o c c u r r e d ,  an e s t i m a t e  of t h e  t i m e . j

* S e c . 9 .  A S  3 4 . 3 5 . 0 7 0  i s  a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  r e a d :
( g )  A  n o t i c e  o f  c o m p l e t i o n  is n o t  e f f e c t i v e  if r e c o r d e d  b e f o r e

c o m p l e t i o n . j

)
(h) L a b o r , m a t e r i a l s  or e q u i p m e n t  f u r n i s h e d  a f t e r  a n o t i c e  of c o m­

p l e t i o n  is r e c o r d e d  t o  s a t i s f y  w a r r a n t y  o b l i g a t i o n s  or to r e m e d y  d e f e c ­
t i v e ,  i n c o m p l e t e ,  or u n s a t i s f a c t o r y  l a b o r  or m a t e r i a l s  for w h i c h  n o Ij
a d d i t i o n a l  c o n s i d e r a t i o n  is o w e d  to the p e r s o n  f u r n i s h i n g  the a d d i t i o n a l  i

l a b o r  or m a t e r i a l s  s h a l l  n o t  r e s u l t  in li e n  l i a b i l i t y  u n d e r  s e c s . 5 0  - J

1 2 0  o f  this c h a p t e r . Thi s  s u b s e c t i o n  does n o t  a p p l y  to l a b o r , m a t e r i a l s  

o r  e q u i p m e n t  f u r n i s h e d  u n d e r  an a g r e e m e n t  fo r w h i c h  funds h a v e  b e e n  j
S S H B  7 3 9  - 6 -
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a l l o c a t e d ,  s e t  aside, p l a c e d  in e s c row , or  s e c u r e d  for  p a y m e n t ,  in w h i c h  

c a s e  t he l i e n  l i a b i l i t y  of  an  o w n e r  m a y  n o t  e x c e e d  th e a m o u n t  of  funds 

s p e c i f i e d  i n  t h e  co n t r a c t .

(i) A n  o r i g i n a l  c o n t r a c t o r  m a y  w a i v e  h i s  r i g h t  to c l a i m  a li e n  

u n d e r  secs. 50 - 120 o f  this  c h a p t e r  if

(1) the c o n s t r u c t i o n  f i n a n c i n g  is p r o v i d e d  t h r o u g h  a lender;

(2) the p o t e n t i a l  l i e n  c l a i m  is fo r labor, m a t e r i a l s  or 

e q u i p m e n t  to b e  f u r n i s h e d  n o t  l a t e r  t h a n  s i x  m o n t h s  f r o m  the  d a t e  o f  th e 

l i e n  w a i v e r ;

(3) the  a m o u n t  o f  t he p o t e n t i a l  l i e n  c l a i m  do e s  n o t  e x c e e d  

f iv e  p e r  c e n t  o f  th e a m o u n t  o f  th e i n t e r i m  o r  c o n s t r u c t i o n  f in an cin g;  

a n d

(4) the  l e n d e r  a g r e e s  to w i t h h o l d  s u f f i c i e n t  m o n e y  to p a y  the 

p o t e n t i a l  l i e n  c l a i m  u n t i l  r e c e i p t  o f  a c e r t i f i c a t i o n  f r o m  the o w n e r  

that the labor, m a t e r i a l s  or  e q u i p m e n t  h a v e  b e e n  f u r n i s h e d .

* Sec. 10. A S  3 4 . 3 5 . 0 7 2  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) If a p o t e n t i a l  l i e n  c l a i m a n t  g i v e s  n o t i c e  u n d e r  sec. 62 of 

this c h a p t e r  to a l e n de r,  t h e  l e n d e r  m a y  r e q u i r e  the o w n e r  or  o r i g i n a l  

c o n t r a c t o r  to o b t a i n  a b o n d  in f a v o r  o f  the  p o t e n t i a l  l i e n  c l a i m a n t  w i t h  

s u f f i c i e n t  s u r e t i e s  in a p e n a l  s u m  e q u a l  to o n e  a n d  o n e - q u a r t e r  times 

the a m o u n t  o f  th e c l a i m  c o n d i t i o n e d  th a t  if  the p o t e n t i a l  l i e n  c l a i m a n t  

r e c o v e r s  j u d g m e n t  i n  an  a c t i o n  b r o u g h t  o n  t ha t  c l a i m  or o n  the l i e n  

s u b s e q u e n t l y  f i l e d  b y  the  c l a i m a n t ,  the  s u r e t y  s h a l l  p a y  al l c os ts  that 

m a y  b e  a w a r d e d  a g a i n s t  th e own er,  o r i g i n a l  c o n t r a c t o r ,  s u b c o n t r a c t o r ,  

lender, o r  a n y  of  them, a n d  al l d a m a g e s  t h a t  the p o t e n t i a l  lie n  c l a i m a n t  

m a y  s u s t a i n  r e s u l t i n g  f r o m  the  claim, n o t  e x c e e d i n g  the a m o u n t  s p e c i f i e d  

in th e bond.

* Sec. 11. A S  3 4 . 3 5 . 4 9 5  is a m e n d e d  to read:

S e c . 3 4 . 3 5 . 4 9 5 .  W A I V E R  O F  L I E N . E x c e p t  as p r o v i d e d  u n d e r  sec. 70-
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1 0  -  4 2 5  o f  t h i s  c h a p t e r  t o  w a i v e  h i s  r i g h t  t o  a c q u i r e  a  l i e n  p r o v i d e d

in s e c s . 10 - 425 of  this  c h a p t e r  is v a l i d .

*  S e c .  1 2 .  A S  3 4 . 3 5 . 1 2 0  i s  a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  t o  r e a d :  j
( 3 )  " l e n d e r "  m e a n s  a n y  p e r s o n  o r  e n t i t y  r e g u l a r l y  p r o v i d i n g

i n t e r i m  or c o n s t r u c t i o n  f i n a n c i n g ;

( 4 )  " i n t e r i m  or  c o n s t r u c t i o n  f i n a n c i n g "  m e a n s  that p o r t i o n  o f  

m o n e y  s e c u r e d  b y  m o r t g a g e , d e e d  of  t r u s t , or o t h e r  e n c u m b r a n c e  to f i­

na n c e  c o n s t r u c t i o n ,  a l t e r a t i o n  or r e p a i r  of i m p r o v e m e n t s  on, or de-
1

v e l o p m e n t  o f , r e a l  p r o p e r t y , b u t  d oes n o t  i n c l u d e

(A) f un ds  to a c q u i r e  r e a l  p ro p e r t y ;

( B ) f unds to p a y  i n t e r e s t , i n s u r a n c e  p r e m i u m s , l e a s e  

d e p o s i t s , t a x e s ,  a s s e s s m e n t s , or p r i o r  e n c u m b r a n c e s ;

(C) f unds to p a y  loan, c o m m i t m e n t , t i t l e , l e g a l , c l o s­

ing , r e c o r d i n g  or a p p r a i s a l  f e e s ;

(D) f unds to p a y  o t h e r  c u s t o m a r y  fees w h i c h  u n d e r  a g r e e­

m e n t  w i t h  the o w n e r  or b o r r o w e r  are to b e  p a i d  b y  the l e n d e r  f r o m  

ti m e  to t i m e ;

(E) funds to a c q u i r e  p e r s o n a l  p r o p e r t y  for w h i c h  the 

p o t e n t i a l  li e n  c l a i m a n t  m a y  n o t  c l a i m  a l i e n  u n d e r  s e c s . 50 - 120

of this c h a p t e r ; j
(5) " o w n e r "  m e a n s  the r e c o r d  h o l d e r  of  th e l e g a l  or b e n e­

fi c i a l  t i t l e  to the re a l  p r o p e r t y  to be  i m p r o v e d  or  d e v e l o p e d ;

(6) " p o t e n t i a l  l i e n  c l a i m a n t "  or " c l a i m a n t "  m e a n s  a n y  p e r s o n  

o r  e n t i t y  e n t i t l e d  to a s s e r t  li e n  r i g h t s  u n d e r  s e c s . 50 - 120 of  this 

c h a p t e r  a n d  w h o  h a s  o t h e r w i s e  c o m p l i e d  w i t h  the p r o v i s i o n s  o f  s e c s . 50 - 

120 of this  c h a p t e r ;

(7) " d r a w s "  m e a n s  p e r i o d i c  d i s b u r s e m e n t s  o f  I n t e r i m  or c o n­

s t r u c t i o n  f i n a n c i n g  b y  a l e n d e r ;

S S H B  7 3 9  - 8 -
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(8) " c o m p l e t i o n "  m e a n s  th e c e s s a t i o n  of  the p e r f o r m a n c e  of 

l a b o r  or  the f u r n i s h i n g  of  m a t e r i a l  o r  e q u i p m e n t  o n  the  p r o p e r t y  to be 

c o n s t r u c t e d ,  a l t e r e d  or  r e p a i r e d  a n d  i n c l ud es,  b u t  is n o t  l i m i t e d  to, 

the f o l l o w i n g :

(A) the o c c u p a t i o n  o r  u s e  o f  th e p r o p e r t y  c o n s t r u c t e d ,  

a l t e r e d  o r  r e p a i r e d  b y  t h e  o w n e r  or  h i s  a g e n t , a c c o m p a n i e d  by  

c e s s a t i o n  of t h e  f u r n i s h i n g  of  labor, m a t e r i a l  or  e q u i p m e n t  o n  the 

p r o p e r t y  to b e  c o n s t r u c t e d ,  a l t e r e d  o r  r e p a i r e d ;

(B) the a c c e p t a n c e  b y  th e o w n e r  or hi s a g e n t  o f  the 

c o n s t r u c t i o n ,  a l t e r a t i o n  or  r e p a i r ;

(C) the c e s s a t i o n  o f  the p e r f o r m a n c e  o f  l a b o r  o r  f u r­

n i s h i n g  o f  m a t e r i a l  or e q u i p m e n t  fo r a c o n t i n u o u s  p e r i o d  o f  60 days 

w h e n  t h a t  c e s s a t i o n  o c c u r s  a f t e r  the c o m m e n c e m e n t  of the  f u r n i s h i n g  

of th e la bo r, m a t e r i a l s  or  e q u i p m e n t  a n d  a m o u n t s  to a b r e a c h  o f  the 

c o n t r a c t  for  c o n s t r u c t i o n ,  a l t e r a t i o n ,  or r e p a i r  o f  th e p r o p e r t y ;

(9) " c o n t r a c t "  m e a n s  a n  a g r e e m e n t ,  e i t h e r  e x p r e s s e d  or i m­

plied, to f u r n i s h  labor, m a t e r i a l s  o r  e q u i p m e n t  f o r  the p u r p o s e  of 

p r o d u c i n g  a c h a n g e  in the p h y s i c a l  c o n d i t i o n  o f  l a n d  or o f  a st ru c t u r e ,  

i n c l u d i n g

(A) a l t e r a t i o n  o f  the  s u r f a c e  b y  e x c a v a t i o n ,  f i l l , 

c h a n g e  i n  grade, o r  c h a n g e  i n  a shore, bank, o r  f l o o d  p l a i n  of a 

stream, s w a m p , or b o d y  o f  w a t e r ;

(B) c o n s t r u c t i o n  or  i n s t a l l a t i o n  on, above, or b e l o w  the 

s u r f a c e  o f  land;

(C) d e m o l i t i o n ,  r e p a i r ,  r e m o d e l i n g ,  o r  r e m o v a l  o f  a 

s t r u c t u r e  p r e v i o u s l y  c o n s t r u c t e d  or  i n s t a l l e d ;

(D) s e e d i n g , s o d d i n g , o r  o t h e r  l a n d s c a p i n g  o p e r a t i o n ;

(E) s u r f a c e  o r  s u b s u r f a c e  t es t i n g ,  b o r i n g , o r  a nal y z i n g ;

a n d
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(F) p r e p a r a t i o n  of p l a n s , s u r v e y s , or  a r c h i t e c t u r a l  or 

e n g i n e e r i n g  p l a n s  or d r a w i n g s  for a n y  c h a n g e  in th e p h y s i c a l  c o n­

di t i o n  o f  la n d  or s t r u c t u r e s  w h e t h e r  or  n o t  u s e d  i n c i d e n t  to p r o ­

du c i n g  a c h a n g e  in p h y s i c a l  c o n d i t i o n  o f  the r e a l  estate;

(10) " c o n t r a c t  p r i c e "  m e a n s  the a m o u n t  a g r e e d  u p o n  b y  th e c o n­

tr a c t i n g  p a r t i e s  for f u r n i s h i n g  labor, m a t e r i a l s  or e q u i p m e n t  c o v e r e d  b y  

the c o n t r a c t , i n c r e a s e d  or d i m i n i s h e d  b y  the p r i c e  o f  c h a n g e  o r d e r s , 

e x t r a s , or a m o u n t s  a t t r i b u t a b l e  to a l t e r e d  s p e c i f i c a t i o n s ; l i q u i d a t i o n  

of d a m a g e s  b e t w e e n  the  o w n e r  a n d  an o r i g i n a l  c o n t r a c t o r  doe s n o t  d i m i n­

ish the c o n t r a c t  p r i c e  as to o t h e r  c l a i m a n t s ; if n o  p r i c e  is a g r e e d  u p o n  

b y  the c o n t r a c t i n g  p a r t i e s , " c o n t r a c t  p r i c e "  m e a n s  the r e a s o n a b l e  v a l u e

o f  all  s e r v i c e s  or m a t e r i a l s  c o v e r e d  b y  the  c o n t r a c t .

(11) " g i v e  n o t i c e "  m e a n s  to m a i l  a n o t i c e  r e q u i r e d  u n d e r  s e c s . 

50 - 120 of t his c h a p t e r  to th e p e r s o n  e n t i t l e d  to r e c e i v e  the n o t i c e  at 

his  la s t  k n o w n  a d d r e s s  b y  f i r s t - c l a s s  m a i l  a n d  b y  u s i n g  a f o r m  of m a i l  

r e q u i r i n g  a s i g n e d  r e c e i p t .

* Sec. 13. T h i s  A c t  is i n a p p l i c a b l e  to a l i e n  w h i c h  a t t a c h e s  b e f o r e  the

e f f e c t i v e  d a t e  of this A c t .

* S e c . 14. T h i s  A c t  t a ke s e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

1 0 . 0 7 0 ( c ) .
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