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O r ig in a l sponsor: Rules Committeeby req uest o f  the Governor O ffe re d : 5/10/77R eferred : Rules
IN T H E  H O U S E  BY T H E  F I N A N C E  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 322 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  a n  oil  a n d  gas c o r p o r a t e  f r a n c h i s e

tax; a n d  p r o v i d i n g  for an  e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  43 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  21. O I L  A N D  G A S  C O R P O R A T E  

F R A N C H I S E  TAX.

Sec. 4 3 . 2 1 . 0 1 0 .  L E G I S L A T I V E  F I N D I N G S  A N D  P U R P O S E .  (a) T h e  

l e g i s l a t u r e  f i nd s t h a t  A l a s k a  h a s  l a r g e  d e p o s i t s  o f  n o n r e n e w a b l e  r e ­

so u r c e s  o f  o i l  a n d  gas  w h i c h  b e l o n g  to the c i t i z e n s  o f  t he state. 

T h e r e f o r e ,  it is i n c u m b e n t  u p o n  t h e  s t a t e  to p r o v i d e  a n  e q u i t a b l e  

t a x i n g  s y s t e m  to be  a p p l i e d  to c o r p o r a t i o n s  e n g a g e d  in the e x t r a c t i o n ,  

t r a n s p o r t a t i o n ,  a n d  r e f i n i n g  o f  t h i s  w e a l t h  f r o m  the state. In a d d i­

tion, it is i m p o r t a n t  t h a t  th e t a x  s y s t e m  b e  d e s i g n e d  to r e t u r n  to the 

s t a t e  t a x  r e v e n u e s  m e a s u r e d  b y  t he i n c o m e  g e n e r a t e d  b y  t h e s e  r e s o u r c e s  

a n d  a c t i v i t i e s .  A c c o r d i n g l y ,  the t a x i n g  f o r m u l a  m u s t  f a i r l y  r e f l e c t  the 

b u s i n e s s  a c t i v i t i e s  in t h e  s t a t e  b y  t h o s e  c o r p o r a t i o n s  e x t r a c t i n g ,  

t r a n s p o r t i n g ,  a n d  r e f i n i n g  t h e s e  n o n r e n e w a b l e  r e s o u r c e s .

(b) T h e  l e g i s l a t u r e  f i n d s  that, as a g e n e r a l  rule, th e th r e e -  

f a c t o r  f o r m u l a  set o u t  i n  A S  4 3 . 1 9 . 0 1 0 ,  A r t i c l e  IV, f a i r l y  m e a s u r e s  the 

i n c o m e - p r o d u c i n g  a c t i v i t y  o f  c o r p o r a t i o n s  d o i n g  b u s i n e s s  b o t h  in a n d  

o u t s i d e  th e state. W i t h  r e g a r d ,  h o w e v e r ,  to the  e x t r a c t i o n ,  t r a n s p o r t a­

tion, a n d  r e f i n i n g  o f  o i l  a n d  gas, t he  l e g i s l a t u r e  f in ds t ha t  the u n i­

f o r m  f o r m u l a  d o e s  n o t  f u l l y  r e f l e c t  c o r p o r a t e  i n c o m e - p r o d u c i n g  a c t i v i t y  

i n  the state. T h e  l e g i s l a t u r e  f i n d s  th a t  t he i n c o m e  f r o m  the e x t r a c --1 - CSHB 322
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tion, t r a n s p o r t a t i o n ,  a n d  r e f i n i n g  o f  o i l  a n d  gas s h o u l d  b e  a l l o c a t e d  

a n d  a p p o r t i o n e d  b y  a s e p a r a t e  s t a t e  f o r m u l a  j u s t  as f i n a n c i a l  i n s t i­

tut i o n s  a n d  p u b l i c  u t i l i t i e s  are  u n d e r  t h e  p r o v i s i o n s  o f  A S  4 3 . 1 9 . 0 1 0 ,  

A r t i c l e  IV.

(c) A l t h o u g h  the l e g i s l a t u r e  is m i n d f u l  o f  th e i m p o r t a n c e  a n d  

th e a d v a n t a g e s  o f  u n i f o r m i t y  w h i c h  the f o r m u l a  in A S  4 3 . 1 9 . 0 1 0 ,

A r t i c l e  IV, r e p r e s e n t s , th e l e g i s l a t u r e  a l s o  r e c o g n i z e s  its r e s p o n s i­

b i l i t y  to p r o v i d e  a n  a p p o r t i o n m e n t  f o r m u l a  w h i c h  f a i r l y  r e p r e s e n t s  a 

t a x p a y e r 's b u s i n e s s  a c t i v i t y  in the state. A c c o r d i n g l y ,  t he  l e g i s l a t u r e  

h a s  s t r u c k  a b a l a n c e  b e t w e e n  th e u n i f o r m  f o r m u l a  in A S  4 3 . 1 9 . 0 1 0 ,

A r t i c l e  IV, a n d  a d i r e c t  m e a s u r e  o f  o i l  a n d  gas e x t r a c t e d  in the 

s t a t e  b y  the  s u b s t i t u t i o n  o f  a f a c t o r  b a s e d  u p o n  u n i t s  o f  e x t r a c t i o n ,  

w h i c h  w i l l  m o r e  f a i r l y  i n d i c a t e  the t a x p a y e r 1s i n c o m e  a t t r i b u t a b l e  to 

its b u s i n e s s  a c t i v i t y  in the state.

(d) T h e  l e g i s l a t u r e  is c o n c e r n e d  a b o u t  th e p o s s i b i l i t y  o f  a 

c o r p o r a t i o n 1s i n c o m e  n o t  b e i n g  a t t r i b u t a b l e  to a n y  s p e c i f i c  s t a t e , as 

w h e n  p r o p ert y,  p a y r o l l , a n d  e x t r a c t i o n  a r e  p r e s e n t  in a l o c a t i o n  w h e r e  

the c o r p o r a t i o n  is n o t  s u b j e c t  to s t a t e  tax ati on . In s u c h  c a s e s , s o m e  

p o r t i o n  of  the  i n c o m e  o f  th e c o r p o r a t i o n  w o u l d  e s c a p e  t a x a t i o n  b y  all 

st at es  e v e n  t h o u g h  a s t a t e  m a y  h a v e  b e e n  i m p a c t e d  b y  t h a t  c o r p o r a t i o n ' s  

b u s i n e s s  a c t i v i t y  a n d  ha s g i v e n  s e r v i c e s  a n d  p r o t e c t i o n  for  w h i c h  it

is e n t i t l e d  to a s k  for  c o m p e n s a t i o n .  T h e  l e g i s l a t u r e  f i n d s  t ha t  the 

a p p o r t i o n m e n t  f o r m u l a  in A S  4 3 . 1 9 . 0 1 0 ,  A r t i c l e  IV, is d e f i c i e n t  in 

this r e s p e c t  f or  c o r p o r a t i o n s  e n g a g e d  in the e x t r a c t i o n ,  t r a n s p o r t a t i o n , 

a n d  r e f i n i n g  o f  o i l  a n d  g a s . S p e c i f i c a l l y ,  th e l e g i s l a t u r e  f in ds  th a t  

i n c o m e  g e n e r a t e d  f r o m  a c t i v i t i e s  t a k i n g  p l a c e  o n  the o u t e r  c o n t i n e n t a l  

s h e l f  s h o u l d  n o t  e s c a p e  st ate  t a x a t i o n  e n t i r e l y  b u t  s h o u l d  b e  t a x e d  b y  

the s ta te  w h i c h  h a s  m a d e  c o n t r i b u t i o n s  o f  s e r v i c e s  a n d  p r o t e c t i o n  to 

t h o s e  c o r p o r a t i o n s  as a r e s u l t  o f  t h o s e  a c t i v i t i e s  t a k i n g  p l a c e  o f f
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its s h o r e s . T h e  l e g i s l a t u r e  f i n d s  t h a t  the s t a t e  is c u r r e n t l y  a d v e r s e l y  

i m p a c t e d  b y  a c t i v i t i e s  o c c u r r i n g  o n  t h e  o u t e r  c o n t i n e n t a l  s h e l f  o f f  

t h e  s t a t e ' s  shores. T h e  s t a t e  h a s  g i v e n  a n d  w i l l  c o n t i n u e  to g iv e  

t h o s e  c o r p o r a t i o n s  e n g a g e d  in  t h o s e  a c t i v i t i e s  h o s p i t a l  s e r v i c e s , 

e d u c a t i o n a l  s e r v i c e s ,  p o l i c e  p r o t e c t i o n ,  r e g u l a t o r y  p r o t e c t i o n ,  a n d  

a c c e s s  to its c o u r t s ,  as w e l l  as m a n y  o t h e r  s e r v i c e s  a n d  p r o t e c t i o n s .  

A c c o r d i n g l y ,  t h e  l e g i s l a t u r e  f i n d s  t ha t  it is e n t i t l e d  to a s k  for 

c o m p e n s a t i o n  for t h e s e  s e r v i c e s  a n d  p r o t e c t i o n s . T h e  r e t u r n  w h i c h  the 

s t a t e  as k s  is t h e  i n c l u s i o n  o f  p r o p e r t y ,  p a y r o l l ,  a n d  e x t r a c t i o n  u n i t s  

n o t  o c c u r r i n g  i n  a n y  s t a t e  b u t  w h i c h  a r e  d i r e c t l y  s e r v i c e d  f r o m  a 

b a s e  o f  o p e r a t i o n s  in  t h e  state.

Sec. 4 3 . 2 1 . 0 2 0 .  P R I V I L E G E  T A X  I MP OSE D.  A  t a x  is h e r e b y  i m p o s e d  

f or  e a c h  t a x  y e a r  o n  t h e  p r i v i l e g e  o f  e n g a g i n g  in b u s i n e s s ,  e x e r c i s i n g  

a c o r p o r a t e  f r a n c h i s e ,  d o i n g  b u s i n e s s  in c o r p o r a t e  form, e m p l o y i n g  

ca pi t a l ,  labor, or  p r o p e r t y ,  o r  m a i n t a i n i n g  a n  o f fi ce , p l a c e  o f  b u s in es s, 

o r  b a s e  of  o p e r a t i o n s  in  A l a s k a  o f  e v e r y  c o r p o r a t i o n  w h i c h  h a s  o r d i n a r y  

g r o s s  r e c e i p t s  d u r i n g  the  t a x  y e a r  in  e x c e s s  of  $ 2 5 0 , 0 0 0 , 0 0 0  (or w h i c h  

is a m e m b e r  o f  a u n i t a r y  b u s i n e s s  w i t h  c o m b i n e d  o r d i n a r y  g r o s s  r e c e i p t s  

in e x c e s s  o f  $ 2 5 0 , 0 0 0 , 0 0 0 ) ,  m o r e  t h a n  50 p e r  c e n t  o f  w h i c h  is d e r i v e d  

f r o m  p r o d u c t i o n ,  t r a n s p o r t a t i o n ,  r e f i n i n g ,  m a n u f a c t u r i n g ,  p r o c e s s i n g ,  

d i s t r i b u t i o n ,  o r  r e t a i l  s a l e  o f  o i l  o r  gas o r  p r o d u c t s  d e r i v e d  f r o m  

o i l  o r  gas. T h e  t a x  i m p o s e d  b y  this  c h a p t e r  is m e a s u r e d  b y  t h e  n e t  

i n c o m e  o f  t h e  c o r p o r a t i o n  a n d  is d e t e r m i n e d  at t h e  r a t e  i m p o s e d  u n d e r  

A S  4 3 . 2 0 . 0 1 1 ( e ) .  T h e  t a x  i m p o s e d  u n d e r  this  c h a p t e r  is in p l a c e  of 

t h e  t a x  i m p o s e d  u n d e r  A S  43.20.

Sec. 4 3 . 2 1 . 0 3 0 .  " N E T  I N C O M E "  D E F I N E D .  (a) N e t  i n c o m e  for the 

p u r p o s e s  of  t h i s  c h a p t e r  is t he h i g h e r  o f  t a x a b l e  i n c o m e  (as the  t e r m  

is u s e d  in  A S  4 3 . 2 0 . 0 1 1 ( e ) )  o r  t h e  n e t  i n c o m e  d e t e r m i n e d  a n d  c e r t i f i e d  

b y  an  i n d e p e n d e n t  c e r t i f i e d  p u b l i c  a c c o u n t a n t  for  the p u r p o s e s  o f  a

-3- C S H B  322
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r e p o r t  to s h a r e h o l d e r s  c o v e r i n g  its e a r n i n g s  a n d  p r o f i t s  for t he  t a x a b l e  

y e a r  c a l c u l a t e d  u s i n g  h i s t o r i c a l  cost a c c o u n t i n g  w i t h o u t  r e g a r d  to a n y  

ta xe s on, o r  m e a s u r e d  by, n e t  i n c o m e .

(b) T h e  d e p a r t m e n t  s h a l l  p r o v i d e  b y  r e g u l a t i o n  for t h e  d e t e r m i n a -  j 

t i o n  of n e t  i n c o m e  in c i r c u m s t a n c e s  w h e r e  the  i n c o m e  s t a t e m e n t  d e t e r­

m i n e d  a n d  c e r t i f i e d  to s h a r e h o l d e r s  do e s  n o t  t r u l y  i n f l e c t  ine cuipuict** g 

t i o n ' s  n e t  i n c o m e . T h o s e  c i r c u m s t a n c e s  i n c l u d e  b u t  a r e  n o t  l i m i t e d  to 

s i t u a t i o n s  in w h i c h  a q u a l i f i e d  or d i s c l a i m e d  o p i n i o n  is g i v e n  b y  an 

i n d e p e n d e n t  a c c o u n t a n t  o n  the  c o r p o r a t i o n ' s  n e t  i n c o m e , th e n e t  i n c o m e  J 

r e p o r t  d oes n o t  m e e t  s t a n d a r d s  p r o m u l g a t e d  b y  the  S e c u r i t i e s  a n d  

E x c h a n g e  C o m m i s s i o n ,  a c h a n g e  in a c c o u n t i n g  m e t h o d ,  or the i n c o m e  

s t a t e m e n t  is n o t  p r e p a r e d  in a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d  a c c o u n t­

ing p r i n c i p l e s .

Sec. 4 3 . 2 1 . 0 4 0 .  " O R D I N A R Y  G R O S S  R E C E I P T S "  D E F I N E D . T h e  t e r m  j

" o r d i n a r y  g r o s s  r e c e i p t s "  m e a n s  t o t a l  g r o s s  r e c e i p t s ,  e x c e p t  that 

t h e r e  s h a l l  b e  e x c l u d e d :

(1) all g a ins  a n d  los se s f r o m  the s a l e  or o t h e r  d i s p o s i t i o n  

of  c a p i t a l  a s s e t s , a n d

(2) a ll g a ins  a n d  los se s f r o m  t h e  s a l e  or o t h e r  d i s p o s i t i o n  

of p r o p e r t y  of  a c h a r a c t e r  d e s c r i b e d  in s e c . 1231(b) o f  the I n t e r n a l  

R e v e n u e  C o d e  ( d e t e r m i n e d  w i t h o u t  r e g a r d  to h o l d i n g  p e r i o d ) .

Sec. 4 3 . 2 1 . 0 5 0 .  A P P O R T I O N M E N T  O F  N E T  I N C O M E . (a) A  c o r p o r a t i o n

s u b j e c t  to this t a x  w h i c h  is t a x a b l e  b o t h  in a n d  o u t s i d e  the s t a t e  

s h a l l  a p p o r t i o n  its e n t i r e  u n i t a r y  b u s i n e s s  n e t  i n c o m e  to A l a s k a  b y  a I

f r a c t i o n  the n u m e r a t o r  of w h i c h  is the p r o p e r t y  f a c t o r  pl u s  t h e  p a y r o l l  

f a c t o r  p l u s  the  e x t r a c t i o n  f a c t o r  a n d  th e d e n o m i n a t o r  o f  w h i c h  is 

three. U n d e r  r e g u l a t i o n s  a d o p t e d  b y  the  d e p a r t m e n t , the p r o p e r t y  

f a c t o r  a n d  the p a y r o l l  f a c t o r  sha ll  b e  d e t e r m i n e d  in a c c o r d a n c e  w i t h  

A r t i c l e  IV of  A S  4 3 . 1 9 . 0 1 0  a n d  w i t h  A S  4 3 . 2 0 . 0 7 1 ,  e x c e p t  as o t h e r w i s e  J

C S H B  32 2 -4-
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(b) C o m p e n s a t i o n  e a r n e d  b y  e m p l o y e e s  w h o  a r e  n o t  e m p l o y e d  in a n y  

s t a t e  in w h i c h  t h e  c o r p o r a t i o n  is t a x a b l e  s h a l l  be i n c l u d e d  in the 

n u m e r a t o r  o f  t h e  p a y r o l l  f a c t o r  if the  e m p l o y e e s  a re d i r e c t l y  s u p p l i e d  

f r o m  a b a s e  o f  o p e r a t i o n s  m a i n t a i n e d  in the state.

(c) T h e  v a l u e  o f  o i l  or  gas p r o d u c t i o n  f a c i l i t i e s  o r  o t h e r  

p r o p e r t i e s  w h i c h  a r e  n o t  l o c a t e d  in a n y  s t a t e  in  w h i c h  th e c o r p o r a t i o n  

is t a x a b l e  s h a l l  b e  i n c l u d e d  i n  t he  n u m e r a t o r  o f  the p r o p e r t y  f a c t o r  

if th e p r o p e r t y  is s e r v i c e d  or  s u p p l i e d  f r o m  a b a s e  of  o p e r a t i o n s  

m a i n t a i n e d  in  the  s t a t e  or  if t ha t  p r o p e r t y  r e l i e s  o n  o n s h o r e  f a c i l i t i e s  

for  s t o r a g e  o f  t h e  o i l  a n d  ga s p r o d u c e d .

(d) T h e  e x t r a c t i o n  f a c t o r  is a f r a c t i o n  t h e  n u m e r a t o r  o f  w h i c h  

is th e n e t  a m o u n t  o f  o i l  a n d  gas e n e r g y  u n i t s  p r o d u c e d  in A l a s k a  

e x p r e s s e d  i n  t e r m s  o f  t h e i r  e q u i v a l e n t s  in B r i t i s h  T h e r m a l  U n i t s  a n d  

th e d e n o m i n a t o r  o f  w h i c h  is t h e  t o t a l  n e t  a m o u n t  of o i l  a n d  gas e n e r g y  

u n i t s  p r o d u c e d  e v e r y w h e r e . O i l  a n d  gas e n e r g y  u n i t s  w h i c h  a r e  n o t  

e x t r a c t e d  i n  a s t a t e  in w h i c h  the  c o r p o r a t i o n  is t a x a b l e  s ha ll  be 

i n c l u d e d  i n  t h e  n u m e r a t o r  o f  th e e x t r a c t i o n  f a c t o r  if. the e x t r a c t i o n  

is p e r f o r m e d  b y  f a c i l i t i e s  w h i c h  a r e  s e r v i c e d  o r  s u p p l i e d  f r o m  a b a s e  

o f  o p e r a t i o n s  i n  t he  s t a t e  o r  if t h o s e  f a c i l i t i e s  r e l y  o n  o n s h o r e  

f a c i l i t i e s  f o r  s t o r a g e  o f  the o i l  a n d  gas p r o d u c e d .

(e) If the  d e n o m i n a t o r  o f  a n y  f a c t o r  o f  t h e  a p p o r t i o n m e n t  f o r m u l a  

se t o u t  in  t h i s  s e c t i o n  is ze r o  o r  is so i n s i g n i f i c a n t  tha t  its i n c l u­

si o n  w i l l  r e s u l t  in a d i s t o r t i o n  o f  i n c o m e , the d e p a r t m e n t  m a y  e x c l u d e  

t h a t  f a c t o r  o r  i n c l u d e  o n e  or  m o r e  a d d i t i o n a l  f a c t o r s  w h i c h  w i l l  

f a i r l y  r e p r e s e n t  t h e  t a x p a y e r ' s  b u s i n e s s  a c t i v i t y  in th e s t a t e .

Sec. 4 3 . 2 1 . 0 6 0 .  R E T U R N S  A N D  P A Y M E N T  O F  T A X E S . (a) A  c o r p o r a t i o n

s u b j e c t  to t a x  u n d e r  this c h a p t e r  s h a l l  m a k e  a n d  fi l e  a r e t u r n  w i t h  

th e d e p a r t m e n t  at t h e  s a m e  t i m e  as it f i l e s  a r e t u r n  u n d e r  t he  p ro vi s i o n s

p r o v i d e d  in t h i s  section.
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(1) the  a m o u n t  o f  t a x  d u e  u n d e r  t hi s  c h a p t e r ,  a n d

(2) o t h e r  i n f o r m a t i o n  w h i c h  t h e  d e p a r t m e n t  r e q u i r e s  for  th e 

p u r p o s e  o f  c a r r y i n g  o u t  t he  p r o v i s i o n s  o f  t his c h a pter.

(b) T h e  r e t u r n  m u s t  e i t h e r  b e  o n  o a t h  o r  c o n t a i n  a w r i t t e n  

d e c l a r a t i o n  t h a t  it is m a d e  u n d e r  p e n a l t y  o f  p e r j u r y ,  a n d  t he  d e p a r t m e n t  

s h a l l p r e s c r i b e  fo r m s  a c c o r d i n g l y .

(c) T h e  t o t a l  a m o u n t  o f  t a x  i m p o s e d  b y  thi s c h a p t e r  is du e a n d  

p a y a b l e  to the d e p a r t m e n t  at t he s a m e  t i m e  a n d  in the s a m e  m a n n e r  as 

the  t a x  p a y a b l e  to the  U n i t e d  S t a t e s  I n t e r n a l  R e v e n u e  S e r v i c e .

(d) A  t a x p a y e r  s h a l l  f u r n i s h  to the d e p a r t m e n t  a t r u e  a n d  c o r r e c t  

c o p y  o f  the t a x  r e t u r n  w h i c h  h e  h a s  f i l e d  w i t h  t he  U n i t e d  S ta t e s  

I n t e r n a l  R e v e n u e  S e r v i c e .

(e) T h e  d e p a r t m e n t  m a y  c r e d i t  o r  r e f u n d  o v e r p a y m e n t s  o f  t a x e s , 

t a x e s  e r r o n e o u s l y  or i l l e g a l l y  a s s e s s e d  o r  c o l l e c t e d ,  p e n a l t i e s  c o l­

l e c t e d  w i t h o u t  a u t h o r i t y ,  a n d  t a xe s t h a t  a r e  f o u n d  u n j u s t l y  a s s e s s e d

or e x c e s s i v e  in a m o u n t , o r  o t h e r w i s e  w r o n g f u l l y  c o l l e c t e d .  T h e  d e p a r t­

m e n t  s hal l  set l i m i t a t i o n s , s p e c i f y  the m a n n e r  i n  w h i c h  c l a i m s  or 

c r e d i t s  or r e f u n d s  a r e  m a d e  a n d  g i v e  n o t i c e  o f  a l l o w a n c e  o r  d i s a l l o w­

ance. W h e n  a r e f u n d  is a l l o w e d  to a t a x p a y e r , it sh al l b e  p a i d  o u t  of  

t h e  g e n e r a l  f u n d  o n  a w a r r a n t  i s s u e d  u n d e r  a v o u c h e r  a p p r o v e d  b y  the 

d e p a r t m e n t .

(f) E v e r y  t a x p a y e r  s h all  n o t i f y  t h e  d e p a r t m e n t  i n  w r i t i n g  o f  a n y  

a l t e r a t i o n  in, or m o d i f i c a t i o n  of, h i s  f e d e r a l  i n c o m e  t a x  r e t u r n  a n d  

o f  a r e c o m p u t a t i o n  o f  t a x  or d e t e r m i n a t i o n  o f  d e f i c i e n c y  ( w h e t h e r  w i t h  

o r  w i t h o u t  a s s e s s m e n t ) . A  fu l l  s t a t e m e n t  o f  t h e  f ac ts  m u s t  a c c o m p a n y  

this  n o t i c e .  T h e  n o t i c e  m u s t  be  f i l e d  w i t h i n  60 d ays a f t e r  th e f i n a l  

d e t e r m i n a t i o n  o f  the mo dification,, r e c o m p u t a t i o n , or  d e f i c i e n c y ,  a n d  

th e  t a x p a y e r  s h a l l  p a y  th e a d d i t i o n a l  t a x  or  p e n a l t y  u n d e r  t his c h a p t e r .

o f  t h e I n t e r n a l  R e v e n u e  Code. T h e  r e t u r n  m u s t  set o u t
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F o r  p u r p o s e s  o f  t h i s  se ct io n, a d e t e r m i n a t i o n  is f i n a l  at t h e  tim e 

th a t  a n  a m e n d e d  r e t u r n  is f i l e d  o r  a n o t i c e  o f  d e f i c i e n c y  or  an  a s s e s s­

m e n t  is m a i l e d  to the  t a x p a y e r  b y  the  I n t e r n a l  R e v e n u e  Se rv ic e,  e x c e p t  

th a t  in no  e v e n t  is t h e r e  a fi na l d e t e r m i n a t i o n  for p u r p o s e s  o f  this 

s e c t i o n  u n t i l  the t a x p a y e r  ha s e x h a u s t e d  hi s r i g h t s  o f  a p p e a l  u n d e r  

f e d e r a l  law.

(g) E v e r y  t a x p a y e r  shall n o t i f y  t h e  d e p a r t m e n t  i n  w r i t i n g  o f  a n y  

r e c o m p u t a t i o n  or  r e s t a t e m e n t  o f  a p r i o r  y e a r ' s  n e t  income. A  full 

s t a t e m e n t  o f  t h e  f a c t s  m u s t  a c c o m p a n y  t hi s  n o t i c e .  T h e  n o t i c e  m u s t  be 

f i l e d  w i t h i n  60 d a y s  a f t e r  the r e c o m p u t a t i o n  or  r e s t a t e m e n t  o f  a p r i o r  

y e a r 1s n e t  i n c o m e .

(h) In th e c a s e  o f  a d d i t i o n a l  t a x  due  b y  r e a s o n  o f  a m o d i f i c a t i o n ,  

r e c o m p u t a t i o n ,  o r  d e t e r m i n a t i o n  o f  d e f i c i e n c y  in a t a x p a y e r ' s  f e d e r a l  

i n c o m e  t a x  r e t u r n ,  o r  b y  r e a s o n  o f  a r e c o m p u t a t i o n  o r  r e s t a t e m e n t  o f  a 

p r i o r  y e a r ' s  n e t  income , th e p e r i o d  o f  l i m i t a t i o n  o n  a s s e s s m e n t  

c o m m e n c e s  f r o m  t h e  d a t e  t h a t  th e n o t i c e  r e q u i r e d  in (f) or  (g) of  this 

s e c t i o n  is filed, and, if n o  n o t i c e  is filed, th e t a x  m a y  b e  a s s e s s e d  

at a n y  time.

(i) T h e  t a x  i m p o s e d  b y  th i s  c h a p t e r  is p a y a b l e  o n  the due da t e  set 

o u t  in th i s  s e c t i o n  e v e n  t h o u g h  t h e  a s s e s s m e n t  is u n d e r  a p p e a l  o r  the 

v a l i d i t y ,  e n f o r c e a b i l i t y  o r  a p p l i c a t i o n  o f  t his c h a p t e r  o r  a n y  p r o v i­

si o n  of  t h i s  c h a p t e r  is c h a l l e n g e d  b e f o r e  the  d e p a r t m e n t  o r  in the 

c o u r t s .

Sec. 4 3 . 2 1 . 0 6 5 .  P E T I T I O N S  F O R  R E L I E F .  (a) If a c o r p o r a t i o n  

t a x a b l e  u n d e r  thi s  c h a p t e r  c a n  e s t a b l i s h  that it is a c t u a l l y  b e i n g  

t a x e d  o n  m o r e  t h a n  1 0 0  p e r  c en t  o f  its n e t  i n c o m e  b y  the  s t a t e s  in 

w h i c h  it d o e s  b u s i n e s s ,  it m a y  p e t i t i o n  the d e p a r t m e n t  for relie f. To 

e s t a b l i s h  t h a t  it is b e i n g  t a x e d  o n  m o r e  t h a n  10 0 p e r  c en t  o f  its n e t  

i n c o m e  th e c o r p o r a t i o n  s ha ll  p r o v i d e  t h e  d e p a r t m e n t  w i t h  c o p i e s  o f  the
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t a x  r e t u r n s  a n d  s u p p o r t i n g  d o c u m e n t s  f i l e d  in  th e o t h e r  s t a t e s  in w h i c h  

it doe s  b u s i n e s s .

(b) U p o n  a s h o w i n g  u n d e r  this s e c t i o n  b y  a c o r p o r a t i o n ,  t he  c o m­

m i s s i o n e r  s ha ll  n e g o t i a t e  w i t h  th e t a x  a d m i n i s t r a t o r s  in the o t h e r  

s t a t e s  in  w h i c h  the  c o r p o r a t i o n  d oes b u s i n e s s  to a r b i t r a t e  t h e  t o t a l  

t a x  l i a b i l i t y  o f  th e c o r p o r a t i o n .  T h e  e f f o r t s  s ha ll  i n c l u d e  t h e  u s e  

o f  the a r b i t r a t i o n  p r o c e d u r e s  set o u t  in A S  4 3 . 1 9 . 0 1 0 ,  A r t i c l e  IX.

(c) If the e f f o r t s  o f  a r b i t r a t i o n  set o u t  i n  (b) o f  thi s s e c t i o n  

ar e n o t  s u c c e s s f u l  in p r o v i d i n g  t a x  r e l i e f  to the t a x p a y e r , the d e p a r t­

m e n t  m a y  t h e n  m o d i f y  the  a p p o r t i o n m e n t  f o r m u l a  b y  e x c l u d i n g  o n e  o r  m o r e  

a p p o r t i o n m e n t  f a c t o r s  o r  i n c l u d i n g  o n e  o r  m o r e  a d d i t i o n a l  f a c t o r s  w h i c h  

w i l l  p r o v i d e  t a x  r e l i e f  to t h e  t a x p a y e r  a n d  s t i l l  a c c u r a t e l y  r e p r e s e n t  

th e t a x p a y e r 's b u s i n e s s  a c t i v i t y  in th e state.

(d) T h e  d e p a r t m e n t  sh all  p r o v i d e  a n  a n n u a l  r e p o r t  to the l e g i s l a­

tur e  of  the- total t a x  r e l i e f  g i v e n  u n d e r  t his section.

Sec. 4 3 . 2 1 . 0 7 0 .  R E V I E W  A N D  A S S E S S M E N T .  (a) A s  s o o n  as p r a c t i c­

ab l e  a f t e r  a r e t u r n  is filed, the d e p a r t m e n t  s ha ll  e x a m i n e  it a n d  

d e t e r m i n e  t he  c o r r e c t  a m o u n t  o f  the tax. If an  e r r o r  is d i s c l o s e d  b y  

the e x a m i n a t i o n ,  the d e p a r t m e n t  s ha ll n o t i f y  th e t a x p a y e r  o f  the 

d e f i c i e n c y .

(b) If a t a x p a y e r  f a i l s  to f i l e  a r e t u r n  in th e t i m e  r e q u i r e d  b y  

law, or  m a k e s  an  e r r o n e o u s  o r  f r a u d u l e n t  r e t u r n , the d e p a r t m e n t  s h a l l  

p r o c e e d  to a s s e s s  th e t a x  a n d  m a k e  a r e t u r n  f r o m  i n f o r m a t i o n  w h i c h  it 

o b t a i n s . A  r e t u r n  m a d e  a n d  s u b s c r i b e d  b y  th e d e p a r t m e n t  is p r i m a  

f a c i e  s u f f i c i e n t  f or  all  l e g a l  p u r p o s e s .

Sec. 4 3 . 2 1 . 0 8 0 .  R E G U L A T I O N S . T h e  d e p a r t m e n t  m a y  a d o p t  r e g u l a t i o n s  

in a c c o r d a n c e  w i t h  the  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44 .6 2 )  as 

a p p r o p r i a t e  to a d m i n i s t e r  a n d  e n f o r c e  t his c h a p t e r .

Sec. 4 3 . 2 1 , 0 9 0 .  P E N A L T I E S . (a) A  p e r s o n  w h o  w i l f u l l y  a t t e m p t s

C S H B  322 - 8 -



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

to e v a d e  t h e  t a x  i m p o s e d  b y  this t i t l e  is, in a d d i t i o n  to o t h e r  p e n a l­

ties p r o v i d e d  b y  th i s  title, g u i l t y  o f  a f e l o n y  and, u p o n  c o n v i c t i o n ,  is 

p u n i s h a b l e  b y  a  f i n e  o f  n o t  m o r e  t h a n  $5,000, or  b y  i m p r i s o n m e n t  for 

n o t  m o r e  t h a n  f i v e  years, o r  b y  both.

(b) A  p e r s o n  r e q u i r e d  u n d e r  this  t i t l e  to c ol l e c t ,  a c c o u n t  for, 

a n d  p a y  o v e r  t h e  t a x  i m p o s e d  b y  th i s  t i t l e  w h o  w i l f u l l y  fa il s to c o l l e c t  

o r  t r u t h f u l l y  a c c o u n t  for a n d  p a y  o v e r  t h e  t a x  is, in a d d i t i o n  to o t h e r  

p e n a l t i e s  p r o v i d e d  b y  this title, g u i l t y  o f  a f e l o n y  and, u p o n  c o n v i c­

tion, is p u n i s h a b l e  b y  a f i n e  o f  n o t  m o r e  t h a n  $5,000, o r  b y  i m p r i s o n­

m e n t  for  n o t  m o r e  t h a n  five ye ar s, o r  b y  both.

(c) A  p e r s o n  r e q u i r e d  u n d e r  t h i s  t i t l e  to p a y  a tax, m a k e  a 

retur n, k e e p  r e c o r d s ,  or  s u p p l y  i n f o r m a t i o n ,  w h o  w i l f u l l y  f a i l s  to p a y  

th e t a x  o r  e s t i m a t e d  tax, m a k e  t h e  r e tu rn , k e e p  t h e  r e c o r d s ,  o r  s u p p l y  

th e i n f o r m a t i o n ,  is, i n  a d d i t i o n  to o t h e r  p e n a l t i e s  p r o v i d e d  b y  this 

title, g u i l t y  o f  a m i s d e m e a n o r  and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  b y  a

fi n e  o f  n o t  m o r e  t h a n  $5,000, o r  b y  i m p r i s o n m e n t  for  n o t  m o r e  t h a n  o n e

year, o r  b y  both.

(d) A  p e r s o n  w h o  w i l f u l l y  m a k e s  a n d  s u b s c r i b e s  a r e t ur n, s t a t e­

ment, o r  o t h e r  d o c u m e n t  r e q u i r e d  u n d e r  th i s  t i t l e  w h i c h  c o n t a i n s  or  is 

v e r i f i e d  b y  a w r i t t e n  d e c l a r a t i o n  t h a t  it is m a d e  u n d e r  the  p e n a l t i e s  o f  

p e r j u r y  w h i c h  h e  d o e s  n o t  b e l i e v e  to b e  tr u e  a n d  c o r r e c t  as to e v e r y  

m a t e r i a l  m a t t e r  is, i n  a d d i t i o n  to o t h e r  p e n a l t i e s  p r o v i d e d  b y  this 

title, g u i l t y  o f  a f e l o n y  and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  b y  a fine

of  n o t  m o r e  t h a n  $5,0 00 , o r  b y  i m p r i s o n m e n t  fo r n o t  m o r e  t h a n  t h r e e

years, o r  b y  both.

(e) A  p e r s o n  w h o  w i l f u l l y  a n d  k n o w i n g l y  ai d s  or  a s s i s t s  in, or 

p r o c u r e s ,  o r  c o u n s e l s  the p r e p a r a t i o n  o r  p r e s e n t a t i o n  i n  c o n n e c t i o n  w i t h  

a n y  m a t t e r  a r i s i n g  u n d e r  th i s  t i t l e  o f  a retu rn , a f f i d a v i t ,  claim, or 

o t h e r  d o c u m e n t ,  w h i c h  is f r a u d u l e n t  o r  is f a l s e  as to a n y  m a t e r i a l
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m a t t e r  is g u i l t y  o f  a f e l o n y  w h e t h e r  or n o t  the f a l s i t y  o r  f r a u d  is w i t h  

th e k n o w l e d g e  o r  c o n s e n t  o f  th e p e r s o n  r e q u i r e d  to p r e s e n t  t he  retur n,  

a f f i d a v i t , claim, or  d o c u m e n t , and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  b y  a

fine o f  n o t  m o r e  t h a n  $5,000, or by  i m p r i s o n m e n t  for n o t  m o r e  t h a n  t h r e e

y e a r s , o r  b y  both,

(f) A  p e r s o n  w h o  w i l f u l l y  d e l i v e r s  o r  d i s c l o s e s  to the c o m m i s­

sio n e r  or  t he  d e p a r t m e n t  u n d e r  this c h a p t e r  any  l i s t , r e t u r n , a c c o u n t , 

s t a t e m e n t , or o t h e r  d o c u me nt,  k n o w n  b y  h i m  to be  f r a u d u l e n t  or  to b e  

f al se  as to a n y  m a t e r i a l  m a t t e r , u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  b y  a

fine  o f  n o t  m o r e  t h a n  $1,000, or b y  i m p r i s o n m e n t  for n o t  m o r e  t h a n  o n e

y e a r , o r  b y  both.

(g) In thi s section, " p e r s o n "  inclu de s,  b u t  is n o t  l i m i t e d  to, a n  

o f f i c e r  o r  e m p l o y e e  o f  a c o r p o r a t i o n  w h o  as o f f i c e r  or  e m p l o y e e  is u n d e r  

a d u t y  to p e r f o r m  th e act in r e s p e c t  to w h i c h  t he  v i o l a t i o n  o c c u r s .

S e c . 4 3 . 2 1 . 9 0 0 .  D E F I N I T I O N S . In th i s  c h a p t e r , u n l e s s  the  c o n t e x t

r e q u i r e s  o t h e r w i s e ,

(1) " b a s e  o f  o p e r a t i o n s "  m e a n s  th e c l o s e s t  p o i n t  o n  l a n d  to 

the  o f f s h o r e  o i l  a n d  gas p r o d u c t i o n  o p e r a t i o n s  f r o m  w h i c h  g o o d s , s e r­

v i c e s  , a n d  s u p p l i e s  f l o w  to t h o s e  o f f s h o r e  o i l  a n d  gas p r o d u c t i o n  

o p e r a t i o n s ;

(2) " d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  o f  R e v e n u e ;

(3) " net a m o u n t  o f  oil a n d  gas e n e r g y  u n i t s  p r o d u c e d "  m e a n s  

g ro ss  p r o d u c t i o n  l es s  a n y  p o r t i o n  of  the p r o d u c t i o n  w h i c h  r e p r e s e n t s  a 

r o y a l t y  i n t e r e s t , o v e r r i d i n g  r o y a l t y  i n t e r e s t , p r o d u c t i o n  p a y m e n t , o r  

a n y  o t h e r  i n t e r e s t  i n  a l e a s e  c o n c e s s i o n ,  j o i n t  v e n t u r e , or  o t h e r  

a g r e e m e n t  for oi l o r  gas p r o d u c t i o n  b e l o n g i n g  to a t h i r d  party;

(4) " u n i t a r y  b u s i n e s s "  m e a n s  a c o r p o r a t i o n  o r  g r o u p  o f  c o r­

p o r a t i o n s  h a v i n g  at l e a s t  50 p e r  c en t  c o m m o n  o w n e r s h i p , d i r e c t  or 

i n d i r e c t , or  a g r o u p  o f  c o r p o r a t i o n s  in w h i c h  t h e r e  is c o m m o n  c o n t r o l
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e i t h e r  d i r e c t  or  i n d i r e c t  as e v i d e n c e d  b y  any a r r a n g e m e n t ,  c o n t r a c t ,  or  

a g r e e m e n t .

* Sec. 2. A S  4 3 . 5 5 . 0 1 0 ( d )  is a m e n d e d  to read:

(d) T h e  t a x  i m p o s e d  b y  th i s  c h a p t e r  is n o t  in p l a c e  o f  t h e  t a x

i m p o s e d  b y  ch. 57 o r  ch. 21 o f  t hi s  t i t l e  or i n c o m e  t ax es o r  t a x e s  u p o n

th e r e t a i l  s a l e  o f  oil o r  gas p r o d u c t s .

* Sec. 3. If a n y  o f  the  p r o v i s i o n s  o f  t h i s  A c t  r e l a t i n g  to the i n c o r­

p o r a t i o n  in t o  t h e  a p p o r t i o n m e n t  f o r m u l a  of  p a y r o l l ,  p r o p e r t y ,  or  e x t r a c t i o n  

a r i s i n g  o u t  o f  a c t i v i t i e s  c o n d u c t e d  o n  the  o u t e r  c o n t i n e n t a l  shelf, o r  if any  

o t h e r  p r o v i s i o n s  o f  th i s  A c t  a r e  h e l d  to b e  i n v a l i d  or  u n e n f o r c e a b l e ,  it is 

the  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  t h e  i n v a l i d i t y  o r  u n e n f o r c e a b i l i t y  does 

n o t  a f f e c t  t h e  r e m a i n d e r  o f  t h i s  Act.

* Sec. 4. T h i s  A c t  ta ke s e f f e c t  J a n u a r y  1, 1978.
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