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IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to c i v i l  p e n a l t i e s  for d i s c h a r g e s  of

o i l . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  4 6 . 0 3  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 6 . 0 3 . 7 5 8 .  C I V I L  P E N A L T I E S  F O R  D I S C H A R G E S  O F  OIL. (a) The 

l e g i s l a t u r e  f i n d s  that

(1 ) r e c e n t  i n f o r m a t i o n  d i s c l o s e s  that the d i s c h a r g e  o f  oil 

m a y  c a u s e  s i g n i f i c a n t  s h o r t  a n d  l o n g - t e r m  d a m a g e  to the s t a t e’s e n v i r o n  

m e n t . E v e n  m i n u t e  q u a n t i t i e s  o f  o i l  r e l e a s e d  to the e n v i r o n m e n t  m a y  

c a u s e  h i g h  m o r t a l i t i e s  a m o n g  l a r v a l  a n d  j u v e n i l e  f o r m s  of i m p o r t a n t  

c o m m e r c i a l  s pec ie s,  m a y  a f f e c t  s a l m o n  m i g r a t i o n  p a t t e r n s ,  a n d  m a y  o t h e r  

w i s e  d e g r a d e  a n d  d i m i n i s h  the r e n e w a b l e  r e s o u r c e s  of the state;

(2) the e x a c t  n a t u r e  a n d  e x t e n t  of  o il p o l l u t i o n  c a n  b e  

n e i t h e r  d o c u m e n t e d  w i t h  c e r t a i n t y  n o r  p r e c i s e l y  q u a n t i f i e d  o n  a spill- 

b y - s p i l l  bas is ; h o w e v e r ,  in l i g h t  o f  the m a g n i t u d e  of h a r m  w h i c h  m a y  be 

c a u s e d  b y  o i l  d i s c h a r g e s ,  a n d  the v i t a l  i m p o r t a n c e  of  c o m m e r c i a l ,  sport 

a n d  s u b s i s t e n c e  f is hi n g ,  t ou r i s m ,  a n d  A l a s k a ' s  n a t u r a l  a b u n d a n c e  and 

b e a u t y  to th e e c o n o m i c  f u t u r e  o f  the state, a n d  its q u a l i t y  of life, it 

is the j u d g m e n t  of  t h e  l e g i s l a t u r e  that s u b s t a n t i a l  c i v i l  p e n a l t i e s  

s h o u l d  be i m p o s e d  for th e d i s c h a r g e  o f  oil, in o r d e r  to p r o v i d e  a m e a n­

ing f u l  i n c e n t i v e  for the s a f e  h a n d l i n g  o f  oi l a n d  to i n s u r e  that the 

p u b l i c  do e s  n o t  b e a r  s u b s t a n t i a l  l o s s e s  f r o m  o i l  p o l l u t i o n  for which, 

b e c a u s e  of  its subtle, l o n g - t e r m  or  u n q u a n t i f i a b l e  n a t u r e ,  c o m p e n s a t i o n  

w o u l d  n o t  o t h e r w i s e  be  r e c e i v e d ;  and
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(3) the h a n d l i n g  of oil in l a r g e  q u a n t i t i t e s  is a h a z a r d o u s  

u n d e r t a k i n g  w h i c h  p o s e s  a s i g n i f i c a n t  t h r e a t  to the e c o n o m y  a n d  e n v i r o n­

m e n t  of the state, w h i c h  can  b e  s u b s t a n t i a l l y  r e d u c e d  o n l y  b y  t h e  t a k i n g  

o f  r i g o r o u s  s a f e t y  p r e c a u t i o n s  i n v o l v i n g  c o n s i d e r a b l e  expen s e;  c o n v e r s e l y  

p e r s o n s  h a n d l i n g  oil in s m a l l e r  a m o u n t s  p o s e  a c o r r e s p o n d i n g l y  l o w e r  

r i s k  to the e c o n o m y  a n d  e n v i r o n m e n t  of the state, a n d  a r e  c a p a b l e  of safe 

o i l  h a n d l i n g  p r a c t i c e s  at c o r r e s p o n d i n g l y  l o w e r  costs; in o r d e r  to p r o­

vi d e  a n  i n c e n t i v e  w h i c h  is e f f e c t i v e ,  bxit n o t  p u n i t i v e ,  it is n e c e s s a r y  

that the ci v i l  p e n a l t i e s  i m p o s e d  r e f l e c t  a b a l a n c e  b e t w e e n  the g r a v i t y  

of the disch a r ge ,  the m a g n i t u d e  of risk, a n d  the l evel of i n c e n t i v e  

n e c e s s a r y  to i n d u c e  saf e  o p e r a t io n s .

(b) N o  l a t er  t h a n  the 10th. da y  a f t e r  the c o n v e n i n g  of t he  S e c o n d  

S e s s i o n  of th e  T e n t h  A l a s k a  L e g i s l a t u r e ,  t h e  d e p a r t m e n t  s h a l l  s u b m i t  to 

the l e g i s l a t u r e  r e g u l a t i o n s  e s t a b l i s h i n g  a s c h e d u l e  of f i x e d  p e n a l t i e s  

fo r  d i s c h a r g e s  of oil.

(1) S u b j e c t  to (3) of this s ub s e c t i o n ,  the p e n a l t i e s  for the 

f o l l o w i n g  c a t e g o r i e s  of r e c e i v i n g  e n v i r o n m e n t s  m a y  n o t  e x c e e d

(A) $10 p e r  g a l l o n  o f  oil w h i c h  e n t e r s  a n  a n a d r o m o u s

s t r e a m  or o t h e r  f r e s h w a t e r  e n v i r o n m e n t  w i t h  s i g n i f i c a n t  a q u a t i c  

r e s o u r c e s ;

(B) $ 2 . 5 0  p e r  g a l l o n  o f  oi l  w h i c h  e n t e r s  a n  es t u a r i n e ,  

i n t e r t i d a l  or c o n f i n e d  s a l t w a t e r  e n v i r o n m e n t ;  and

(C) $1 p e r  g a l l o n  o f  oil w h i c h  e n t e r s  a n  u n c o n f i n e d

s a l t w a t e r  e n v i r o n m e n t ,  p u b l i c  la n d  or f r e s h w a t e r  e n v i r o n m e n t  

w i t h o u t  s i g n i f i c a n t  a q u a t i c  r e s o u r c e s .

(2) T h e  n e t  p e n a l t y  u n d e r  this s u b s e c t i o n  s h a l l  b e  d e t e r m i n e d  I 

b y  m u l t i p l y i n g  the p e n a l t y  e s t a b l i s h e d  u n d e r  (1 ) of t his s u b s e c t i o n  by

a m a g n i t u d e  factor. T h e  m a g n i t u d e  f a c t o r  ("MF") fo r  a d i s c h a r g e  o f  m o r e  

t h a n  10,000 g a l l o n s  b u t  less t h a n  100,000 g a l l o n s  s hall b e  d e t e r m i n e d  
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a c c o r d i n g  to the f o l l o w i n g  fo rm u l a :  M F  = 1 +

( '
v o l u m e  of  d i s c h a r g e  in 

1 0 0 , 0 0 0
g a l l o n s ^  X  Ij . T h e  m a g n i t u d e  f a c t o r  f or  d i s c h a r g e s  of  10 0 ,0 0 0 g a l l o n s  

o r  m o r e  s h a l l  b e  five.

(3) F o r  d i s c h a r g e s  o f  oi l o f  less t h a n  1 0 0 , 0 0 0  g a l l o n s  w h i c h  

a r e  c a u s e d  b y  the g r o s s  n e g l i g e n c e  or i n t e n t i o n a l  a ct o f  the d i s c h a rg er,  

or  w h e n  the c o u r t  f i n d s  tha t  th e d i s c h a r g e r  d i d  n o t  t a k e  r e a s o n a b l e  

m e a s u r e s  to c o n t a i n  a n d  c l e a n  u p  t h e  d i s c h a r g e d  oil, t h e  p e n a l t y  shall b< 

d e t e r m i n e d  b y  m u l t i p l y i n g  t he  p e n a l t y  e s t a b l i s h e d  u n d e r  (1 ) o f  this sub 

s e c t i o n  b y  a f a c t o r  o f  five.

(c) R e g u l a t i o n s  a d o p t e d  u n d e r  (b) o f  this s e c t i o n  s h a l l  b e c o m e  

e f f e c t i v e  60 day s a f t e r  s u b m i s s i o n  to t h e  l e g i s l a t u r e ,  u n l e s s  disapprove: 

b y  a s p e c i a l  c o n c u r r e n t  r e s o l u t i o n  i n t r o d u c e d  in e i t h e r  hou se , an d c o n­

c u r r e d  i n  b y  a m a j o r i t y  of  th e m e m b e r s  in j o i n t  s e s s i o n  w i t h i n  60 days 

o f  the s u b m i s s i o n  of  t h e  r e g u l a t i o n s .  T h e  d e p a r t m e n t  m a y  p e r i o d i c a l l y  

r e v i s e  r e g u l a t i o n s  a d o p t e d  u n d e r  (b) of this section. R e v i s e d  r e g u l a­

tions s h a l l  b e  s u b m i t t e d  to the l e g i s l a t u r e  no l a t e r  t h a n  10 days a f t e r  

the c o n v e n i n g  o f  t h e  a p p r o p r i a t e  r e g u l a r  s e s s i o n  o f  the l e g i s l a t u r e ,  and  

a r e  s u b j e c t  to d i s a p p r o v a l  as s p e c i f i e d  in this s ub s e c t i o n .

(d) T h e  s c h e d u l e  s h a l l  v a r y  a c c o r d i n g  to the to xi ci ty , d e g r a d -  

a b i l i t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  th e oil. T h e  s c h e d u l e  s hall 

a l s o  v a r y  a c c o r d i n g  to the s e n s i t i v i t y  a n d  p r o d u c t i v i t y  o f  th e r e c e i v i n g  

e n v i r o n m e n t .  V a r i a t i o n s  u n d e r  this s u b s e c t i o n  m a y  be b y  s u b c a t e g o r i e s  

of  r e c e i v i n g  e n v i r o n m e n t s ,  s p e c i f i c  r e c e i v i n g  e n v i r o n m e n t s ,  or  both. The 

m a x i m u m  p e n a l t i e s  e s t a b l i s h e d  in (b) of this s e c t i o n  s ha ll  a p p l y  to d i s­

ch a r g e s  in t h e  m o s t  s e n s i t i v e  a n d  p r o d u c t i v e  of r e c e i v i n g  e n v i r o n m e n t s  

w i t h i n  e a c h  c a t e g o r y  o f  r e c e i v i n g  e n v i r o n m e n t ,  a n d  the p e n a l t y  shall 

d e c r e a s e  f or less p r o d u c t i v e  o r  s e n s i t i v e  r e c e i v i n g  e n v i r o n m e n t s .

(e) U p o n  the e f f e c t i v e  d a t e  o f  r e g u l a t i o n s  a d o p t e d  u n d e r  (b) of 

this se ction, if a d i s c h a r g e  o f  o i l  in e x c e s s  o f  10 ,0 0 0 g a l l o n s  not
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p e r m i t t e d  u n d e r  a p p l i c a b l e  s t a t e  a n d  f e d e r a l  l a w  o c c u r s  w i t h i n  the 

t e r r i t o r i a l  j u r i s d i c t i o n  o f  th e state, or int o or  u p o n  the  a d j a c e n t  

o u t e r  c o n t i n e n t a l  s h e l f  of the state, the f o l l o w i n g  pe rso ns , in a d d i t i o n  

to the p e r s o n  c a u s i n g  or p e r m i t t i n g  the d isc h a r g e ,  are j o i n t l y  a n d  

s e v e r a l l y  l i a b l e  to the state, in a c i v i l  action, for t h e  full  a m o u n t  of 

p e n a l t i e s  e s t a b l i s h e d  in the r e g u l a t i o n s ,  or $ 1 0 0 ,0 0 0,0 0 0, w h i c h e v e r  is 

less:

(1 ) if the d i s c h a r g e  o c c u r s  f r o m  a n y  c o m m e r c i a l  or i n d u s t r i a l  

f a c i l i t y  o t h e r  t h a n  a v e s s e l  or o f f s h o r e  pl a t f o r m ,  the owner, l e s s e e  (or 

p e r m i t t e e ) ,  a n d  o p e r a t o r  o f  the facility;

(2) if the d i s c h a r g e  o c c u r s  f r o m  a vess el ,

(A) the o w n e r  an d o p e r a t o r  of  th e v e s se l; and

(B) the  o w n e r  of the oil  c a r r i e d  as c a r g o  on  the v e s s e l  

at the t i m e  the v e s s e l  w a s  loaded, if th e l o a d i n g  o c c u r r e d  w i t h i n  

the t e r r i t o r i a l  j u r i s d i c t i o n  of the state, or at a d e e p w a t e r  p o r t  

or o t h e r  o f f s h o r e  s t o r a g e  f a c i l i t y  a d j a c e n t  to the state; h ow e v e r ,  

if the o w n e r  of th e oil t e m p o r a r i l y  t r a n s f e r s  o w n e r s h i p  of  the oil 

to a n o t h e r  person, a n d  the t r a n s f e r  has  the p u r p o s e  or  e f f e c t  o f  

e v a d i n g  the  v i c a r i o u s  l i a b i l i t y  i m p o s e d  b y  this section, t h e  t r a n s­

feror w i l l  b e  c o n s i d e r e d  the o w n e r  of the oil  for the p u r p o s e s  of 

this s ub s e c t i o n ;  an d

(3) if the d i s c h a r g e  o c c u r s  f r o m  an  o f f s h o r e  p l a t f o r m ,  the 

l e s s e e  (or p e r m i t t e e )  of the t r a c t  or a c r e a g e  u p o n  w h i c h  the  p l a t f o r m  is 

situated, a n d  the o p e r a t o r  of  the pl atform.

(f) T h e  c o u r t  sh al l d e d u c t  f r o m  the p e n a l t i e s  for w h i c h  t h e  p e r s o n  

c h a r g e d  is l i a b l e  u n d e r  (e) o f  this s e c t i o n  that a m o u n t  o f  oi l w h i c h  w a s  

r e m o v e d  f r o m  the e n v i r o n m e n t  as a r e s u l t  of a c l e a n u p  o p e r a t i o n  u n d e r­

tak e n  in c o n f o r m i t y  w i t h  a p p l i c a b l e  s t a t e  a n d  f e d e r a l  law, u n l e s s  the 

oil w a s  r e m o v e d  b y  a n  a g e n c y  of state, l o ca l o r  f e d e r a l  g o v e r n m e n t .  T h e
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d i s p e r s a l  o f  oil t h r o u g h  the u s e  o f  c h e m i c a l  a g e n t s  or o t h e r  m e a n s  is 

n o t  c o n s i d e r e d  r e m o v a l  fo r the p u r p o s e s  of this s ub s e c t i o n .  T h e  c o ur t 

m a y  e s t i m a t e  the a m o u n t  o f  oil  re moved.

(g) E x c e p t  as p r o v i d e d  in (f) a n d  (j) of  thi s section, t h e  e n t i r e  

p e n a l t y  s p e c i f i e d  in the r e g u l a t i o n s  s ha ll b e  imposed, a n d  n o  p o r t i o n  of 

the  p e n a l t y  for w h i c h  a p e r s o n  is l i a b l e  u n d e r  this  s e c t i o n  m a y  be  s u s­

pe n d e d  or d e f e rr ed .

(h) A  p e r s o n  o t h e r w i s e  l i a b l e  for p e n a l t i e s  u n d e r  (e) o f  this 

s e c t i o n  is n o t  l i a b l e  if he  d e m o n s t r a t e s ,  b y  a p r e p o n d e r a n c e  of  the

ev i d e n c e ,  t ha t  the d i s c h a r g e  o c c u r r e d  s o l e l y  as a r e s u l t  of

(1) an ac t of  God;

(2) an ac t o f  a t h i r d  p e r s o n  w i t h  i n t e n t  to c a u s e  a d ischarge,

u n l e s s  the t h i r d  p e r s o n  is a p e r s o n  w i t h  w h o m  the p e r s o n  c h a r g e d  is m a d e  

j o i n t l y  a n d  s e v e r a l l y  l i a b l e  u n d e r  (e)(1) - (3) of  this section;

(3) a n e g l i g e n t  o r  i n t e n t i o n a l  a c t  of the S t a t e  o f  A l a s k a  

or  the  U n i t e d  S t a t e s ; or

(4) a n  act  o f  war.

(i) N o t w i t h s t a n d i n g  sec. 875 o f  this chapter , a p e r s o n  l i a b l e  

u n d e r  this s e c t i o n  is n o t  a l s o  l i a b l e  for the d i s c h a r g e  of oil u n d e r  

sec. 760(a) o f  this s ec tion.

(j) T h e  c o u r t  m a y  r e d u c e  the  p e n a l t y  i m p o s e d  u n d e r  this s e c t i o n  

b y  n o t  m o r e  t h a n  50 p e r  cen t  if the  p e r s o n  c h a r g e d  d e m o n s t r a t e s ,  by a 

p r e p o n d e r a n c e  of  th e e vi d e n c e ,  t ha t  the d i s c h a r g e  was c a u s e d  s o l e l y  by 

a n e g l i g e n t  a c t  of  a t h i r d  p e r s o n ,  u n l e s s  t h e  t h i r d  p e r s o n  is a p e r s o n  

w i t h  w h o m  the  p e r s o n  c h a r g e d  is m a d e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  u n d e r

(e)(1) - (3) o f  this section.

(k) N o t w i t h s t a n d i n g  A S  3 0 . 2 5 . 2 2 0 ( b ) ,  p e n a l t i e s  r e c e i v e d  b y  the 

s t a t e  u n d e r  th i s  s e c t i o n  s h a l l  b e  d e p o s i t e d  in the g e n e r a l  f u n d  a n d  

c r e d i t e d  to a s p e c i a l  a c c o u n t  c a l l e d  the " o i l  s p il l m i t i g a t i o n  acc ou nt ".
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T h e  l e g i s l a t u r e  m a y  a n n u a l l y  a p p r o p r i a t e  f r o m  the o il  s p i l l  m i t i g a t i o n  

a c c o u n t  a s u m  e q u i v a l e n t  to the a m o u n t  of  p e n a l t i e s  r e c e i v e d  u n d e r  this 

s e c t i o n  fo r the c a l e n d a r  y e a r  p r e c e d i n g  the l e g i s l a t i v e  s e s s i o n  in w h i c h  

the a p p r o p r i a t i o n  is made, the a p p r o p r i a t i o n s  to be m a d e  fo r the p u r p o s e  

of  r e s t o r i n g  a n d  e n h a n c i n g  e n v i r o n m e n t s  a f f e c t e d  b y  oil p o l l u t i o n ,  

i n c l u d i n g  but n o t  l i m i t e d  to the f u n d i n g  o f  a q u a c u l t u r e  p r o jec ts .

(1) As u s e d  in this section,

(1 ) " a d j a c e n t  o u t e r  c o n t i n e n t a l  s he l f "  m e a n s  th a t  p o r t i o n  of 

the o u t e r  c o n t i n e n t a l  s h e l f  w h i c h  w o u l d  be  w i t h i n  the t e r r i t o r i a l  j u r i s­

d i c t i o n  of the s t a t e  if its b o u n d a r i e s  w e r e  e x t e n d e d  s e a w a r d  to the o u t e : 

m a r g i n  of  the o u t e r  c o n t i n e n t a l  shelf;

(2) " c o n f i n e d  s a l t w a t e r  e n v i r o n m e n t "  m e a n s  a bay, s o u n d  or 

o t h e r  p a r t i a l l y  e n c l o s e d  s a l t w a t e r  b o d y  in w h i c h  f l u s h i n g  t h r o u g h  t id al 

or c u r r e n t  a c t i o n  is s i g n i f i c a n t l y  r e s t r i c t e d ;

(3) " d i s c h a r g e  of oil" m e a n s  t h e  e n t r y  o f  oi l into  or u p o n  

th e w a t e r  or p u b l i c  la n d  o f  the s t at e (exce pt oil  d i s c h a r g e s  in t o  an 

e n c l o s e d  a n d  i m p e r v i o u s  oil s p il l c o n t a i n m e n t  a r e a ) , r e g a r d l e s s  of 

c a u s a t i o n ;

(4) " o f f s h o r e  p l a t f o r m "  m e a n s  an o f f s h o r e  s t ru ct ur e,  w h e t h e r  

f l o a t i n g  or t e m p o r a r i l y  or p e r m a n e n t l y  s e c u r e d  to the f l o o r  of the o c e a n  

or o t h e r  w a t e r  body, w h i c h  is u s e d  p r i m a r i l y  for the. e x p l o r a t i o n  for or 

p r o d u c t i o n  of oil  or n a t u r a l  gas;

(5) " oi l"  m e a n s  p e t r o l e u m ,  c r u d e  oil, a n d  a n y  s u b s t a n c e  

r e f i n e d  f r o m  p e t r o l e u m  or c r u d e  oil;

(6) " o p e r a t o r "  m e a n s  the p e r s o n  who, t h r o u g h  con tr ac t, lease,

s u b l e a s e  o r  o t h e r w i s e ,  exe r t s  g e n e r a l  s u p e r v i s i o n  a n d  c o n t r o l  o f  a c t i­

v i t i e s  at the fac il it y; the t e r m  includes, b y  w a y  o f  e x a m p l e  a n d  no t 

l im i t a t i o n ,  p r i m e  or g e n e r a l  c ont ra c t o r s ,  th e m a s t e r  of a v e s s e l  (and 

his  e mp lo yer ),  or a n y  o t h e r  p e r s o n  who, t h r o u g h  hi ms e l f ,  his agents, or
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(7) " v e s s e l "  m e a n s  a n y  f o r m  or  m a n n e r  o f  w a t e r c r a f t ,  w h e t h e r  

or n o t  c a p a b l e  o f  s e l f - p r o p u l s i o n ,  e x c e p t  o f f s h o r e  p l a t f o r m s .

* Sec. 2. A S  4 6 . 0 3 . 9 0 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(23) " f a c i l i t y "  m e a n s  a n y  o f f s h o r e  or o n s h o r e  s tru c t u r e ,  

i m p r o v e m e n t ,  v e s s e l ,  v e h i c l e ,  land, e n t e r p r i s e ,  o r  en deavor.

* Sec. 3. If t h e  a p p l i c a t i o n  o f  A S  4 6 . 0 3 . 7 5 8  to d i s c h a r g e s  o f  oil  s o l e l y

in t o  a n d  u p o n  t h e  a d j a c e n t  o u t e r  c o n t i n e n t a l  s h e l f  o f  th e s t a t e  is h e l d  i n­

valid, th e a p p l i c a t i o n  o f  t h a t  s e c t i o n  to d i s c h a r g e s  o f  o il int o a n d  u p o n  the 

w a t e r  o r  p u b l i c  l a n d  w i t h i n  th e t e r r i t o r i a l  j u r i s d i c t i o n  of  th e s t a t e  is n ot  

a f f e c t e d  b y  th a t  h o l d i n g .  T h i s  s e v e r a b i l i t y  p r o v i s i o n  is i n t e n d e d  to c l a r i f y  

a n d  n o t  l i m i t  the  s e v e r a b i l i t y  p r o v i s i o n  o f  A S  0 1 . 1 0 . 0 3 0 .

c o n t r a c t o r s ,  u n d e r t a k e s  t h e  g e n e r a l  f u n c t i o n i n g  o f  the f a cility;
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