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I n t r o d u c e d :  1 //L 7/77 
R e f e r r e d :  Hea^/th,Education &  

S o c i a l  S e r v i c e s  a n d  J u d i c i a r y

/
B Y  T H E / R U L E S  C O M M I T T E E  BY 

IN T H E  H O U S E  R E Q U E S T  OF  T H E  G O V E R N O R

H O U S E  B I L L  NO. 63

IN  THE' L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

T E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to guarcllans G f i n c a p a c i t a t e d

p e r s o n s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A f E  O F  A L AS KA :

*  S e c t i o n  1. A S  1 3 . 2 6 . 0 0 5 ( 1 )  is a m e n d e d  to read:

(1) " i n c a p a c i t a t e d  p e r s p n "  m e a n s  a n y  p e r s o n  w h o  is i m p a i r e d  

b y  r e a s o n  o f  m e n t a l  il ln e s s ,  m e n t a l  d e f i c i e n c y  or  o t h e r  d e v e l o p m e n t

d i s a b i l i t y , p h y s i c a l  i l l n e s s  o p ' d i s a b i l i t y ,  a d v a n c e d  age, c h r o n i c  u s e  

o f  drugs, c h r o n i c  i n t o x i c a t i o n ,  or  o t h e r  c a u s e  ( e x ce pt m i n o r i t y )  to 

t h e  e x t e n t  t h a t  h e  l a c k s  s u f f i c i e n t  u n d e r s t a n d i n g  or c a p a c i t y  to m a k e  

o r  c o m m u n i c a t e  r e s p o n s i b l e ^ e c i s i o n s  c o n c e r n i n g  h i s  p e r s o n ;

* Sec. 2. A S  1 3 . 2 6 . 0 0 5  i s / a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to read:

(5) " d e v e l o p m e n t a l  d i s a b i l i t y "  m e a n s  a d i s a b i l i t y  of a

p e r s o n  w h i c h  j

( A ) y  is a t t r i b u t a b l e  to m e n t a l  r e t a r d a t i o n ,  c e r e b r a l  

palsy, e p i l e p s y ,  a u ti sm , o r  a n y  o t h e r  c o n d i t i o n  r e s u l t i n g  in

i m p a i r m e n t  o f  g e n e r a l  i n t e l l e c t u a l  f u n c t i o n i n g  or  a d a p t i v e  be-

/
h a v i o r ; ///

(B) o r i g i n a t e s  b e f o r e  th e p e r s o n  a t t a i n s  the age of

18; ////

/
/

(C) h a s  c o n t i n u e d  a n d  c a n  b e  e x p e c t e d  to c o n t i n u e

/
i n d e f i n i t e l y ;  a n d/

/ (D) c o n s t i t u t e s  a s u b s t a n t i a l  h a n d i c a p  to the p e r s o n ' s

a b i l i t y  to f u n c t i o n  n o r m a l l y  in society;

(6) " p a r t i a l  g u a r d i a n "  m e a n s  a g u a r d i a n  w h o  p o s s e s s e s  f ew er
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t h a n  all o f  the l eg al  r i g h t s  a n d  p o w e r s  o f  a p l e n a r y  gu a r d i a n ,  a n d  

w h o s e  r i g h t s , p o w e r s , a n d  d u t i e s  h a v e  b e e n  s p e c i f i c a l l y  e n u m e r a t e d  b y  

c o u r t  order; |

(7) " p l e n a r y  g u a r d i a n "  m e a n s  a g u a r d i a n  w h o  p o s s e s s e s  the j

l e g a l  r i g h t s  a n d  p o w e r s  o f  a f u l l  g u a r d i a n  of th e p e r s o n ,  j

* Sec. 3. A S  13.26 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to art. 3 to 

read:

Sec. 13.26.090. P U R P O S E  A N D  B A S I S  F O R  G U A R D I A N S H I P .  G u a r d i a n­

shi p  for  i n c a p a c i t a t e d  p e r s o n s  s h a l l  be  u s e d  o n l y  as is n e c e s s a r y  to 

p r o m o t e  a n d  p r o t e c t  w e l l - b e i n g  of the i n d i v i d u a l , s h a l l  b e  d e s i g n e d  to 

e n c o u r a g e  th e d e v e l o p m e n t  of  m a x i m u m  s e l f - r e l i a n c e  a n d  i n d e p e n d e n c e  in 

th e i n d i v i d u a l , a n d  s h a l l  b e  o r d e r e d  o n l y  to the  e x t e n t  n e c e s s i t a t e d  

b y  the i n d i v i d u a l 's a c t u a l  m e n t a l  a n d  a d a p t i v e  l i m i t a t i o n s .

* Sec. 4. A S  1 3 . 2 6 . 0 9 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(e) A  t e s t a m e n t a r y  g u a r d i a n  h a s  the p o w e r s  o f  a p l e n a r y  g u a r d i a n  I

in it i a l l y ,  b u t  is s u b j e c t  to the  a u t h o r i t y  o f  the c o u r t  to m o d i f y  the 

s c o p e  o f  g u a r d i a n s h i p  or to b e  r e m o v e d  as g u a r d i a n  as p r o v i d e d  i n  s e c .

125 o f  this chapter.

*  S e c . 5. A S  1 3 . 2 6 . 1 0 5  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 1 3.26.105. P R O C E D U R E  F O R  C O U R T  A P P O I N T M E N T  O F  A  G U A R D I A N  O F  

A N  I N C A P A C I T A T E D  P E RS ON . (a) A  p e t i t i o n  f o r  the a p p o i n t m e n t  o f  a 

g u a r d i a n  f or a n  i n d i v i d u a l  w h o  is i n c a p a c i t a t e d  m u s t  b e  a c c o m p a n i e d  b y  

a r e p o r t  w h i c h  C o n t a i n s :

(1) c u r r e n t  e v a l u a t i o n s  o f  the i n d i v i d u a l 1s m e n t a l , p h y s i c a l , 

s o c i a l , a n d  e d u c a t i o n a l  c o n d i t i o n ;

(2) a r e c o m m e n d a t i o n  p r o p o s i n g  the t y p e  a n d  s c o p e  o f  g u a r d i a n­

sh i p  s e r v i c e s  n e e d e d  b y  t h e  i n d i v i d u a l ;

(3) a j u d g m e n t  as t o  the  m o s t  a p p r o p r i a t e  l i v i n g  a r r a n g e­

m e n t  for  th e i n d i v i d u a l ;
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(4) t h e  s i g n a t u r e s  o f  a l l  p e r s o n s ,  o n e  of w h o m  m u s t  b e  a 

p h y s i c i a n  o r  p s y c h o l o g i s t ,  w h o  p e r f o r m e d  th e e v a l u a t i o n s  u p o n  w h i c h  

th e r e p o r t  is base d.

(b) If n o  r e p o r t  a c c o m p a n i e s  the p e t i t i o n ,  the c o u r t  s h a l l  a p­

p o i n t  a q u a l i f i e d  p e r s o n  w h o  m a y  b u t  n e e d  n o t  b e  an  e m p l o y e e  o f  the 

state, a m u n i c i p a l i t y ,  o r  the  court, to a r r a n g e  for e v a l u a t i o n s  to b e  

p e r f o r m e d ,  to p r e p a r e  a r e p or t,  a n d  to fil e  it w i t h  the court.

(c) U p o n  t h e  f i l i n g  o f  a p e t i t i o n ,  the  c o u r t  s h a l l  set a dat e 

f o r  a  h e a r i n g  o n  t h e  i s s u e s  o f  i n c a p a c i t y .

(d) If t h e  a l l e g e d l y  i n c a p a c i t a t e d  p e r s o n  does n o t  h a v e  an 

a t t o r n e y  o f  h i s  o w n  choic e,  t he  c o u r t  s h a l l  a p p o i n t  a n  a t t o r n e y  to 

r e p r e s e n t  h i m  i n  t h e  p r o c e e d i n g .  T h e  a p p o i n t e d  a t t o r n e y  h a s  the 

p o w e r s  a n d  d u t i e s  o f  a g u a r d i a n  a d  litem.

(e) T h e  p e r s o n  a l l e g e d  to b e  i n c a p a c i t a t e d  m u s t  b e  e x a m i n e d  b y  a

p h y s i c i a n  a p p o i n t e d  b y  t h e  c o u r t  w h o  s h a l l  s u b m i t  his r e p o r t  in w r i t i n g  

t o  th e court, a n d  m u s t  b e  i n t e r v i e w e d  b y  a v i s i t o r  sen t  b y  the court. 

T h e  v i s i t o r  s h a l l  a l s o  i n t e r v i e w  th e p e r s o n  s e e k i n g  a p p o i n t m e n t  as 

g u a r d i a n ,  a n d  v i s i t  t h e  p r e s e n t  r e s i d e n c e  o f  the p e r s o n  a l l e g e d  to b e  

i n c a p a c i t a t e d  a n d  the  p l a c e  it is p r o p o s e d  that  h e  or s h e  w i l l  b e  

d e t a i n e d  o r  w i l l  r e s i d e  if t he  r e q u e s t e d  a p p o i n t m e n t  is made. Th e 

v i s i t o r  s h a l l  s u b m i t  t he  r e p o r t  i n  w r i t i n g  to th e court.

(f) T h e  p e r s o n  a l l e g e d  to b e  i n c a p a c i t a t e d  is e n t i t l e d  to be

p r e s e n t  at t h e  h e a r i n g  in  p e r so n,  a n d  to s e e  or h e a r  a l l  e v i d e n c e  

b e a r i n g  u p o n  h i s  c o n d i t i o n .  H e  o r  she is e nt i t l e d ,  t h r o u g h  an a ttorney, 

t o  p r e s e n t  e v i d e n c e ,  to c r o s s - e x a m i n e  w i t n e s s e s ,  i n c l u d i n g  the court- 

a p p o i n t e d  p h y s i c i a n  a n d  t h e  v i s i t o r ,  a n d  to t r i a l  by  j ury. T h e  iss ue s 

m a y  b e  d e t e r m i n e d  at a c l o s e d  h e a r i n g  w i t h o u t  a j u r y  if the p e r s o n  

a l l e g e d  to b e  i n c a p a c i t a t e d  or h i s  or h e r  a t t o r n e y  r e q u e s t s  it.

*  Sec. 6. A S  1 3 . 2 6 . 1 1 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:
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Sec. 13.26 .1 10 . F I N D I N G S ; O R D E R  OF A P P O I N T M E N T .  (a) The 

c o u r t , at a h e a r i n g  fo r t he  a p p o i n t m e n t  o f  a g u a r d i a n  fo r an  i n c a p a c i­

t a t e d  p e rs on,  s h a l l :

(1 ) i n q u i r e  in t o  the n a t u r e  a n d  e x t e n t  o f  the g e n e r a l  

f u n c t i o n i n g  o f  the p e r s o n  a s s e r t e d  to n e e d  a g ua r d i a n ;

(2) d e t e r m i n e  the e x t e n t  o f  the i m p a i r m e n t  o f  the p e r s o n ' s

b e h a v i o r ;

(3) a s c e r t a i n  hi s c a p a c i t y  to care f o r  h i m s e l f .

(b) If it is f o u n d  that  the p e r s o n  f o r  w h o m  a g u a r d i a n  is s o u g h t

p o s s e s s e s  th e c a p a c i t y  to ca r e  fo r h i m s e l f , the c o u r t  m a y  d i s m i s s  the 

a c t i o n  or e n t e r  a n y  o t h e r  a p p r o p r i a t e  order.

(c) If it is f o u n d  that  the p e r s o n  for  w h o m  a g u a r d i a n  is s o u g h t

is a b l e  to p e r f o r m  some b u t  n o t  all o f  the f u n c t i o n s  n e c e s s a r y  to care  

for  h i m s e l f ,  the c o u r t  m a y  a p p o i n t  a p a r t i a l  g u a r d i a n  to p r o v i d e  

l i m i t e d  g u a r d i a n s h i p  s e r v i c e s , b u t  m a y  n o t  a p p o i n t  a p l e n a r y  g u a r d i a n .

(d) If it is f o u n d  t h a t  the p e r s o n  for  w h o m  a g u a r d i a n  is s o u g h t  

is t o t a l l y  w i t h o u t  c a p a c i t y  to c a r e  f or  h i m s e l f ,  the c o u r t  m a y  a p p o i n t  

a p l e n a r y  g u a r d i a n ,  b u t  n o t  b e f o r e  t h e  f e a s a b i l i t y  of a p a r t i a l  g u a r­

di a n  has  b e e n  co n s i d e r e d .

(e) T h e  d u r a t i o n  o f  the  t e r m  o f  g u a r d i a n s h i p  u n d e r  this s e c t i o n  

s h a l l  b e  s p e c i f i e d  in t he  c o u r t  order.

*  S e c . 7. A S  1 3. 26  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 13.26. 11 2.  P A R T I A L  G U A R D I A N S H I P . A  c o u r t  o r d e r  e s t a b l i s h­

ing p a r t i a l  g u a r d i a n s h i p  s h a l l  c o n t a i n  f i n d i n g s  o f  f a c t , sh al l d e f i n e  

the p o w e r s  a n d  d u t i e s  of  the p a r t i a l  g u a r d i a n  so as to p e r m i t  the

i n c a p a c i t a t e d  p e r s o n  to car e  fo r h i m s e l f  to the e x t e n t  h e  is able, a n d

s h a l l  s p e c i f y  l e g a l  d i s a b i l i t i e s  to w h i c h  the i n c a p a c i t a t e d  p e r s o n  is 

subj e c t  =

Sec. 1 3 . 26. 11 4.  L I V I N G  A R R A N G E M E N T S . (a) In  a d d i t i o n  to e v a l u -  
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a t i n g  c a p a c i t y ,  t h e  c o u r t  w i t h  t h e  h e l p  o f  a p h y s i c i a n  it h a s  a p p o i n t e d  

a n d  a v i s i t o r  (as d e f i n e d  in  sec. 1 3 0  o f  this cha p t e r )  s h a l l  e x a m i n e  

p r o p o s e d  a n d  a l t e r n a t i v e  l i v i n g  a r r a n g e m e n t s  for t he  p e r s o n  a s s e r t e d  

to n e e d  a g u a r d i a n .

(b) A  g u a r d i a n  who, o t h e r  t h a n  i n  r e s p o n s e  to a c o u r t  order, 

p l a c e s  h i s  w a r d  in  a n  o u t - o f - h o m e  l i v i n g  s i t u a t i o n  s h a l l  i n f o r m  the 

c o u r t  o f  t h e  p l a c e m e n t .

*  Sec. 8 . A S  1 3 . 2 6 . 1 2 0  is a m e n d e d  to read:

Sec. 1 3 . 2 6 . 1 2 0 .  T E R M I N A T I O N  O F  G U A R D I A N S H I P  F O R  I N C A P A C I T A T E D  

P E R S O N .  T h e  a u t h o r i t y  a n d  r e s p o n s i b i l i t y  o f  a g u a r d i a n  f o r  a n  i n­

c a p a c i t a t e d  p e r s o n  t e r m i n a t e s  u p o n  th e d e a t h  o f  the g u a r d i a n  o r  ward, 

t h e  d e t e r m i n a t i o n  o f  i n c a p a c i t y  o f  t he  g ua r d i a n ,  o r  u p o n  r e m o v a l  or 

r e s i g n a t i o n  as p r o v i d e d  in sec. 125 o f  this  c h a p t e r , o r  u p o n  the 

e x p i r a t i o n  o f  t h e  p e r i o d  s p e c i f i e d  b y  c o u r t  o r d e r  f o r  th e d u r a t i o n  of  

t h e  g u a r d i a n s h i p . T e s t a m e n t a r y  a p p o i n t m e n t  u n d e r  an  i n f o r m a l l y  p r o b a t e d  

w i l l  t e r m i n a t e s  if t h e  w i l l  is l a t e r  d e n i e d  p r o b a t e  in a f o r m a l  p r o­

ceeding . T e r m i n a t i o n  d oe s  n o t  a f f e c t  h i s  l i a b i l i t y  for p r i o r  ac t s  n o r  

t h e  g u a r d i a n ' s  [HIS] o b l i g a t i o n  to a c c o u n t  fo r fu nd s a n d  a s s e t s  o f  the  

[HIS] w ard.

*  Sec. 9. A S  1 3 . 2 6 . 1 2 5  is a m e n d e d  to read:

Sec. 1 3 . 2 6 . 1 2 5 .  R E M O V A L  O R  R E S I G N A T I O N  O F  G U A R D I A N ;  C H A N G E  IN O R  

T E R M I N A T I O N  O F  I N C A P A C I T Y .  (a) O n  p e t i t i o n  of  th e w a r d , th e g u a rd ia n,  

or  a n y  p e r s o n  i n t e r e s t e d  in t h e  w a r d 1s [HIS] w e l f a r e ,  the  c o u r t  m a y  

m o d i f y  t h e  p r o v i s i o n s  o f  t h e  c o u r t  o r d e r  to c h a n g e  the r e s p o n s i b i l i t i e s  

o f  t h e  g u a r d i a n  or  r e m o v e  a g u a r d i a n  a n d  a p p o i n t  a s u c c e s s o r  i f  in t he  

b e s t  i n t e r e s t s  o f  the  w ard. O n  p e t i t i o n  o f  the g u a r d i a n , the c o u r t  

m a y  a c c e p t  h i s  r e s i g n a t i o n  a n d  m a k e  a n y  o t h e r  o r d e r  w h i c h  m a y  b e  

a p p r o p r i a t e .

(b) T h e  [AN O R D E R  A D J U D I C A T I N G  I N C A P A C I T Y  M A Y  S P E C I F Y  A  M I N I M U M
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PERIOD, N O T  E X C E E D I N G  O N E  YEAR, D U R I N G  W H I C H  N O  P E T I T I O N  F O R  A N  A D J U D I­

CA T I O N  T H A T  T H E  W A R D  IS N O  L O N G E R  I N C A P A C I T A T E D  M A Y  BE F I L E D  W I T H O U T  

S P E C I A L  L E A V E . S U B E C T  T O  T H I S  R E S T R I C T I O N ,  THE] w a r d , th e g u a r d i a n ,  

or  an y p e r s o n  i n t e r e s t e d  in the w a r d ' s  [HIS] w e l f a r e  m a y  p e t i t i o n  for 

an o r d e r  tha t h e  or sh e is n o  l o n g e r  i n c a p a c i t a t e d  or n o  l o n g e r  i n­

c a p a c i t a t e d  to the s ame d e g r e e , [AND] for r e m o v a l  or r e s i g n a t i o n  of  

th e g u a r d i a n , or  fo r a c h a n g e  In the g u a r d i a n ' s  r e s p o n s i b i l i t i e s . A  

r e q u e s t  f o r  this o r d e r  m a y  b e  m a d e  b y  i n f o r m a l  l e t t e r  to the c o u r t  or 

j u d g e  a n d  a n y  p e r s o n  w h o  k n o w i n g l y  i n t e r f e r e s  w i t h  t r a n s m i s s i o n  of 

this k i n d  o f  r e q u e s t  to the c o u r t  or j u d g e  m a y  be  a d j u d g e d  g u i l t y  of 

c o n t e m p t  of  court,

(c) B e f o r e  r e m o v i n g  a gu a r d i a n ,  c h a n g i n g  his  r e s p o n s i b i l i t i e s , 

a c c e p t i n g  t he  r e s i g n a t i o n  o f  a gu a r d i a n ,  or  o r d e r i n g  th a t  a w a r d ' s  

i n c a p a c i t y  h a s  c h a n g e d  or  te r m i n a t e d ,  the c o u r t , f o l l o w i n g  the sam e  

p r o c e d u r e s  to s a f e g u a r d  t h e  r i g h t s  o f  the w a r d  as a p p l y  to a p e t i t i o n  

fo r a p p o i n t m e n t  o f  a g u a r d i a n , m a y  s e n d  a v i s i t o r  to the r e s i d e n c e  of 

the p r e s e n t  g u a r d i a n  a n d  to th e p l a c e  w h e r e  the w a r d  r e s i d e s  or is 

deta in ed,  to o b s e r v e  c o n d i t i o n s  and  r e p o r t  in w r i t i n g  to the c o u r t .

(d) If at a n y  tim e  the i n c a p a c i t a t e d  p e r s o n  r e q u e s t s  o r  i n d i c a t e s

to h i s  g u a r d i a n  or to the a g e n c y  (or e m p l o y e e s  o f  the a g e n c y )  r e s p o n s i­

b l e  for h i s  c a r e  th a t  h e  d e s i r e s  a c h a n g e  i n  g u a r d i a n s h i p  or c h a n g e  in  

l i v i n g  a r r a n g e m e n t s , the g u a r d i a n  or th e a g e n c y  p r o v i d i n g  care s h a l l  

i n f o r m  the c o u r t  o f  the  r e q u e s t .

* Sec. 10. A S  1 3 . 2 6 . 1 3 5 (a) is a m e n d e d  to read:

(a) In a p r o c e e d i n g  fo r the  a p p o i n t m e n t , c h a n g e  in r e s p o n s i b i l i­

ties , or r e m o v a l  o f  a g u a r d i a n  of a n  i n c a p a c i t a t e d  p e r s o n  o t h e r  t h a n  

th e a p p o i n t m e n t  of  a t e m p o r a r y  g u a r d i a n  or t e m p o r a r y  s u s p e n s i o n  o f  a 

gua rd ia n, n o t i c e  of  h e a r i n g  s h a l l  b e  g i v e n  to e a c h  o f  the  fo ll o w i n g :

(1 ) the w a r d  or the p e r s o n  a l l e g e d  to b e  i n c a p a c i t a t e d  a n d  

HB  63 _ 6-



1

2

3

4

5

6

7

8
9

10

11
12

13

14

15

16

17

18

19

20

21
22
23

24

25

26

27

28

29

o r  k er spous e,  p a r e n t s  a n d  a d u l t  chi ld re n;

(2) a n y  p e r s o n  [WHO IS] s e r v i n g  as h i s  or  h e r  g u a r d i a n  or

[,] c o n s e r v a t o r  o r  h a v i n g  [WHO HAS] h i s  or h e r  c a r e  a n d  cus to dy ; [AND]

(3) in c a s e  n o  o t h e r  p e r s o n  is n o t i f i e d  u n d e r  (1) o f  this 

s u b s e c t i o n ,  a t  l e a s t  one o f  h i s  c l o s e s t  a d u l t  r e l a t i v e s ,  i f  a n y  c a n  b e  

foundj_

(4) t h e  p e t i t i o n e r ;

(5) a n y  p e r s o n  w h o  p e r f o r m e d  a n  e v a l u a t i o n  for  the p e t i­

t i o n e r ' s  re p o r t ;

(6 ) t h e  d i r e c t o r  o f  t h e  f a c i l i t y  in  w h i c h  the i n d i v i d u a l  is 

r e s i d i n g ;  a n d

(7) t h e  i n d i v i d u a l ' s  g u a r d i a n  a d  l i t e m  if o n e  h a s  b e e n

a p p o i n t e d .

* Sec. 11. A S  1 3 . 2 6 . 1 3 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A  r e a s o n a b l e  e f f o r t  s h a l l  b e  m a d e  b y  the  c o u r t  at the  ti m e  a 

g u a r d i a n  is a p p o i n t e d  to a c q u a i n t  the i n c a p a c i t a t e d  p e r s o n  w i t h  his  

r i g h t  to r e q u e s t ,  at a l a t e r  date, his  g u a r d i a n ' s  d i s m i s s a l  o r  a 

m o d i f i c a t i o n  o f  t h e  g u a r d i a n s h i p  order, a n d  a w r i t t e n  s t a t e m e n t  s h a l l  

b e  p r o v i d e d  to him, e x p l a i n i n g  h i s  r i g h t s  a n d  s p e c i f y i n g  the p r o c e d u r e s  

to b e  f o l l o w e d  in p e t i t i o n i n g  th e court.

* Sec. 12. A S  1 3 . 2 6 . 1 4 0  is a m e n d e d  to read:

Sec. 1 3 . 2 6 . 1 4 0 .  T E M P O R A R Y  G U A R D I A N S .  If a n  i n c a p a c i t a t e d  p e r s o n  

h a s  n o  g u a r d i a n  a n d  an  e m e r g e n c y  exist s,  the c o u r t  m a y  e x e r c i s e  the 

p o w e r  o f  a g u a r d i a n  p e n d i n g  n o t i c e  a n d  h e a r i n g .  If a n  a p p o i n t e d  

g u a r d i a n  is n o t  e f f e c t i v e l y  p e r f o r m i n g  h i s  d u t i e s  a n d  the c o u r t  f u r t h e r  

f i n d s  that t h e  w e l f a r e  of  t h e  i n c a p a c i t a t e d  p e r s o n  r e q u i r e s  i m m e d i a t e  

a ct io n,  it may , w i t h  o r  w i t h o u t  no t i c e ,  a p p o i n t  a t e m p o r a r y  g u a r d i a n  

f o r  t h e  i n c a p a c i t a t e d  p e r s o n  f o r  a s p e c i f i e d  p e r i o d  n o t  to e x c e e d  s i x  

m o n t h s  w h o s e  p o w e r s  a n d  d u t i e s  s h a l l  b e  s p e c i f i c a l l y  e n u m e r a t e d  b y
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c o u r t  o r d e r . [A T E M P O R A R Y  G U A R D I A N  IS E N T I T L E D  T O  T H E  C A R E  A N D  C U S T O D Y  

OF  TH E W A R D  A N D  T H E  A U T H O R I T Y  OF A N Y  P E R M A N E N T  G U A R D I A N  P R E V I O U S L Y  

A P P O I N T E D  B Y  T H E  C O U R T  IS S U S P E N D E D  SO L O N G  A S  A  T E M P O R A R Y  G U A R D I A N

H A S  A U T H O R I T Y .  A  T E M P O R A R Y  G U A R D I A N  M A Y  BE R E M O V E D  A T  A N Y  TIME. A  |
I

T E M P O R A R Y  G U A R D I A N  S H A L L  M A K E  A N Y  R E P O R T  T H E  C O U R T  R E Q U I R E S .  IN O T H E R  j 

R E S P E C T S  T H E  P R O V I S I O N S  O F  T H I S  C O D E  C O N C E R N I N G  G U A R D I A N S  A P P L Y  T O  j
T E M P O R A R Y  G U A R D I A N S .] J

* Sec. 13. A S  1 3 . 2 6 . 1 4 5  is a m e n d e d  to read: S

Sec. 13.26 .1 45.  W H O  M A Y  BE G U A R D I A N ; P R I O R I T I E S . (a) A n y

c o m p e t e n t  p e r s o n  or a s u i t a b l e  a g e n c y  or  i n s t i t u t i o n , p u b l i c  or  p r i v a t e , 

i n c l u d i n g  a n y  p r i v a t e  a s s o c i a t i o n  c a p a b l e  of  c o n d u c t i n g  an  a c t i v e  

g u a r d i a n s h i p  p r o g r a m  for an i n c a p a c i t a t e d  p e r s o n , m a y  b e  a p p o i n t e d  

g u a r d i a n  of a n  i n c a p a c i t a t e d  p e r s o n , b u t  the  c o u r t  m a y  n o t  a p p o i n t  as 

g u a r d i a n  a p u b l i c  o r  p r i v a t e  a g e n c y  that is p r o v i d i n g  d i r e c t  ca r e  to 

the i n c a p a c i t a t e d  p e r s o n .

(b) P e r s o n s  w ho  are n o t  d i s q u a l i f i e d  n av e  p r i o r i t y  for a p p o i n t­

m e n t  as g u a r d i a n  in the f o l l o w i n g  o r d e r :

(1 ) the s p o u s e  o f  the i n c a p a c i t a t e d  p e rs on ;

(2 ) a n  a d u l t  c h i l d  o f  the i n c a p a c i t a t e d  p ers on ; j
(3) a p a r e n t  of the i n c a p a c i t a t e d  p e r so n, i n c l u d i n g  a j 

p e r s o n  n o m i n a t e d  b y  w i l l  or o t h e r  w r i t i n g  s i g n e d  b y  a d e c e a s e d  p a r e n t ;

(4) a n y  r e l a t i v e  o f  the i n c a p a c i t a t e d  p e r s o n  w i t h  w h o m  h e  

or she h a s  r e s i d e d  for m o r e  t h a n  s i x  m o n t h s  b e f o r e  the f i l i n g  of  the 

p e t it io n;

(5) a p e r s o n  n o m i n a t e d  b y  the p e r s o n  w h o  is c a r i n g  fo r the J

i n c a p a c i t a t e d  p e r s o n  [HIM] or  p a y i n g  b e n e f i t s  to himq_ j

(6 ) a p u b l i c  or p r i v a t e  agency, i n s t i t u t i o n ,  or a s s o c i a t i o n  

capable, o f  c o n d u c t i n g  an a c t i v e  g u a r d i a n s h i p  p r o g r a m  f o r  an i n c a p a c i­

ta t e d  p e r s o n .
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*  Sec. 14. A S  1 3 . 2 6 . 1 5 0 ( a ) ( 5 )  is a m e n d e d  to read:

(5 ) a g u a r d i a n  is r e q u i r e d  to r e p o r t  the  c o n d i t i o n  of  h i s  

w a r d  a n d  o f  t h e  e s t a t e  w h i c h  h a s  b e e n  s u b j e c t  to h is  p o s s e s s i o n  or 

con t r o l ,  as r e q u i r e d  b y  t h e  c o u r t  or c o u r t  r u l e  b u t  at l e a s t  o n c e  a 

year; the r e p o r t  s h a l l  as a m i n i m u m  c o n t a i n  s t a t e m e n t s  ind i c a t i n g :

(A) t h e  p e r s o n ' s  c u r r e n t  m e n t a l ,  p h y s i c a l  a n d  s o c i a l

co n d i t i o n ;

(B) h i s  p r e s e n t  l i v i n g  a r r a n g e m e n t s ;

(C) the  n e e d  fo r c o n t i n u e d  g u a r d i a n s h i p  ser vic es ;

(D) a n y  o t h e r  i n f o r m a t i o n  r e q u e s t e d  b y  t he  c o u r t  or 

n e c e s s a r y  or d e s i r a b l e  i n  t h e  o p i n i o n  o f  the  g u a r d i a n ;

* Sec. 15. A S  1 3 . 2 6 . 1 7 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) W h e n  b o t h  g u a r d i a n s h i p  a n d  p r o t e c t i v e  p r o c e e d i n g s  as to the

s a m e  p e r s o n  a r e  c o m m e n c e d  o r  p e n d i n g ,  the p r o c e e d i n g s  m a y  b e  c o n s o l i­

dated.
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