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‘ BY BROWN, GARDINER,
IN THE HOUSE AND MILLER

‘ HOUSE BILL NO, 32
~IN THE LEGISLATURE OF THE STATE OF ALASKA
TENTH LEGISLATURE -~ FIRST SESSTION
A BILL
For an Act entitled: "An Act relating to presumptive sentencing for certain
, violent felonies." ‘
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.05.150 is amended to read:

Sec. 11.05.150. TIMPOSING LESS THAN PRESCRIBED PENALTY. Except in

a case of murder or rape, or a case of a violent felony for which pre-

sumptive sentencing is imposed in accordance with AS 12.55,035, the

court may, upon conviction, when in its opinion the facts and circum-
stances make the minimum penalty provided in this title manifestly too
severe, impose a lesser penalty, either of a fine or imprisonment or
both. When less than the minimum penalty is imposed, the court shall
set out the reasons for its action on the record in the case.
* Sec. 2. AS 12.55 is amended by adding new sections to read:

Sec. 12.55.035. SENTENCING FOR VIOLENT FELONIES. (a) Every per-
son convicted of a violent felony shall be sentenced as follows:
| (1) for the first violent felony conviction, the court may
sentence the defendant to a f£ine or imprisonment, within the limits pre-
scribed for the offense, and may invoke the provisions of AS 33.15.230
and sec. 80 or 85 of this chapter;

(2) for the second violent felony conviction, the court shall

impose sentence in accordance with the presumptive terms set out in this

paragraph, subject to adjustment for aggravating and mitigating factors

provided in secs. 36 and 37 of this chapter,
(A) for first degree murder under AS 11.15.010 and
ol HB 32
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(C) manslaughter under AS 11.15.040, twelve years;

() forcible rape as defined in AS 11.15.120, ten years;

(E) wmayhem under AS 11.15.140, twelve years;

(F) shooting, stabbing or cutting with intent to kill,
wound or maim under AS 11.15.150, seven years;

(G) assault with intent to kill or commit rape or rob-
bery under AS 11.15.160, eight vears;

(H) poisoning under AS 11.15.210, seven years;

(L) assault with a dangerous weapon under AS 11.15.220,
five years;

(J) robbery under AS 11.15.240, eight vears;

(K) kidnapping under AS 11.15.260, twelve years;

(L) first degree arson under AS 11.20.010, seven years;

(M) Dburglary in a dwelling house under AS 11.,20.080,
five years.
(b) For purposes of this section,

(1) no prior convictions will be considered when a period of
five or more years has elapsed between the date of discharge from ‘
disposition of the immediately preceding offense and the date of the
conviction for the violent felony at bar;

(2) a conviction in another jurisdiction of an offense, the
elements of which are substantially identical with those of any of the
erimes included in this section, shall be considered a prior violent
felony conviction;

(3) two or more convictions arising out of the same trans-
action are considered a single conviction.

(¢c) For conviction of a second or subsequent violent felony under
(a)(2) or (3) of this section
(1) imprisonment may not be suspended under sec. 80 of this

“3e HE 32




25

26

27

chapter and probation or pavole may not be granted;

2]
&
o
[vs]
hed

(2) fwposition of sentence may not be suspended undex

of thisg chap

{3y terms of 4

2

E‘_A
[}

(d) WNothing in this section shall Llimit the discretion of the

sentencing judge in any manner excapt as specifically provided.

N
~

(2) TIn thi

peto
o3

g agection

?

(a)y{2) and (3) of this section.

Sec. 12.55.036. TFACTORS IN AGGRAVATION AND MITIGATION. (&) After
considering the relevant circumstances, if the court finds that the
defendant's participation in the second or subsequent violent felouny at
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(2) the defendant discharged a firvearm in the course of the
offense, either with intent to inflict injury on another person or under
circumstances menifesting a reckless disvegard for the lives or safety
of other pevsons;

(3) the defendant's actione included the deliberate inflic-
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a dangerous weapon in the course of the felony;

(5) in any conviction for first degree arson under AS 11.20.-
010, the defendant knew or reasonably should have known that the dwell-
ing or structure was occupied at the time the fire was set;

| (6) the defendant led a criminal enterprise consisting of
three or more persons who participated in the felony at bar;

(7) the victim or victims of the defendant's crime were
particularly weak or vulnerable by reason of extreme youth or age or by
reagon of a physical or mental infirmity or disability.

| (b) After consideration of the relevant circumstances, if the
court finds that the defendant's participation in the second or subse-
quent violent felony at bar was characterized by one or more of the
mitigating circumstances described in (1) - (7) of this subsection, the
applicable presumptive term may be reduced by up to 50 per cent of that
term:

(1) the defendant suffered at the time of the offense from a
mental disease, defect or impairment which, although not sufficient to
constitute a complete defense to the charge, significantly diminished
his capacity either to conform his conduct to the requirements of the
law or to appreciate the wrongfulness of such conduct; neither voluntary
drunkenness, chronic alcoholism, voluntary drug intoxication or addic-
tion to drugs shall, in themselves, be sufficient factors to mitigate
any applicable presumptive penalty;

(2) the defendant acted under the influence of an intenseb
emotional disturbance resulting from serious provocation from the
victim, or from another person whom the defendant intended to assault
when he negligently or accidentally harmed the victim; "serious provo-
cation" is defined as conduct sufficient to excite an intense passion in
a reasonable person in the defendant's position, but does not include

- HB 32
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(k) If the court finds that (1) the circumstances of the felony at
bar were extraordinary, (2) ilmposition of the presumptive term would
result in a failure to protect the public or in a clear and manifest
injustice to the accused, or (3) extraordinary circumstances exist which
do not fall within the aggravating or mitigating factors set out in sec.
36 of this chapter and (L) and (2) of this subsection, the court shall
make written findings in the matter and cause these findings to be
certified to the presiding judge of the judicial district or, if he
himself iz the presiding judge, to the adwinistrative director of
courts.

(¢) The presiding judge or administrative director shall immedi-
ately constitute a panel consisting of three superior court judges to
hear the matter.

(d) Sentencing in such case shall be imposed only by a majority of
the three-judge court after consideration of all pertinent‘files,
records, and tramscripts, including the findings and conclusions of the
judge who originally heard the matter. The three-judge court may, in
its discretion, hear oral testimony.

(e) The three-judge court may in the interest of justice or public|
protection sentence the defendant under any law applicable to the
offense in question, notwithstanding the presumptive penalties provided
in this chapter.

Sec. 12.55.038. TRANSCRIPTS OF SENTENCING PROCEEDINGS, AND COPIES
OF JUDGMENT. When any person is sentenced under this chapter, the
judge's remarks at the time of imposition of sentence together with a
copy of the judgment and sentence of the court and the written findings
shall be fucrnished by the Department of Law to the victim or victims of
the crime as well as to the investigating police officer assigned to the
prosecution. All transcripts and copies of court documents shall be

- HB 32
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(3) ten days for each month, if the sentence is ten years or
more.
(by When two or more consecutive sentences are served, the basis
upon which the deduction is computed is the aggregate of the several
sentences.

* Sec. 5. AS 33.20 is amended by adding a new section to read:

Sec. 33.20.012, COMPUTATION OF GOOD TIME FOR SECOND AND SUBSEQUENT

VIOLENT FELONIES. <(a) Each prisoner convicted of a violent felony

against the state and sentenced to confinement in a penal or correc-

tional institution under the presumptive terms of AS 12.55.035 - 12.55.~}|

037, whose record of conduct shows that he has faithfully observed the

rules of that institution and has not been subject to discipline, is

entitled to a deduction from the term of his sentence of one day for
every day of good conduct served.

(b) ©Good time earned in excess of 30 days under this section is
not subject to forfeiture for a subsequent infraction, misconduct, or
crime.

* Sec., 6. AS 12.55.040 and AS 33.20.040 are repealed.

* Sec. 7. APPLICABILITY. <(a) AS 12.55.035 - 12.55.038, as enacted in
this Act, apply to sentencing upon conviction only for violent felonies
committed after the effective date of this Act. When sentencing for those
conviections, the court shall consider prior convictions for violent felonies
whether committed before or after the effective date of this Actk.

(b) AS 33.15.180, as amended in sec. 3 of this Act, applies to persons
imprisoned for violent felonies commiitted after the effective date of this
Act.

(e) AS 33.20.012, as enacted in this Act, applies to all persons
sentenced to the presumptive terms of sec. 2 of this Act.

(d) AS 33.20.010, as amended in this Act, applies only to persons

~Ga HB 32
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