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Introduced: 2/16/76
Referred: Judiciary

IN T H E  S E N A T E  R O D E Y , C R O F T  , M I L L E R  A N D  RAY

S E N A T E  B I L L  NO. 650 

IN  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A  j

N I N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  \

A B I L L  j

F o r  a n  A c t  e n t i t l e d :  "An Act r e l a t i n g  to t o r t  c l a i m s  a g a i n s t  s ta te  employees'

b a s e d  o n  ac t s  or o m i s s i o n s  o c c u r r i n g  w i t h i n  th e scope 

o f  t h e i r  e m p l o y m e n t ; a n d  p r o v i d i n g  fo r a n  e f f e c t i v e  j 

d a t e ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 0 9 . 5 0  is a m e n d e d  by  a d d i n g  n e w  s e c t i o n s  to  r ead :

See. 0 9 - 5 0 . 2 5 3 .  P A Y M E N T  B Y  S T A T E  O F  T O R T  C L A I M S  A G A I N S T  E M P L O Y E E S ,

(a) I f  a n  e m p l o y e e  r e g u e s t s  t h e  s t a t e  to  d e f e n d  h i m  a g a i n s t  a c l a i m  or 

a c t i o n  b r o u g h t  for  a n  i n j u r y  a r i s i n g  out of  a n  act or o m i s s i o n  o c c u r r i n g  

w i t h i n  t he  s c o p e  of h i s  e m p l o y m e n t  as a n  e m p l o y e e ,  t h e  s t a t e  s h a l l  p a y  a 

J u d g m e n t  b a s e d  on  th e c l a i m  or a c t i o n ,  o r  a c o m p r o m i s e  o r  s e t t l e m e n t  o f  i 

it t o  w h i c h  t h e  s t a t e  h a s  ag r e e d .  P a y m e n t  b y  the  s t a t e  u n d e r  t h i s  s e c­

t i o n  is c o n t i n g e n t  on

(1) t h e  r e q u i r e d  r e q u e s t  b e i n g  g i v e n  to t h e  s t a t e  by  n o t i c e

to the d i v i s i o n  o f  i n s u r a n c e  at l e a s t  10 d a y s  b e f o r e  the da y of  t r i a l ;

(2) the e m p l o y e e ' s  r e a s o n a b l e  g o o d  f a i t h  c o o p e r a t i o n  in the

d e f e n s e  o f  the c l a i m  or a c t i o n ;  a n d

(3) if t he  s t a t e  c o n d u c t s  the d e f e n s e  u n d e r  an  a g r e e m e n t  j 

r e s e r v i n g  r i g h t s  as p r o v i d e d  in (b) of t h i s  sec t i o n ,  d e t e r m i n a t i o n  th a t  i 

the  a ct  or o m i s s i o n  o c c u r r e d  w i t h i n  the s c o p e  of the e m p l o y e e ' s  e m p l o y­

me n t  .

(b) If t h e  s t a t e  c o n d u c t s  the  d e f e n s e  of a n  e m p l o y e e  a g a i n s t  the
\

c l a i m  or a c t i o n  w i t h  t h e  e m p l o y e e ' s  r e a s o n a b l e  g o o d  f a i t h  c o o p e r a t i o n ,
Aj?

the state shall pay a judgment based on the claim or action, or a com-
I
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p r o m i s e  or s e t t l e m e n t  o f  the c l a i m  or a c t i o n  to w h i c h  it has agreed. 

H o w e v e r ,  the s t a t e  ma y  c o n d u c t  the d e f e n s e  of an e m p l o y e e  u n d e r  an 

a g r e e m e n t  w i t h  t h e  e m p l o y e e  r e s e r v i n g  th e r i g h t s  of th e s tate n o t  to pa y  

a j u d g m e n t ,  c o m p r o m i s e  or s e t t l e m e n t  u n t i l  it is e s t a b l i s h e d  t ha t  the 

i n j u r y  a r o s e  out o f  an act or o m i s s i o n  o c c u r r i n g  w i t h i n  the s c o p e  of his 

e m p l o y m e n t  as an e m p l o y e e ,

(c) Nothing in secs. 253 - 257 of this chapter authorizes the 

state to pay that part of a claim or judgment representing punitive or 

exemplary damages.

Sec. 09.50.255. RECOVERY BY EMPLOYEE PROM STATE. If the employee 

pays a claim or judgment, or a part of it, against him which the state 

is required to pay under sec. 253 of this chapter, the employee is e n­

titled to recover the amount of the payment from the state. However, if 

the state does not conduct the e m p l o y e e’s defense against the action or 

claim, or if the state conducts the defense under an agreement reserving! 

rights as provided in sec. 2 5 3 (b) of this chapter, the employee may 

recover from the state under this section only if he establishes that 

the act or omission upon which the claim or judgment is based occurred 

within the scope of his employment as an employee, and the state fails 

to establish that the employee

(1) acted or failed to act because of actual malice, fraud orj 

corruption, or

(2) wilfully failed or refused to conduct the defense of the 

claim or action in good faith or to reasonably cooperate in good faith 

in the defense conducted by the state.

Sec. 09.50.257. RECOVERY BY STATE PROM EMPLOYEE. If the state 

pays a claim or judgment, or a part of it, against itself or against an j 

employee for an injury arising out of an act or omission of the e m p l o y e J  

occurring within the scope of his employment as an employee, the
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e m p l o y e e  Is n o t  l i a b l e  to I n d e m n i f y  the st a t e ,  e x c e p t  t h a t  the s t a t e  ma y 

r e c o v e r  p a y m e n t  If It

(1) d i d  n o t  c o n d u c t  th e  d e f e n s e ;  a n d

(A) the e m p l o y e e  a c t e d  or f a i l e d  t o  act b e c a u s e  of 

a c t u a l  m a l i c e ,  f r a u d  or c o r r u p t i o n ,  or

(B) the e m p l o y e e  w i l f u l l y  f a i l e d  or r e f u s e d  to c o n d u c t  

the d e f e n s e  o f  t h e  c l a i m  or a c t i o n  In g o o d  faith;

(2) c o n d u c t e d  the d e f e n s e  u n d e r  a n  a g r e e m e n t  r e s e r v i n g  r i g h t s  

as p r o v i d e d  i n  sec. 253(b) of t h i s  c h a p t e r  u n l e s s  the e m p l o y e e  e s t a b­

li s h e s  that t h e  a c t  or o m i s s i o n  u p o n  w h i c h  th e  j u d g m e n t  is b a s e d  o c­

cu r r e d  w i t h i n  t h e  s c o p e  of hi s  e m p l o y m e n t  a n d  th e  s ta t e  f a i l s  to e s t a b­

li s h  th a t  the e m p l o y e e

(A) a c t e d  or f a i l e d  to a c t  b e c a u s e  of a c t u a l  m a l i c e ,  

f r a u d  or c o r r u p t i o n ,  or

(B) w i l f u l l y  f a i l e d  or r e f u s e d  to r e a s o n a b l y  c o o p e r a t e  

in g o o d  f a i t h  i n  the d e f e n s e  c o n d u c t e d  b y  the state;

(3) c o n d u c t e d  th e  d e f e n s e  in t h e  a b s e n c e  of a n  a g r e e m e n t  r e­

s e r v i n g  th e  r i g h t s  o f  th e  s t a t e  as p r o v i d e d  in sec. 253(b) of this 

c h a p t e r  a n d  t h e  e m p l o y e e  w i l f u l l y  f a i l e d  or r e f u s e d  to c o o p e r a t e  in goo d  

f a i t h  in the d e f e n s e  c o n d u c t e d  by the state.

Sec. 09.50.259. DEFINITIONS. In secs. 253 - 259 of this chapter

(1) " e m p l o y e e "  m e a n s  a n  e m p l o y e e  or f o r m e r  e m p l o y e e  of  the 

state, or h i s  e s t a t e ;

(2) " i n j u r y "  m e a n s  d a m a g e  to or loss o f  p r o p e r t y  or p e r s o n a l  

i n j u r y  or de at h .

* Sec. 2. Thi s  A ct  a p p l i e s  to al l  l e g a l  a c t i o n s  set for t r i a l  at l east 10 

d a y s  a f t e r  th e  e f f e c t i v e  d a t e  of thi s  Act.

* Sec. 3. T h i s  Ac t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.1 0 . -  

070(c).
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