
BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 523 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to medical injury adjudication;

changing Rule 5 of the Rules of Appellate Procedure; 

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55 is amended by adding a new section to read:

Sec. 09.55.534. MEDICAL INJURY A D JUDICATION BOARD. (a) There 

is established w i t h i n  the Alaska Court System a Medical Injury A d j u d i­

cation Board to adjudicate claims filed under sec. 544 of this chapter.

(b) The board shall consist of 12 regular members appointed by 

the governor for terms of five years; however, initial appointments 

shall specify terms of one year for two members, two years for two 

members, three years for two members, four years for three members, 

and five years for three members, to assure the staggering of terms.

(c) Of the 12 regular members, three must be physicians licensed 

under AS 08.64. The other nine members must be persons w ho are neither 

attorneys nor health-care providers nor persons deriving compensation 

as employees or agents of the insurance industry.

(d) In p e r forming its duties, the board shall function by means 

of hearing committees, consisting of a superior court judge assigned 

by the chief justice whe n  a claim is filed, one of the physicians, and 

three other members. For each claim filed under sec. 544 of this 

chapter, the judge shall establish an expert advisory panel under sec. 

536 of this chapter. Upon the request of a party, following submission 

of the panel's report to the judge and the parties, the judge shall

I n t r o d u c e d :  1 / 1 5 / 7 6
R e f e r r e d ;  C o m m e r c e  an d
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e s t a b l i s h  a h e a t i n g  c o m m i t t e e  for that case, a s s i g n i n g  m e m b e r s  to the 

c o mmittee. The j u d i c i a l  m e m b e r  shail a ls o  s e r v e  as the p r e s i d i n g  

o f f i c e r  for e a c h  c o m mi t t e e .  A  j u d g m e n t  of a h e a r i n g  c o m m i t t e e  c o n­

stitutes a j u d g m e n t  o f  the board. The j u d i c i a l  m e m b e r  of a c o m m i t t e e  

is s u b j e c t  to one p e r e m p t o r y  c h a l l e n g e  by  e a c h  p a r t y  a n d  has the same 

a u t h o r i t y  to rule on m o t i o n s  and  f o l l o w  o t h e r  p r o c e d u r e  e s t a b l i s h e d  b y  

c o u r t  rule for civil a c t i o n s .

(e) A t  h e a r i n g s  h e l d  by the c o m m i t t e e ,  all p a r t i e s  m a y  be r e p r e­

s e n t e d  by  c ou n s e l ,  a n d the c i v i l  r ules r e g a r d i n g  e v i d e n c e  and p r o c e d u r e  

apply, e x c e p t  t hose w h i c h  are i n c o n s i s t e n t  w i t h  secs. 530 - 560 of 

this c h a pter. U p o n  c o n s i d e r a t i o n  of the p a n e l ’s r e c o m m e n d a t i o n  and 

all o t h e r  e v i d e n c e  and  t e s t i m o n y  p r e s e n t e d  to the co m m i t t e e ,  the 

c o m m i t t e e  shall m a k e  a w r i t t e n  j u d g m e n t  as to l i a b i l i t y  or n o  l i a b i l i t y  

a nd of the am o u n t  of award, if any, to w h i c h  the c l a i m a n t  is e n t i t l e d . 

The c o m m i t t e e 's w r i t t e n  j u d g m e n t  shall i n c l u d e  a s u m m a r y  of the e v i d e n c e  

and t e s t i m o n y  c o n s i d e r e d  by  it.

(f) E a c h  h e a r i n g  c o m m i t t e e  s hall r e v i e w  the c l a i m a n t 's and 

d e f e n d a n t 's p r o p o s e d  a t t o r n e y  fees in ea c h  c a s e .

* Sec. 2. AS 0 9 . 5 5 . 5 3 6  is a m e n d e d  to read:

Sec. 09.55 .5 3 6 .  E X P E R T  A D V I S O R Y  P A N E L . (a) In any a c t i o n  for

d a m a g e s  due to p e r s o n a l  i n j u r y  or d e a t h , b a s e d  u p o n  the p r o v i s i o n  of 

p r o f e s s i o n a l  s e r v i c e s  by a h e a l t h - c a r e  p r o v i d e r , the j udge p r e s i d i n g  

o v e r  a h e a r i n g  c o m m i t t e e  of the b o a r d  [COURT] s h a l l  e s t a b l i s h  an 

e x p e r t  a d v i s o r y  p a n e l  in a c c o r d a n c e  w i t h  this s e c t i o n . W h e n  s u c h  an 

a c t i o n  is f i l e d , the j udge [COURT] s h a l l , b y  o r d e r , d e t e r m i n e  p r o ­

fess i o n s  or s p e c i a l i t i e s  to be r e p r e s e n t e d  on the e x p e r t  a d v i s o r y  

p a n e l  and s hall a d v i s e  e a c h  p a r t y  of the p r o f e s s i o n s  or s p e c i a l i t i e s  

to be r e p r e s e n t e d , g i v i n g  the p a r t i e s  the o p p o r t u n i t y  to obj ect or 

m a k e  s u g g e s t i o n s . The j u d g e  [COURT] m a y , in hi s [ITS] d i s c r e t i o n ,
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conduct such other preliminary proceedings relative to the composition 

of the panel as he [IT] considers appropriate. The judge [COURT] may 

order a pr e l i m i n a r y  conference relative to composition of the panel.

(b) Each expert advisory panel shall consist of three members.

In any case in w h i c h  there is no defendant other than a physician or 

hospital, the panel shall consist exclusively of persons licensed to 

practice medi c i n e  in the State of Alaska. In all other cases against

a health-care' provider, the panel shall consist of two persons licensed 

to practice medi c i n e  in the State of Alaska and one person licensed to 

practice in the State of Alaska in the field in which the defendant is 

licensed. If, in a case against more than one defendant, it is 

impossible or impracticable to comply strictly with the preceding 

requirements of this subsection, the judge [COURT] shall order a panel 

composition he [IT] considers just under the circumstances; however, 

each panel must have at least one member who is licensed to practice 

medicine in the State of Alaska, and no panel m ay contain a member who 

is not a h e a l t h-care provider licensed by the State of Alaska.

(c) Af t e r  entering his [ITS] order concerning the professions or 

specialities to be represented on the panel, the judge [COURT] shall 

select three times the number of persons licensed in each profession 

or p r a c ticing in the speciality to be represented, and if more than 

one panel m e m b e r  is to be from the same p r o f ession or speciality, h<3 

[IT] shall select six or nine persons from that profession or speciality 

as the case may be. Each person so selected shall execute an oath to

be pr e s c r i b e d  by the supreme court to the effect that he will and can 

serve as an impartial and unbiased member of the panel, and is not 

d i squalified to do so by reason of f i n a n c i a l , personal or professional 

relationship wit h  the parties or an interest in the outcome of the 

proceeding. In any case in which the p erson selected does not execute

“3 ~ SB 523
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s uc h  an oath, a s u b s t i t u t e  m e m b e r  shall be s e l e c t e d .  The list of 

n a m e s  shall be s u p p l i e d  to eac h  p a r t y  b y  the j u d g e  [COURT] , and 

p e r s o n s  so l i s t e d  are s u b je c t  to c h a l l e n g e  for cause. If a c h a l l e n g e  

is s u s t a i n e d ,  a s u b s t i t u t e  m e m b e r  s hall be sele c t e d .  W h e n  all c h a l­

lenges for c a u s e  ha v e  b e e n  e x h a u s t e d  or w a i v e d ,  the j u d g e  [COURT] 

s hall a f f o r d  e a c h  p a r t y  the r i g h t  to p e r e m p t o r y  C n a r l e n g e s  u n t i l  an 

e x p e r t  a d v i s o r y  p a n e l  of t hree has b e e n  s e l e c t e d  w i t h  a c o m p o s i t i o n  

c o n f o r m i n g  to the j u d g e 1s [ C O U R T’S] o r d e r  i s s u e d  u n d e r  (a) and (b) of 

this section. In a case of m u l t i p l e  d e f e n d a n t s ,  the j u d ge  [COURT] m a y  

m a k e  an o r d e r  Ire [IT] c o n s i d e r s  just to g o v e r n  p e r e m p t o r y  c h a l l e n g e s .  

C h a l l e n g e s  to p r o s p e c t i v e  p a n e l  m e m b e r s  s h a l l be e x e r c i s e d  by m a i l,  or 

in w h a t e v e r  o t h e r  e x p e d i e n t  m a n n e r  the j u d g e  [COURT] m a y  direct.

(d) B e f o r e  s u b m i s s i o n  of the m a t t e r  to the e x p e r t  a d v i s o r y

p a n e l ,  the p a r t i e s  m a y  su b m i t  q u e s t i o n s  in w r i t i n g  to be a n s w e r e d  by 

the p a n e l  in a d d i t i o n  to t h o s e r e q u i r e d  b y  this section. The j u d g e  

[COURT] may,  by order, r e s t r i c t  t h o s e  q u e s t i o n s .

(e) The e x p e r t  a d v i s o r y  p a n e l  m a y  c o m p e l  the a t t e n d a n c e  of 

w i t n e s s e s ,  p h y s i c a l l y  or o r a l l y  e x a m i n e  the p a r t i e s ,  c o n s u l t  w i t h  the 

s p e c i a l i s t s  or l e a r n e d  w o r k s  t he y  c o n s i d e r  a p p r o p r i a t e ,  and  c o m p e l  the 

p r o d u c t i o n  of, a n d  e x amine, all r e l e v a n t  h o s p i t a l ,  m e d i c a l ,  or o t h e r  

r e c o r d s  r e l a t i n g  to h e a l t h - c a r e  t re a t m e n t .  The p a n e l  m a y  m e e t  in 

camera, b u t  shall m a i n t a i n  a r e c o r d  of a n y  t e s t i m o n y  or ora l  s t a t e m e n t s

|
of w i t n e s s e s ,  and shall m a i n t a i n  co p i e s  of an y  w r i t t e n  s t a t e m e n t s  or 

o p i n i o n s  tha t  it rec e i v e s .  Not less t h a n  30 days a f t e r  s e l e c t i o n  of

the panel, it shall m a k e  a w r i t t e n  r e p o r t  to the p a r t i e s  an d  to the

j u d g e  [ C O U R T ] , s u b s t a n t i a l l y  a n s w e r i n g  the f o l l o w i n g  q u e s t i o n s  in 

a d d i t i o n  to a n y o t h e r  q u e s t i o n  w h i c h  the j u d g e  [COURT] p u t s  to the 

panel: |

(1) Wa s  the c l a i m a n t  a d v e r s e l y  a f f e c t e d  by I
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(2) What was the adverse affect?

(3) What is the prognosis?

(4) H ow did the medical services alter the natural course 

of the pre-existing disorder for w h i c h  the services were originally 

rendered?

(5) How did the medical condition existing after performance 

of the medical services differ from the medical condition which might 

otherwise have been expected?

(f) In any case in wh i c h  the answer to one or more of the 

questions under (e) of this section depends upon the resolution of 

factual questions w h i c h  are not the proper subject of expert opinion, 

the report shall so state and may answer such a question based upon 

h ypothetical facts that are fully and completely set out in the 

opinion. The report shall include copies of all written statements, 

opinions, or records relied upon by the panel, and either a t r a n s­

cription or other record of any oral statements or opinions; shall 

specify any medical or scientific authority relied upon by the panel; 

and shall include the results of any physical or mental examination 

performed on the plaintiff. Each member shall sign the report and his 

signature constitutes his adoption of all statements and opinions 

contained in it; however, a m ember may, instead of signing the report, 

submit a concurring or dissenting report which complies with the 

requirements of this subsection, and a member m ay [SHALL] not attest 

to any p o r t i o n  of the report as to which he is not qualified to give 

expert testimony.

(g) No d i scovery m ay be undertaken in a case until the report of 

the expert advisory panel is received. However, the 3udge [COURT] may 

relax this p r o h i b i t i o n  upon a showing of good cause by any party. If

-5- S B  5 23
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the p a n e l  has not c o m p l e t e d  its r e p o r t  w i t h i n  the 3 0 - d a y  p e r i o d  

p r e s c r i b e d  in (e) of this s e c t i o n ,  the j u d g e  [COURT] m a y ,  u p o n  a p p l i­

cation, g r a n t it an a d d i t i o n a l  30 days.

(h) The r e p o r t  of the p a n e l  and an y  d i s s e n t i n g  or c o n c u r r i n g  

o p i n i o n  are a d m i s s i b l e  in e v i d e n c e  to the same e x t e n t ,  a n d  h a v e  the 

same force and effect, as though' its c o n t e n t s  w e r e  o r a l l y  t e s t i f i e d  to 

by the p e r s o n  or p e r s o n s  p r e p a r i n g  it. The j u d g e [COURT] shall d e l e t e  

any p o r t i o n  that w o u l d  not  be a d m i s s i b l e  b e c a u s e  of lac k  of f o u n d a t i o n  

for o p i n i o n  t e s t i m o n y ,  or o t h er w i s e .  E i t h e r  p a r t y  m a y  s u b m i t  e x p e r t  

t e s t i m o n y  to s u p p o r t  or r e f u t e  the report. The [JURY S H A L L  BE I N­

ST R U C T E D  IN G E N E R A L  T E R M S  T H A T  THE] r e p o r t  shall be c o n s i d e r e d  and 

e v a l u a t e d  in the same m a n n e r  as any o t h e r  e x p e r t  t e s t i m on y .  An y  

m e m b e r  of the p a n e l  m a y  be c a l l e d  by an y  p a r t y  a n d m a y  be cross- 

e x a m i n e d  as to the c o n t e n t s  of the r e p o r t  or of his d i s s e n t i n g  or

i
c o n c u r r i n g  opinion. j

(i) M e m b e r s  of a p a n e l  are e n t i t l e d  to t ra v e l  e x p e n s e s  a n d  p e r  

d i e m  in a c c o r d a n c e  w i t h  s t a t e  law p e r t a i n i n g  to m e m b e r s  of b o a r d s  and 

c o m m i s s i o n s  for all time s pent in p r e p a r i n g  its r e p o r t  an d  m a t t e r s  

i n c i d e n t a l  to it, w h i c h  s hall be p a i d  b y  the state. If a p a n e l  m e m b e r  

is c a l l e d  u p o n  as a w i t n e s s  at t r i a l or u p o n  d e p o s i t i o n ,  he is e n ­

ti t l e d  to p a y m e n t  of an e x p e r t  w i t n e s s  fee. In any case in w h i c h  the 

judge [COURT] d e t e r m i n e s  that a p a r t y  has m a d e  a p a t e n t l y  f r i v o l o u s

c l a i m  or a p a t e n t l y  f r i v o l o u s  d e n i a l  of l i a b i l i t y ,  he. [IT] s h al l  o r d e r

-
that all c osts of the e x p e r t  a d v i s o r y  p a n e l  be b o r n e  b y  the p a r t y  |

m a k i n g  t hat c l a i m  or denial.

(j) P a r t i e s  to the case, and c o u n s e l ,  m a y  no t  c o m m u n i c a t e  out 

of c ourt w i t h  m e m b e r s  of the p a n e l  on the s u b j e c t  m a t t e r  of its 

i n q u i r y  a n d  repo r t ,  or c a u s e or s o l i c i t  o t h e r s  to do so,, e xc e p t  t h r o u g h  

o r d i n a r y  d i s c o v e r y  p r o c e e d i n g s .

- 6 -
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*Sec. 3. AS 09.55 is amended by adding a new section, to read:

Sec. 09.55.544. FILING M E D ICAL INJURY CLAIMS. (a) All claims

for damages due to personal injury or death, based upon the provision 

of professional services by a health-care provider, shall be filed 

with the Medical Injury Adjudi c a t i o n  Board established under sec. 534 

of this chapter.

(b) An injured p e rson or his representative may file a claim for 

damages by submitting in w r i ting the following information to the 

extent it is known at the time of filing:

(1) the name, address, and date of birth of the person 

whose injury or death gives rise to the claim;

(2) the nature of the injury suffered or the cause of

death;

(3) the name of the health-care provider whose services are 

alleged to have~c a u s e d  the injury or death;

(4) a schedule of expenses already incurred and expected to 

be incurred for medical care, rehabilitation, and custodial care 

arising from the injury or death, and an estimate of loss of income

arising from the injury; but dollar amounts of damages may not be

specified in the complaint;

(5) a complete list of insurance policies or other sources

of income or benefits which have been paid or are payable to the 

injured p e r s o n  or on b ehalf of the deceased person for injury, d i s­

ability, economic loss, medical care, rehabilitation, death, or for 

the benefit of a p erson dependent upon the injured or deceased person, 

excluding per s o n a l l y  pur c h a s e d  life insurance, but including all 

payments from governmental programs.

* Sec. 4. AS 09.55.546(b) is amended to read:

(b) Damages shall be awarded in accordance with principles of

-7- SB 523
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the c o m m o n  law. The b o a r d  [JURY IN A  M A L P R A C T I C E  AC T I O N ]  s hall 

r e n d e r  its v e r d i c t  as to d a m a g e s , b y  c a t e g o r y  of l o s s . The b o a r d  

[COURT] m a y  e nt e r  a j u d g m e n t  that fu t u r e  d a m a g e s  be p a i d  in w h o l e  or 

in p art b y  p e r i o d i c  p a y m e n t s  r a t h e r  t han b y  a l u m p - s u m  pa y m e n t .  In 

this s u b s e c t i o n , " f u t u r e  d a m a g e s "  i n c l u d e s  d a m a g e s  for fu t u r e  m e d i c a l  

t r e a t me n t ,  care or c u s t od y ,  loss of fut u re  e a r n i n g s  or loss of b o d i l y  

f u n c t i o n  of the c l a i m a n t . The b o a r d  may, u p o n  the r e q u e s t  of e i t h e r  

p a r t y  or of the d e f e n d a n t ' s  i n s u r a n c e  c a r r i e r ,  r e v i e w  the a m o u n t  or 

terms of the i n i t ia l  a w a r d  in a case and m a y  m a k e  a p p r o p r i a t e  m o d i f i­

cations in the i n t e r e s t s  of j u s t i c e ; h o w e v e r ,  this p r o v i s i o n  for 

r e v i e w  is no t i n t e n d e d  to p e r m i t  r e - t r i a l  o f  the d a m a g e s  que s t i o n.

* S e c . 5. AS 09.55 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to r e a d :

Sec. 0 9 . 5 5 . 5 5 2 .  J U D I C I A L  REVIEW. A  final j u d g m e n t  of the b o a r d  

m a y  be a p p e a l e d  to the A l a s k a  S u p r e m e  C o u r t  in a c c o r d a n c e  w i t h  p r o c e - 

dures and s t a n d a r d s  for r e v i e w  e s t a b l i s h e d  by  that c o u r t . For the 

p u r p o s e s  of this s e c t i o n , a j u d g m e n t  of the b o a r d  is " f i n a l "  n o t w i t h­

st a n d i n g  its s u s c e p t i b i l i t y  to m o d i f i c a t i o n  u n d e r  s e c . 5 4 6 (b) of this

c h a p t e r .

* S e c . 6. AS 0 9 . 5 5 . 5 6 0  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to r e a d :

(3) " b o a r d "  m e a n s  the M e d i c a l  I n j u r y  A d j u d i c a t i o n  B o a r d , 

e s t a b l i s h e d  u n d e r  s e c . 534 of this c h a p t e r ;

(4) " c o m m i t t e e "  or " h e a r i n g  c o m m i t t e e "  m e a n s  a h e a r i n g  

c o m m i t t e e  of the b o a r d , e s t a b l i s h e d  u n d e r  s e c . 534 (d) of this c h a p t e r .

* Sec. 7. AS 2 2 . 0 5 . 0 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to r e a d :

(c) Th e  s u p r e m e  c ourt has d i r e c t  j u r i s d i c t i o n  o v e r  a p p e a l s  f r o m  

j u d g m e n t s  of the M e d i c a l  I nj u r y  A d j u d i c a t i o n  B o a r d , e s t a b l i s h e d  u n d e r  

AS 0 9 .55.534.

* Sec. 8, AS 0 9 . 5 5 . 5 5 0  is repealed.

* S e c . 9. AS 09 . 5 5 . 5 5 2 ,  e n a c t e d  in s e c . 5 of this A c t , has the e f f e c t
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of changing Rule 5 of the Alaska Supreme Court's Rules of Appellate P r o c e­

dure, by pro v i d i n g  for appeal to the supreme court from final judgments of 

the Medical Injury A d j u d i c a t i o n  Board as well as of the superior court.

* Sec. 10. This Act takes effect upon the effective date of the a m e n d­

ment of Article I, Section 16, of the Alaska Constitution exempting h e a l t h­

care m a l p r a c t i c e  actions from the jury-trial requirement.
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