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I n t r o d u c e d :  5 / 1 9 / 7 5
R e f e r r e d :  C o m m e r c e

IN T H E  S E N A T E  - L B Y  THE, C O M M E R C E  C O M M I T T E E

H C 3  c r  S E N A T E  B I L L  NO. 4 4 3 & * m M

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

Tor an Act e n t i t l e d :  "An Ac t  r e l a t i n g  to d i s c l o s u r e  r e q u i r e m e n t s  in t a k e o v e r

b i d s . "

3E IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  I. AS 45 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  57. T A K E O V E R  B I D  D I S C L O S U R E  ACT.

Sec. 4 5 . 5 7 . 0 1 0 .  P R O V I S I O N S  O F  T A K E O V E R  BIDS. The f o l l o w i n g  

p r o v i s i o n s  a p p l y  to e v e r y  t a k e o v e r  bid:

(1) Th e  p e r i o d  o f  t i m e  w i t h i n  w h i c h  s h a r e s  m a y  b e  d e p o s i t e d  

u n d e r  a t a k e o v e r  b i d  s h a l l  no t  be le s s  t h a n  21 d a y s  n o r  m o r e  t h a n  35 

d a y s  f r o m  the d a t e  of t h e  f i r s t  i n v i t a t i o n  to d e p o s i t  shares.

(2) S h a r e s  d e p o s i t e d  u n d e r  a t a k e o v e r  b i d  m a y  be w i t h d r a w n

by an o f f e r e e  o r  his  a t t o r n e y - i n - f a c t  b y  d e m a n d  in w r i t i n g  on the

o f f e r o r  or the d e p o s i t o r y  at a n y  t i m e  w i t h i n  21 d a y s  f r o m  t h e  d a t e  of

t h e  f ir s t  i n v i t a t i o n  to d e p o s i t  shares.

(3) W h e n  a t a k e o v e r  b i d  is m a d e  f or  less t h a n  al l  t h e  shares 

of a c l a s s  a n d  w h e n  a g r e a t e r  n u m b e r  o f  s h a r e s  is d e p o s i t e d  u n d e r  it 

t h a n  the o f f e r o r  is b o u n d  or w i l l i n g  to t a k e  up  an d  p a y  for, the shares 

t a k e n  up by t h e  o f f e r o r  s h a l l  be t a k e n  up as n e a r l y  as m a y  be p r o  rata, 

d i s r e g a r d i n g  f r a c t i o n s ,  a c c o r d i n g  to t h e  n u m b e r  o f  s h a r e s  d e p o s i t e d .

(4) W h e n  an o f f e r o r  v a r i e s  t h e  t e r m s  of a t a k e o v e r  bid  b e f o r e

t h e  e x p i r a t i o n  o f  it b y  i n c r e a s i n g  th e  c o n s i d e r a t i o n  o f f e r e d ,  the

o f f e r o r  s h a l l  p a y  th e  i n c r e a s e d  c o n s i d e r a t i o n  t o  e a c h  o f f e r e e  w h o s e  

s e c u r i t i e s  are t a k e n  u p  e v e n  if t h e y  h a v e  b e e n  t a k e n  up a n d  p a i d  for 

b e f o r e  the v a r i a t i o n  o f  t h e  t a k e o v ^ r ^ b i d .
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(5) W h e n  a t a k e o v e r  b i d  is sent b y  m a i l  to o f f e r e e s ,  it s h a l l  

be a c c o m p a n i e d  b y  a c o p y  of t he  s t a t e m e n t  f i l e d  w i t h  t h e  d e p a r t m e n t  

u n d e r  sec. 20 of this c h apter.

Sec. 45.5 7 . 0 2 0.  D I S C L O S U R E .  (a) No o f f e r o r  m a y  m a k e  a t a k e o v e r  

b i d  u n l e s s  at l e a s t 20 d a y s  b e f o r e  it he f i l e s  w i t h  th e  d e p a r t m e n t  a n d  

w i t h  the r e g i s t e r e d  a g e n t  of th e  o f f e r e e  c o m p a n y  a s t a t e m e n t  c o n t a i n i n g  

all the i n f o r m a t i o n  r e q u i r e d  b y  (b) of t h i s  s e c t i o n  a n d  e i t h e r

(1) w i t h i n  10 day s  f o l l o w i n g  th e  f i l i n g  no h e a r i n g  ha s  b e e n  

o r d e r e d  b y  the d e p a r t m e n t  or r e q u e s t e d  b y  th e  o f f e r e e  c o m p a n y ;

(2) a h e a r i n g  has b e e n  r e q u e s t e d  by th e  o f f e r e e  c o m p a n y  

w i t h i n  that t i m e  but t h e  d e p a r t m e n t  ha s  f o u n d  t h a t  no c a u s e  for h e a r i n g  

e x i s t s;  or

(3) a h e a r i n g  has b e e n  o r d e r e d  w i t h i n  t h a t  t i m e  a n d  u p o n  the 

h e a r i n g  the d e p a r t m e n t  h a s  a d j u d i c a t e d  t h a t  t h e  o f f e r o r  p r o p o s e d  to 

m a k e  fair, f ull an d  e f f e c t i v e  d i s c l o s u r e  to o f f e r e e s  of al l  i n f o r m a t i o n  

m a t e r i a l  to a d e c i s i o n  t o  a c c e p t  or r e j e c t  t h e  offer.

(b) Th e s t a t e m e n t  to  be f i l e d  w i t h  th e  d e p a r t m e n t  u n d e r  (a) of 

t h i s  s e c t i o n  s h a l l  i n c l u d e  t h e  f o l l o w i n g  i n f o r m a t i o n  a n d  t h e  a d d i t i o n a l  

i n f o r m a t i o n  that the d e p a r t m e n t  m a y  r e q u i r e  as n e c e s s a r y  in th e  p u b l i c  

i n t e r e s t  or for the p r o t e c t i o n  o f  i n v e s t o r s :

(1) the name, a d d r e s s  and b u s i n e s s  e x p e r i e n c e  of th e  o f f e r o r  

a n d  e a c h  a s s o c i a t e  of the o f f e r o r ;

(2) t h e  t e r m s  a n d  c o n d i t i o n s  of t h e  t a k e o v e r  bid, w h i c h  

s h a l l i n c l u d e  the a p p l i c a b l e  p r o v i s i o n s  of sec. 10 o f  t h i s  c h a p t e r ;

(3) t h e  s o u r c e  a n d  a m o u n t  of th e  f u n d s  or o t h e r  c o n s i d e r a t i o n  

u s e d  or to be u s e d  in m a k i n g  t h e  t a k e o v e r  bid, a n d  if a n y p a r t  of t h o s e  

f u n d s  or c o n s i d e r a t i o n  is r e p r e s e n t e d  or is t o  be r e p r e s e n t e d  by f u n d s  

or o t h e r  c o n s i d e r a t i o n  b o r r o w e d  or o t h e r w i s e  o b t a i n e d  for t h e  p u r p o s e

of m a k i n g  the bid, a d e s c r i p t i o n  of the t r a n s a c t i o n  a n d  t h e  n a m e s  of 
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t he p a r t i e s  to it, e x c e p t  t h a t  if a s o u r c e  o f  f u n d s  is a l o a n  m a d e  in 

t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  by a b a n k  o r  f i n a n c i a l  i n s t i t u t i o n  

c u s t o m a r i l y  e n g a g e d  in t h e  b u s i n e s s  o f  m a k i n g  lo a n s,  it w i l l  b e  s u f f i­

cie n t  to so state;

(4) p l a n s  o r  p r o p o s a l s  th a t  th e  o f f e r o r  m a y  h a v e  to l i q u i d a t e

t h e  o f f e r e e  c o m p a n y ,  to s e l l  its a s s e t s  t o  or m e r g e  it w i t h  a n y  o t h e r

p e r s o n ,  or to m a k e  a n y  o t h e r  m a t e r i a l  c h a n g e  in its b u s i n e s s  o r  corporate 

s t r u c t u r e ;

(5) t h e  n u m b e r  o f  the o f f e r o r s '  p r e s e n t l y  o w n e d  s h a r e s ;

(6) i n f o r m a t i o n  as to a n y  c o n t r a c t s ,  a r r a n g e m e n t s ,  or u n d e r­

st a n d i n g s  w i t h  a p e r s o n  w i t h  r e s p e c t  to s e c u r i t i e s  o f  th e  o f f e r e e  

c o m p a n y ,  i n c l u d i n g  b u t  not l i m i t e d  t o  t r a n s f e r  of a n y  o f  t h e  s e c u r i t i e s ,  

j o i n t  v e n t u r e s ,  l o a n  or o p t i o n  a r r a n g e m e n t s ,  p u t s  or cal l s ,  g u a r a n t i e s  

of loa n s ,  g u a r a n t i e s  a g a i n s t  l oss or g u a r a n t i e s  of p r o f i t s ,  d i v i s i o n  of 

l o s s e s  or p r o f i t s ,  o r  the g i v i n g  o r  w i t h h o l d i n g  of p r o x i e s *  n a m i n g

the p e r s o n s  w i t h  w h o m  t h o s e  c o n t r a c t s ,  a r r a n g e m e n t s ,  or u n d e r s t a n d i n g s  

h a v e  b e e n  e n t e r e d  i nto, a n d  g i v i n g  th e  d e t a i l s  of them;

(7) c o m p l e t e  i n f o r m a t i o n  o n  t h e  o r g a n i z a t i o n  an d  o p e r a t i o n s

of t h e  o f f e r o r ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  the  y e a r  o f  o r g a n i z a t i o n ,  

f o r m  of o r g a n i z a t i o n ,  j u r i s d i c t i o n  i n  w h i c h  it is o r g a n i z e d ,  a d e s c r i p­

ti o n  of e a c h  c l a s s  of t h e  o f f e r o r ' s  c a p i t a l  s t o c k  a n d  of its l o n g - t e r m  

d e b t ,  f i n a n c i a l  s t a t e m e n t s  f o r  the c u r r e n t  p e r i o d  a n d  for t h e  t h r e e  

m o s t  r e c e n t  a n n u a l  a c c o u n t i n g  p e r i o d s ,  a b r i e f  d e s c r i p t i o n  of the l o c a­

ti o n  a n d  g e n e r a l  c h a r a c t e r  of the p r i n c i p a l  p h y s i c a l  p r o p e r t i e s  of

the o f f e r o r  a n d  its s u b s i d i a r i e s ,  a d e s c r i p t i o n  of p e n d i n g  l e g a l  p r o­

c e e d i n g s  o t h e r  t h a n  r o u t i n e  l i t i g a t i o n  to w h i c h  the o f f e r o r  or an y  of 

its s u b s i d i a r i e s  is a p a r t y  or of w h i c h  a n y  o f  t h e i r  p r o p e r t y  is the 

s u b j e c t ,  a b r i e f  d e s c r i p t i o n  of t h e  b u s i n e s s  d o n e  a n d  p r o j e c t e d  b y  the 

o f f e r o r  a n d  its s u b s i d i a r i e s  a n d  th e  g e n e r a l  d e v e l o p m e n t  of t h a t
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b u s i n e s s  o v e r  the pas t  five ye ar s ,  th e  n a m e s  o f  al l  d i r e c t o r s  an d 

e x e c u t i v e  o f f i c e r s  t o g e t h e r  w i t h  b i o g r a p h i c a l  s u m m a r i e s  of e a c h  for 

the p r e c e d i n g  f ive y e a r s  to date, a n d  the a p p r o x i m a t e  a m o u n t  o f  any 

m a t e r i a l  i n t e r e s t ,  d i r e c t  or i n d i r e c t ,  of an y o f  the d i r e c t o r s  or 

o f f i c e r s  in a m a t e r i a l  t r a n s a c t i o n  d u r i n g  t h e  p a s t  t h r e e  y e a r s ,  or in 

a p r o p o s e d  m a t e r i a l  t r a n s a c t i o n  to w h i c h  t h e  o f f e r o r  or any  of its 

s u b s i d i a r i e s  w a s or is to be a party,

(c) Th e  d e p a r t m e n t  m a y  w i t h i n  10 d a y s  of the f i l i n g  o r d e r  a h e a r­

ing to d e t e r m i n e  w h e t h e r  fair, ful l an d  e f f e c t i v e  d i s c l o s u r e  is p r o p o s e d  

if in t h e  o p i n i o n  of t he  d e p a r t m e n t  c a u s e for a h e a r i n g  exis t s .  The 

o f f e r e e  c o m p a n y  m a y  w i t h i n  10 d a y s  of the f i l i n g  r e q u e s t  a h e a r i n g  an d  

t h e  d e p a r t m e n t  m a y  o r d e r  a h e a r i n g  if in its o p i n i o n  c a u s e  e x i st s .

(d) Al l  w r i t t e n  s o l i c i t i n g  m a t e r i a l  u s e d  by the o f f e r o r  in c o n­

n e c t i o n  w i t h  th e  t a k e o v e r  bi d  s h a l l  be f i l e d  w i t h  the d e p a r t m e n t  a n d

the r e g i s t e r e d  a g e n t  of the o f f e r e e  c o m p a n y  n o t  l a t e r  t h a n  10 d a y s  I

b e f o r e  the t i m e  c o p i e s  of th e  m a t e r i a l  are f i r s t  p u b l i s h e d  or sent or

j
g i v e n  to off e r e es .

(e) If, u n d e r  an a r r a n g e m e n t  or u n d e r s t a n d i n g  w i t h  th e  o f f e r o r ,  

any p e r s o n s  are to be e l e c t e d  or d e s i g n a t e d  as d i r e c t o r s  of t h e  o f f e r e e  

c o m p a n y ,  o t h e r w i s e  t h a n  at a m e e t i n g  of s e c u r i t y  h o l d e r s ,  a n d  the 

p e r s o n s  so e l e c t e d  or d e s i g n a t e d  w i l l  c o n s t i t u t e  a m a j o r i t y  of the 

d i r e c t o r s  of the o f f e r e e  c o m p a n y ,  then, b e f o r e  the t i m e  that p e r s o n  

t a k e s  o f f i c e  as a d i r e c t o r ,  th e  o f f e r o r  s h a l l  f i l e  w i t h  the d e p a r t m e n t ,  

an d  t r a n s m i t  to all h o l d e r s  of r e c o r d  o f  s e c u r i t i e s  of the o f f e r e e  

c o m p a n y  w h o  w o u l d  be e n t i t l e d  to v o t e  at a m e e t i n g  fo r  e l e c t i o n  of 

d i r e c t o r s ,  i n f o r m a t i o n  s u b s t a n t i a l l y  e q u i v a l e n t  to t h e  i n f o r m a t i o n  

w h i c h  w o u l d  be r e q u i r e d  by sec. 14(a) or 14(c) of the S e c u r i t i e s  j

E x c h a n g e  Act of 1934 to be t r a n s m i t t e d  if t h e  p e r s o n  w a s  a. n o m i n e e  for I

e l e c t i o n  as a d i r e c t o r  at a m e e t i n g  of the s e c u r i t y  ho l d e r s .
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Sec. 4 5 . 5 7 . 0 3 0 .  R E C O M M E N D A T I O N S  T O  A C C E P T  O R  R E J E C T .  A w r i t t e n  

s o l i c i t a t i o n  or r e c o m m e n d a t i o n  t o  o f f e r e e s  to a c c e p t  or r e j e c t  a t a k e­

ov e r  b i d  s h a l l  be f i l e d  w i t h  th e d e p a r t m e n t  not l a t e r  t h a n  t h e  t ime 

c o p i e s  of t h e  s o l i c i t a t i o n  or r e c o m m e n d a t i o n  ar e  f i r s t p u b l i s h e d  or sent 

or g i v e n  to o f f e r e e s .

Sec. 4 5 . 5 7 . 0 4 0 .  D E C E P T I V E  P R A C T I C E S .  It is u n l a w f u l  for a p e r s o n  

to m a k e  a n  u n t r u e  s t a t e m e n t  of a m a t e r i a l  fact or o m i t  to s t a t e  a 

m a t e r i a l  f act n e c e s s a r y  i n  o r d e r  t o  m a k e  t h e  s t a t e m e n t s  m a d e ,  in the 

light of th e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h e y  are m a d e ,  not m i s l e a d i n g ,  

or to e n g a g e  in a f r a u d u l e n t ,  d e c e p t i v e ,  o r  m a n i p u l a t i v e  act or  p r a c t i c e ,  

in c o n n e c t i o n  w i t h  a t a k e o v e r  b id, or a s o l i c i t a t i o n  of o f f e r e e s  in 

o p p o s i t i o n  to o r  in f a v o r  of a t a k e o v e r  bid.

Sec. 4 5 . 5 7 . 0 5 0 .  I N V E S T I G A T I O N S  A N D  S U B P O E N A S .  (a) T h e  d e p a r t­

men t  in its d i s c r e t i o n  m a y

(1) m a k e  p u b l i c  or p r i v a t e  i n v e s t i g a t i o n s  i n s i d e  or o u t s i d e  

t h i s  s t a t e  as it c o n s i d e r s  n e c e s s a r y  to d e t e r m i n e  w h e t h e r  a p e r s o n  has 

v i o l a t e d  or is a b o u t  to v i o l a t e  a p r o v i s i o n  o f  t h i s  c h a p t e r  or a n  o r de r  

u n d e r  t h i s  c h a p t e r ,  o r  to a i d  in th e  e n f o r c e m e n t  of t h i s  c h a p t e r  or in 

the p r e s c r i b i n g  o f  f o r m s  u n d e r  t h i s  c h a p t e r ;

(2) r e q u i r e  o r  p e r m i t  a p e r s o n  to fil e  a s t a t e m e n t  i n  w r i t i n g ,  

u n d e r  o a t h  or  o t h e r w i s e  as th e  d e p a r t m e n t  d e t e r m i n e s ,  as to all the 

f acts a n d  c i r c u m s t a n c e s  c o n c e r n i n g  t h e  m a t t e r  to be i n v e s t i g a t e d ;  and

(3) p u b l i s h  i n f o r m a t i o n  c o n c e r n i n g  a v i o l a t i o n  of t h i s  chapter 

or an o r d e r  u n d e r . t h i s  c h a p t e r.

(b) F o r  t h e  p u r p o s e  of an i n v e s t i g a t i o n  or p r o c e e d i n g  u n d e r  this 

c h a p t e r ,  th e  d e p a r t m e n t  o r  a n  o f f i c e r  d e s i g n a t e d  by it m a y  a d m i n i s t e r  

o a t h s  a n d  a f f i r m a t i o n s ,  s u b p o e n a  w i t n e s s e s ,  c o m p e l  t h e i r  a t t e n d a n c e ,  

t a k e  e v i d e n c e ,  a n d  r e q u i r e  the p r o d u c t i o n  of bo o k s ,  p a p e r s ,  c o r r e s p o n­

den c e ,  m e m o r a n d a ,  a g r e e m e n t s ,  or o t h e r  d o c u m e n t s  or r e c o r d s  w h i c h  the
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d e p a r t m e n t  c o n s i d e r s  r e l e v a n t  or m a t e r i a l  t o  the i n q u i ry .

(c) In c ase of c o n t u m a c y  by, or r e f u s a l  to o b e y  a s u b p o e n a  i s s u e d  

to a p e r s o n ,  t h e  s u p e r i o r  court, u p o n  a p p l i c a t i o n  by th e  d e p a r t m e n t ,  

m a y  i s s u e  to the p e r s o n  an o r d e r  r e q u i r i n g  h i m  t o  a p p e a r  b e f o r e  the 

d e p a r t m e n t ,  or the o f f i c e r  d e s i g n a t e d  b y  it, to p r o d u c e  d o c u m e n t a r y  

e v i d e n c e  if so o r d e r e d  or to g i v e  e v i d e n c e  t o u c h i n g  t h e  m a t t e r  u n d e r  

i n v e s t i g a t i o n  or in q u e s t i o n .  F a i l u r e  to o b e y  t h e  o r d e r  of t h e  c o u r t  

m a y  be p u n i s h e d  by the c ourt as a c o n t e m p t  o f  court.

(d) No p e r s o n  is e x c u s e d  f r o m  a t t e n d i n g  a n d  t e s t i f y i n g  or f r o m  

p r o d u c i n g  a d o c u m e n t  or r e c o r d  b e f o r e  t h e  d e p a r t m e n t ,  or in o b e d i e n c e  

to the s u b p o e n a  of the d e p a r t m e n t  or o f f i c e r  d e s i g n a t e d  b y  it, or in a 

p r o c e e d i n g  i n s t i t u t e d  by the d e p a r t m e n t ,  on t h e g r o u n d  tha t  t he  t e s t i­

m o n y  or e v i d e n c e  r e q u i r e d  of h i m  m a y  t e n d  to i n c r i m i n a t e  h i m  or s u b j e c t

h i m  to a p e n a l t y  or f o r f e i t u r e .  H o w e v e r ,  n o  i n d i v i d u a l  m a y  be p r o s e -  |

!
c u t e d  or s u b j e c t e d  to a p e n a l t y  or f o r f e i t u r e  f o r  or on a c c o u n t  of a I 

t r a n s a c t i o n , m a t t e r ,  or t h i n g  c o n c e r n i n g  w h i c h  he is c o m p e l l e d ,  a f t e r  

c l a i m i n g  his p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  to t e s t i f y  or p r o d u c e  

e v i d e n c e ,  d o c u m e n t a r y  or o t h e r w i s e ,  e x c e p t  t h a t  t h e i n d i v i d u a l  t e s t i f y i n g  

is not e x e m p t  f r o m  p r o s e c u t i o n  and p u n i s h m e n t  f o r  p e r j u r y  or c o n t e m p t  

c o m m i t t e d  in t es t i f y i n g .

Sec. 4 5 . 5 7 . 0 6 0.  I N J U N C T I O N S .  W h e n  it a p p e a r s  to th e  d e p a r t m e n t  

that a p e r s o n  h a s  e n g a g e d  or is a bout to e n g a g e  in a n  act or p r a c t i c e  I

in v i o l a t i o n  of a p r o v i s i o n  of this c h a p t e r  or a n  o r d e r  u n d e r  this 

c h a p t e r ,  it m a y  b r i n g  an a c t i o n  in t h e  s u p e r i o r  c o u r t  to e n j o i n  the 

acts or p r a c t i c e s  and to e n f o r c e  c o m p l i a n c e  w i t h  th i s  c h a p t e r  or o r d e r  

u n d e r  t his chapter. U p o n  a p r o p e r  s h o w i n g ,  t h e  a p p r o p r i a t e  r e m e d y  s h a l l  

be g r a n t e d .  The c ourt m a y  n o t  r e q u i r e  th e  d e p a r t m e n t  to p o s t  a bond. |

Sec, 4 5 .5 7 .O7 O. C R I M I N A L  P E N A L T I E S .  (a) A p e r s o n  w h o  w i l f u l l y  J

v i o l a t e s  a p r o v i s i o n  of thi s  c h a p t e r ,  u p o n  c o n v i c t i o n ,  is p u n i s h a b l e
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by a fin e  of n o t  m o r e  t h a n  $ 5 ,0 0 0 ,  or by i m p r i s o n m e n t  for not m o r e  tha n  

t h r e e  y e a r s ,  or b y  both. H o w e v e r ,  n o  p e r s o n  m a y  be i m p r i s o n e d  fo r the 

v i o l a t i o n  of a n  o r d e r  if he p r o v e s  t h a t  he h a d  no  k n o w l e d g e  o f  the 

order. N o  i n d i c t m e n t  o r  i n f o r m a t i o n  m a y  be r e t u r n e d  u n d e r  t h i s  c h a p t e r  

m o r e  t h a n  t w o  y e a r s  a f t e r  t h e  a l l e g e d  v i o l a t i o n .

Sec. 4 5 . 5 7 . 0 8 0 .  C I V I L  L I A B I L I T I E S .  (a) An o f f e r o r  w h o  (1) m a k e s  

a t a k e o v e r  b i d  w h i c h  d o e s  no t  c o m p l y  w i t h  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  

or (2) m a k e s  a t a k e o v e r  b i d  b y  m e a n s  of a n  u n t r u e  s t a t e m e n t  o f  a 

m a t e r i a l  fact o r  an o m i s s i o n  to s t a t e  a m a t e r i a l  fac t n e c e s s a r y  In o r d e r  

to m a k e  th e  s t a t e m e n t  m a d e ,  in t h e  l i g ht  of the c i r c u m s t a n c e s  u n d e r  

w h i c h  it w a s  m a d e ,  no t  m i s l e a d i n g  (the o f f e r e e  not k n o w i n g  of the 

u n t r u t h  o r  o m i s s i o n ) ,  a n d  w h o  d o e s  n o t  s u s t a i n  the b u r d e n  of p r o o f  that 

he d i d  n o t  k n o w,  an d  in the e x e r c i s e  of r e a s o n a b l e  car e  c o u l d  not have 

k n o w n ,  of t h e  u n t r u t h  or o m i s s i o n ,  is l i a b l e  to an y  o f f e r e e  w h o s e  shares 

are t a k e n  up u n d e r  t h e  t a k e o v e r  b i d  w h o  m a y  b r i n g  c i v i l  a c t i o n  (A) to 

r e c o v e r  the s h a r e s ,  t o g e t h e r  w i t h  a l l  d i v i d e n d s  r e c e i v e d ,  c os t s  and 

r e a s o n a b l e  a t t o r n e y  fees, u p o n  t h e  t e n d e r  of the c o n s i d e r a t i o n  r e c e i v e d  

f r o m  th e  o f f e r o r ,  or (B) for t h e s u b s t a n t i a l  e q u i v a l e n t  in d a m a g e s  if 

th e  o f f e r o r  n o  l o n g e r  own s  t h e  shar e s .

(b) E v e r y  p e r s o n  w h o  m a t e r i a l l y  p a r t i c i p a t e s  o r . a i d s  in a t a k e o v e r  

b i d  m a d e  by a n  o f f e r o r  l i a b l e  u n d e r  (a) of t h i s  s e c t i o n ,  or w h o  

d i r e c t l y  or i n d i r e c t l y  c o n t r o l s  a n  o f f e r o r  w h o  is l i a b l e ,  is als o 

l i a b l e  j o i n t l y  a n d  s e v e r a l l y  w i t h  a n d  to th e  same e x t e n t  as th e o f f e r o r  

u n l e s s  t h e  p e r s o n  w h o  so p a r t i c i p a t e s ,  a id s  or c o n t r o l s ,  s u s t a i n s  the 

b u r d e n  o f  p r o o f  t h a t  he d i d  no t  k n o w ,  a n d  in the e x e r c i s e  o f  r e a s o n a b l e  

c a r e  c o u l d  no t  h a v e  kno w n ,  o f  t h e  e x i s t e n c e  of t h e  f a c t s  by r e a s o n  of 

w h i c h  the  l i a b i l i t y  is a l l e g e d  to ex i s t .  T h e r e  s h a l l  be c o n t r i b u t i o n

as in c a s e s  of c o n t r a c t  a m o n g  th e  s e v e r a l  p e r s o n s  liable.

(c) A t e n d e r  s p e c i f i e d  in t h i s  s e c t i o n  m a y  be m a d e  at an y  time
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b e f o r e  e n t r y  of ju d g m e nt .

(d) No p e r s o n  m a y  b r i n g  a c t i o n  u n d e r  t h i s  s e c t i o n  u n l e s s  b r o u g h t  

w i t h i n  tw o  y e a r s  a f t e r  the t r a n s a c t i o n  u p o n  w h i c h  it is based. If a 

p e r s o n  l i ab l e  u n d e r  this s e c t i o n  m a k e s  a w r i t t e n  offer, b e f o r e  suit

is b r o u g h t ,  to r e t u r n  the s h a r e s  t a k e n  up u n d e r  t h e  t a k e o v e r  bid, 

t o g e t h e r  w i t h  all d i v i d e n d s  received,, u p o n  the t e n d e r  of th e  c o n s i d e r a­

tion r e c e i v e d  f r o m  the  o f f e r o r , or to p a y  d a m a g e s  if t h e  o f f e r o r  no 

l o n g e r  own s  the shares, no p e r s o n  m a y  m a i n t a i n  a suit u n d e r  t h i s  s e c­

ti o n  u n l e s s  he r e j e c t e d  the o f f e r  in w r i t i n g  w i t h i n  30 d a y s  of its 

r e c e i p t .

(e) A n y  c o n d i t i o n ,  s t i p u l a t i o n  or p r o v i s i o n  b i n d i n g  a n  o f f e r e e  to 

w a i v e  c o m p l i a n c e  w i t h  a p r o v i s i o n  of t h i s  c h a p t e r  or a r e g u l a t i o n  i s s u e d  

u n d e r  it is void.

(f) T h e  r i g h t s  a n d  r e m e d i e s  p r o v i d e d  b y  t h i s  c h a p t e r  s h a l l  be in 

a d d i t i o n  to any a n d  al l  o t h e r  r i g h t s  a n d  r e m e d i e s  that m a y  e x i s t  at 

l a w  or in equity.

Sec. 4 5 . 5 7 . 09 0 .  C O N S E N T  T O  S E R V I C E  O P  P R O C E S S .  A n o n r e s i d e n t  

o f f e r o r  w h o  m a k e s  a t a k e o v e r  b i d  is c o n s i d e r e d  to h a v e  a p p o i n t e d  the 

c o m m i s s i o n e r  of c o m m e r c e  as hi s a g e n t  u p o n  w h o m  m a y  be s e r v e d,  in any 

m a t t e r  a r i s i n g  u n d e r  t his c h ap t e r ,  any p r o c e s s ,  n o t i c e ,  o r d e r  or d e m a n d  

e x c e p t  one i s s u e d  by the d e p a r t m e n t .  S e r v i c e  m a y  be m a d e  on th e  c o m­

m i s s i o n e r  or any of his s t a f f  at his office. He s h a l l  s e n d  it by 

r e g i s t e r e d  or c e r t i f i e d  m a i l  a d d r e s s e d  to th e  o f f e r o r  at h i s  l a t e s t  

a d d r e s s  on fil e  an d k e e p  a r e c o r d  of i t . A p r o c e s s ,  n o t i c e ,  o r d e r  

or d e m a n d  i s s u e d  by the d e p a r t m e n t  shall be s e r v e d  by b e i n g  m a i l e d  by 

th e  c o m m i s s i o n e r  or any of his s t a f f  by r e g i s t e r e d  or c e r t i f i e d  m a i l  

a d d r e s s e d  to the o f f e r o r  at hi s  l at e s t  a d d r e s s  o n  file.

Sec. 4 5 . 5 7 = 1 0 0,  R E G U L A T I O N S .  The d e p a r t m e n t  m a y  m a k e  a n d  ad o p t 

r e g u l a t i o n s ,  an d  a d o p t  forms, that are n e c e s s a r y  or d e s i r a b l e  to c a r r y
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out t h e  p r o v i s i o n s  of t h i s  c h a p t e r .

Sec. 4 5 .5 7 .llO. D E F I N I T I O N S .  As u s e d  in t h i s  c h a p t e r ,  u n l e s s  the 

c o n t e x t  r e q u i r e s  o t h e r w i s e ,

(1) ^ d e p a r t m e n t " m e a n s  t h e  D e p a r t m e n t  of C o m m e r c e }

(2) " e x e m p t  o f f e r "  m e a n s ,  w i t h  r e s p e c t  to a n y  c l a s s  o f  e q u i t y  

s e c u r i t i e s  of  t h e  o f f e r e e  c o m p a n y ,

(A) an  i s o l a t e d  o f f e r  to p u r c h a s e  s h a r e s  f r o m  i n d i v i d u a l  

s h a r e h o l d e r s  a n d  not m a d e  to s h a r e h o l d e r s  g e n e r a l l y ;

(B) a n  o f f e r  m a d e  b y  an i s s u e r  t o  p u r c h a s e  its ow n  

s h a r e s  or s h a r e s  o f  a s u b s i d i a r y  at l e a s t  t w o - t h i r d s  o f  t he  v o t i h g  

s t o c k  o f  w h i c h  is o w n e d  b e n e f i c i a l l y  by t h e  issu e r ;

(C) a n  o f f e r  to p u r c h a s e  s h a r e s  to b e  e f f e c t e d  b y  a 

r e g i s t e r e d  b r o k e r - d e a l e r  on a s t o c k  e x c h a n g e  o r  in the o v e r - t h e -  

c o u n t e r  m a r k e t  if th e  b r o k e r  p e r f o r m s  o n l y  t h e  c u s t o m a r y  b r o k e r ' s  

f u n c t i o n ,  a n d  r e c e i v e s  no m o r e  t h a n  th e  c u s t o m a r y  b r o k e r ' s  c o m m i s­

sions, a n d  n e i t h e r  t h e  p r i n c i p a l  n o r  t h e  b r o k e r  s o l i c i t s  o r  

a r r a n g e s  f o r  th e  s o l i c i t a t i o n  of o r d e r s  to sel l  s h a r e s  of the 

o f f e r e e  c o m p a n y ;

(D) an o f f e r  t o  p u r c h a s e  s h a r e s  o f  a c l a s s  not r e g i s­

t e r e d  u n d e r  sec. 12 o f  t h e  S e c u r i t i e s  E x c h a n g e  Act o f  1934;

(E) a n  o f f e r  w h i c h  t h e  b o a r d  of d i r e c t o r s  of  t h e

o f f e r e e  c o m p a n y  r e c o m m e n d s  to t he  s h a r e h o l d e r s  of the c o m p a n y ,

a n d  to w h i c h  at l e a s t  t w o - t h i r d s  of t h e  s h a r e h o l d e r s  of th e  o f f e r e e  

c o m p a n y  h a v e  c o n s e n t e d  a f t e r  a s o l i c i t a t i o n  of p r o x i e s  u n d e r  

sec. 14 o f  the S e c u r i t i e s  E x c h a n g e  Act of 1934;

(F) a n  o f f e r  w h i c h  th e  d e p a r t m e n t  by order, a f t e r  n o t i c e

to t h e  o f f e r o r  a n d  t o  the  o f f e r e e  c o m p a n y ,  e x e m p t s  f r o m  th e  p r o­

v i s i o n s  o f  t h i s  c h a p t e r  as not e n t e r e d  in t o  f or  t h e  p u r p o s e  of, 

a n d  n o t  h a v i n g  th e  e f f e c t  of c h a n g i n g  o r  i n f l u e n c i n g  t h e  c o n t r o l
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of the o f f e r e e  c o m p a n y  or o t h e r w i s e  as not c o m p r e h e n d e d  w i t h i n  

the p u r p o s e s  o f  thi s  chapter;

(3) " o f f e r e e "  m e a n s  a p e r s o n ,  w h e t h e r  a s h a r e h o l d e r  o f  r e c o r d

or a b e n e f i c i a l  o w n e r ,  to w h o m  a t a k e o v e r  b i d  is m a d e ;

(4) " o f f e r e e  c o m p a n y "  m e a n s  a c o r p o r a t i o n  i n c o r p o r a t e d  u n d e r

th e  laws of A l a s k a  a n d  d o i n g  b u s i n e s s  in A l a s k a ,  w h o s e  s h a r e s  are the

subj e c t  of a t a k e o v e r  bid;

(5) " o f f e r o r "  m e a n s  a p e r s o n  w h o  m a k e s  a t a k e o v e r  bid , an d  

i n c l u d e s  t w o  or m o r e  p e r s o n s

(A) w h o s e  t a k e o v e r  bid s  a r e  m a d e  j o i n t l y  o r  in c o n c e r t ,

or

(B) w h o  i n t e n d  to e x e r c i s e  j o i n t l y  or in c o n c e r t  any 

v o t i n g  r i g h t s  a t t a c h i n g  to the s h a r e s  f o r  w h i c h  a t a k e o v e r  b i d  is 

m a d e ;

(6) " o f f e r o r’s p r e s e n t l y  o w n e d  s h a r e s "  m e a n s  th e  a g g r e g a t e  

n u m b e r  of s h a r e s  of an o f f e r e e  c o m p a n y  w h i c h ,  on the d a t e  o f  a t a k e o v e r  

bid, are b e n e f i c i a l l y  o w n e d  or s u b j e c t  to a r i g h t  o f  a c q u i s i t i o n  d i r e c t l j 

or i n d i r e c t l y  by t h e  o f f e r o r  or an a s s o c i a t e  o f  the  o f f e r o r ;

(7) " a s s o c i a t e  of the o f f e r o r "  m e a n s

(A) a c o r p o r a t i o n  or o t h e r  o r g a n i z a t i o n  of w h i c h  the 

o f f e r o r  is an o f f i c e r ,  d i r e c t o r  or p a r t n e r ,  or is, d i r e c t l y  or j

i n d i r e c t l y ,  the b e n e f i c i a l  o w n e r  of 10 p e r  cent or m o r e  of any j

class of e q u i t y  s e c u r i t i e s ;

(B) a p e r s o n  w h o  is, d i r e c t l y  or  i n d i r e c t l y ,  th e  b e n e­

fic i a l  o w n e r  of 10 p e r  cent or m o r e  of a n y  c l a s s  of e q u i t y  

s e c u r i t i e s  of th e  o ff e r o r ;

(C) a t r u s t  or o t h e r  e s t a t e  in w h i c h  th e  o f f e r o r  has 

a s u b s t a n t i a l  b e n e f i c i a l  i n t e r e s t  or as to w h i c h  t h e  o f f e r o r  

s e r v e s  as t r u s t e e  or in. a s i m i l a r  f i d u c i a r y  c a p a c i t y ;  an d
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(D) a r e l a t i v e  or s p o u s e  of t h e  o f f e r o r  or a r e l a t i v e  

of th e  s p o u s e ,  w h o  has the s ame h o m e  as the o f f er o r ;

(8) " t a k e o v e r  bid "  m e a n s  a n  o f f e r ,  o t h e r  t h a n  an e x e m p t  o f f e r  

m a d e  by an o f f e r o r  d i r e c t l y  or t h r o u g h  an a g e n t  by a d v e r t i s e m e n t  or any 

o t h e r  w r i t t e n  or o r a l  c o m m u n i c a t i o n  to o f f e r e e s  to p u r c h a s e  th e  n u m b e r  

of  s h a r e s  o f  any c l a s s  of e q u i t y  s e c u r i t y  of t h e  o f f e r e e  c o m p a n y  that, 

t o g e t h e r  w i t h  the' o f f e r o r ' s  p r e s e n t l y  o w n e d  s h a r e s , w i l l  in the aggregate 

e x c e e d  10 p e r  c ent o f  the o u t s t a n d i n g  s h a r e s  of tha t  class;

(9) " S e c u r i t i e s  E x c h a n g e  Act of 193^" m e a n s  the  f e d e r a l  

s t a t u t e s  of th a t  n a m e  as in e f f e c t  or s u b s e q u e n t l y  a me n d e d .
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