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I n t r o d u c e d :  3 /1 3 / 7 5
R e f e r r e d :  R e s o u r c e s

B Y  T H E  R U L E S  C O M M I T T E E  B Y
T H E  S E N A T E

S E N A T E  B I L L  NO. m  |

IN T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O F  A L A S K A

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A B I L L

i’or an  Act e n t i t l e d :  " A n  Ac t  r e l a t i n g  to the D e p a r t m e n t  o f  E n v i r o n m e n t a l

E IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L AS K A :

* S e c t i o n  1. AS 4 6 . 0 3 . 1 0 0  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 1 0 0 .  W A S T E  D I S C H A R G E  [ D I S P O S A L ]  PERM I T.  (a) A I

p e r s o n  w h o  c o n d u c t s  a n  [A C O M M E R C I A L  O R  I N D U S T R I A L ]  o p e r a t i o n  w h i c h  

r e s u l t s  i n  t h e  d i s c h a r g e  [ D I S P O S A L ]  of s o l i d  or l i q u i d  w a s t e  m a t e r i a l  

or h e a t e d  p r o c e s s  or c o o l i n g  w a t e r  i n t o  th e  w a t e r s  or o n t o  the land 

of the s t a t e  m u s t  p r o c u r e  a p e r m i t  f r o m  t h e  d e p a r t m e n t  b e f o r e  d i s c h a r g in g  

[ D I S P O S I N G  O F ]  t h e  w a s t e  m a t e r i a l  or w a t e r . T h e  p e r m i t  m u s t  be o b t a i n e d  

for d i r e c t  d i s c h a r g e  [ D I S P O S A L ]  a n d  fo r  d i s c h a r g e  [ D I S P O S A L ]  into 

p u b l i c l y  o p e r a t e d  s e w e r a g e  s y s t e m s.  Th e  d e p a r t m e n t  m a y  w a i v e  the 

r e q u i r e m e n t s  of t h i s  s e c t i o n  tha t  a p e r m i t  be o b t a i n e d .

(b). T h i s  s e c t i o n  d o e s  not a p p l y  to a p e r s o n  d i s c h a r g i n g  o n l y  

d o m e s t i c  s e w a g e  i n t o  a s e w e r a g e  system.

H Sec. 2. AS 4 6 . 0 3 . 1 1 0 ( a )  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 1 1 0 ( a ) .  W A S T E  D I S C H A R G E  [ D I S P O S A L ]  P E R M I T  P R O C E D U R E .

(a) A n  a p p l i c a t i o n  f o r  a p e r m i t  s hall be m a d e  on  f o r m s  p r e s c r i b e d  by 

th e  d e p a r t m e n t  o r  o n  f o r m s  p r e s c r i b e d  b y  t h e  f e d e r a l  E n v i r o n m e n t a l  

P r o t e c t i o n  A g e n c y  a n d  s h a l l  c o n t a i n  the n a m e  and a d d r e s s  of the a p p l i c a n t  

a d e s c r i p t i o n  o f  hi s  o p e r a t i o n s ,  the q u a n t i t y  an d  t y p e  of w a s t e  m a t e r i a l  

s o u g h t  to be d i s c h a r g e d  [ D I S P O S E D  OF], the p r o p o s e d  m e t h o d  of t r e a t m e n t  

an d  d i s c h a r g e  [ D I S P O S A L ] ,  an d  a n y  o t h e r  i n f o r m a t i o n  c o n s i d e r e d  n e c e s s a r y  

by  t h e  d e p a r t m e n t .  A p p l i c a t i o n  fo r  a p e r m i t  s h a l l  be m a d e  at least 60

C o n s e r v a t i o n ."
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d a y s  b e f o r e  c o m m e n c e m e n t  of a p r o p o s e d  d i s c h a r g e .

* Sec. 3. AS 4 6 . 0 3 . 1 2 0  is a m e n d e d  to read:

Sec. 4 6 . 03 . 1 2 0 .  T E R M I N A T I O N  O R  M O D I F I C A T I O N  OF W A S T E  D I S C H A R G E  

[ D I S P O S A L ]  PERMIT. (a) Th e  d e p a r t m e n t  m a y  t e r m i n a t e  a p e r m i t  u p o n  30 

da y s  w r i t t e n  n o t i c e  if th e  d e p a r t m e n t  f i n ds

(1) that the p e r m i t  w as  p r o c u r e d  by m i s r e p r e s e n t a t i o n  of 

m a t e r i a l  fact or b y  f a i l u r e  o f  the a p p l i c a n t  to d i s c l o s e  f u l l y  the 

f a c t s  r e l a t i n g  to its i s s u a n c e ;

(2) that t h e r e  h a s b e e n  a v i o l a t i o n  of the c o n d i t i o n s  of 

t he p e r m i t ;

(3) that t h e r e  ha s  b e e n  a m a t e r i a l  c h a n g e  in the q u a n t i t y  

or t ype of w a s t e  discharged. [ D I S P O S E D  OF].

(b) The d e p a r t m e n t  m a y  m o d i f y  a p e r m i t  if the d e p a r t m e n t  f i n d s  

t hat a m a t e r i a l  c h a n g e  in t h e  q u a l i t y  or c l a s s i f i c a t i o n  of the w a t e r s  

of the state has o c c u r re d .

* Sec. 4, AS 4 6 . 0 3 . 1 8 0  is a m e n d e d  to read:

Sec. 4 6 . 0 3 - 1 8 0 .  C O N F I D E N T I A L I T Y  OF R E C O R D S .  R e c o r d s  a n d  i n f o r -

'
m a t i o n  o t h e r  t h a n  e m i s s i o n  d a t a  in the p o s s e s s i o n  of the d e p a r t m e n t  

w h i c h  r e l a t e  to p r o d u c t i o n  or s ales f i g u r e s  or to p r o c e s s e s  or p r o d u c­

ti o n  t e c h n i q u e s  of the o w n e r  or o p e r a t o r  of an a i r  c o n t a m i n a n t  s o u r c e  

are c o n s i d e r e d  c o n f i d e n t i a l  r e c o r d s  of the d e p a r t m e n t  a f t e r  a p p l i c a t i o n  

by the p a r t y  and c e r t i f i c a t i o n  that t h e i r  p u b l i c  d i s c l o s u r e  w o u l d  ten d  

to a d v e r s e l y  a f f e c t  his c o m p e t i t i v e  p o s i t i o n .

55 Sec. 5. AS 4 6 . 0 3 - 7 2 0  is a m e n d e d  to read: I

Sec. 4 6 .0 3 . 7 2 0 .  C O N S T R U C T I O N  A N D  O P E R A T I O N  O F  C E R T A I N  F A C I L I T I E S  

P R O H I B I T E D .  No p e r s o n  m a y  c o n s t r u c t ,  exte n d ,  in s t a l l ,  a l t e r , or 

o p e r a t e  a s e w a g e  s y s t e m  or t r e a t m e n t  wor k s ,  or a n y  p a r t  of a s e w a g e  

s y s t e m  or t r e a t m e n t  works, or a p u b l i c  w a t e r  s u p p l y  syst e m ,  u n t i l  

p l a n s  for it are s u b m i t t e d  to the d e p a r t m e n t  for r e v i e w [ ,] an d  the
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d e p a r t m e n t  a p p r o v e s  t h e m  in w r i t i n g  a n d  i s s u e s  a w r i t t e n  p e r m i t .  The 

d e p a r t m e n t  m a y  w a i v e  t h e  r e q u i r e m e n t s of t h i s  s e c t i o n  [ T H A T  P L A N S  BE  

S U B M I T T E D  T O  IT].

* Sec. 6. AS 4 6 . 0 3 . 7 6 0  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 4 6 . 0 3 . 7 6 0 .  P O L L U T I O N  P E N A L T I E S .  (a) A p e r s o n  w h o  v i o l a t e s  

or c a u s e s  or p e r m i t s  to be v i o l a t e d  a p r o v i s i o n  of t h i s  c h a p t e r ,  or a 

r e g u l a t i o n ,  w r i t t e n  o r d e r  or d i r e c t i v e  o f  t h e  d e p a r t m e n t ,  or a p e r m i t  

or t e r m  or c o n d i t i o n  of a p e r m i t ,  is liabl e ,  in a c i v i l  a c t i o n ,  to the 

s t a t e  f o r  a c i v i l  p e n a l t y  to be a s s e s s e d  b y  the  c o u r t  fo r  a n  a m o u n t  

n o t  l e s s  t h a n  $5 0 0  n o r  m o r e  t h a n  $ 1 0 0 , 0 0 0 ,  d e p e n d i n g  o n  t h e  s e v e r i t y  ' 

of t h e  v i o l a t i o n .  E a c h  d a y  u p o n  w h i c h  th e  v i o l a t i o n  c o n t i n u e s  is 

c o n s i d e r e d  a s e p a r a t e  v i o l a t i o n .

(b) I n  a d d i t i o n  to t h e p e n a l t i e s  p r o v i d e d  in (a) of t his section, 

a p e r s o n  w h o  v i o l a t e s  or c a u s e s  or p e r m i t s  to be v i o l a t e d  a p r o v i s i o n  

o f  secs. 7 4 0  - 750 o f  t h i s  c h a p t e r  is l i a b l e  to th e  state, in a c i v il  

a c t i o n ,  b r o u g h t  u n d e r  sec. 822 of t h i s  c h a p t e r ,  fo r  the ful l a m o u n t  of 

d a m a g e s  c a u s e d  b y  t h e  v i o l a t i o n ,  i n c l u d i n g  d i r e c t  a n d  i n d i r e c t  c o s ts  

a s s o c i a t e d  w i t h  t h e  a b a t e m e n t ,  c o n t a i n m e n t  or r e m o v a l  of a p o l l u t a n t ,  

r e s t o r a t i o n  o f  t he  e n v i r o n m e n t  to its f o r m e r  state, an d  a l l  i n c i d e n t a l  

a d m i n i s t r a t i v e  costs.

(c) A p e r s o n  w h o  f a i l s  to p r o v i d e  or f a l s e l y  c e r t i f i e s  i n f o r m a t i o n  

r e q u i r e d  u n d e r  sec. 750 of t h i s  c h a p t e r  is, u p o n  c o n v i c t i o n ,  p u n i s h a b l e  

b y  a f i n e  of n o t  m o r e  t h a n  $ 2 5 , 0 0 0 ,  or by i m p r i s o n m e n t  for no t  m o r e  

t h a n  o n e  y e a r ,  o r  b y  both. E a c h  u n l a w f u l  act  c o n s t i t u t e s  a s e p a r a t e  

o f f e n s e .

(d) N o t h i n g  i n  t h i s  s e c t i o n  a f f e c t s  a p e r s o n ' s  or the  s t a t e ' s  

r i g h t  to r e c o v e r  d a m a g e s  u n d e r  o t h e r  a p p l i c a b l e  s t a t u t e s  or the c o m m o n  

law.

* Sec. 7. AS 4 6 . 0 3 . 7 9 0 ( a )  is a m e n d e d  to read:

-3-
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(a) A p e r s o n  f o u n d  g u i l t y  of w i l f u l l y  v i o l a t i n g  a p r o v i s i o n  of 

t his c h a p t e r 3 or a r e g u l a t i o n s  w r i t t e n  o r d e r  or d i r e c t i v e  of the d e­

pa r t m e n t ,  or of a c o u r t , or of a p e r m i t  or t e r m  or c o n d i t i o n  of a 

p e r m i t , m a d e  or i s s u e d  u n d e r  t his c h a p t e r  is g u i l t y  o f  a m i s d e m e a n o r ,  

an d  u p o n  c o n v i c t i o n  shall be p u n i s h e d  by  a fin e  of n o t  m o r e  t h a n

$ 2 5 , 0 0 0  [ $ 1, 0 0 0 ]  an d  c o s t s  of p r o s e c u t i o n ,  or by i m p r i s o n m e n t  f'or no t  

m o r e  t h a n  one year, or by b o t h  s u c h  fine, cost, and i m p r i s o n m e n t  at 

th e  d i s c r e t i o n  of t h e  court.

* Sec. 8. AS 4 6.03 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 6 . 0 3 . 7 9 7 .  I N J U N C T I O N .  T h e  s u p e r i o r  c o u r t s  h a v e  j u r i s d i c t i o n  

to e n j o i n  a v i o l a t i o n  of t h i s  c h a p t e r ,  or of a r e g u l a t i o n ,  w r i t t e n  

o r d e r  or d i r e c t i v e  of the d e p a r t m e n t ,  or a p e r m i t  or t e r m  or c o n d i t i o n  

of a p e r m i t .  I n  a c t i o n s  b r o u g h t  u n d e r  t h i s  s e c t i o n ,  t e m p o r a r y  or 

p r e l i m i n a r y  r e l i e f  m a y  be o b t a i n e d  u p o n  a s h o w i n g  of a n  i m m i n e n t  

t h r e a t  of v i o l a t i o n ,  an d  p r o b a b l e  s u c c e s s  o n  the m e r i t s ,  w i t h o u t  the 

n e c e s s i t y  of d e m o n s t r a t i n g  i r r e p a r a b l e  harm, or a f a v o r a b l e  b a l a n c e  of 

e q u i t i e s .

* Sec. 9. AS 4 6 . 0 3 . 8 0 0 ( b )  is a m e n d e d  to read:

(b) A p e r s o n  w h o  n e g l e c t s  or r e f u s e s  to a b a t e  the n u i s a n c e  u p o n  

o r d e r  of the d e p a r t m e n t  is g u i l t y  of a m i s d e m e a n o r  a n d  is p u n i s h a b l e  

as p r o v i d e d  in sec. 760 [790] of thi s  c h a p t e r .  In a d d i t i o n  to this 

p u n i s h m e n t ,  the c o u r t  shall a s s e s s  d a m a g e s  against, t he  d e f e n d a n t  for 

the e x p e n s e s  of a b a t i n g  the n u i s a n c e .

* Sec. 10. AS 4 6 . 0 3 . 8 1 0  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 8 1 0 .  A I R  A N D  L A N D  N U I S A N C E S .  (a) A p e r s o n  is g u i l t y

of c r e a t i n g  or m a i n t a i n i n g  a n u i s a n c e  if he

(1) p l a c e s  or d e p o s i t s  u p o n  a lot, street, b e a c h ,  or p r e m i s e s ^

or u p o n [ ,] or w i t h i n  200 feet of a p u b l i c  h i g h w a y ,  [ U N L E S S  T H E  H I G H W A Y  

A B U T S  U P O N  T I D A L  W A T E R , ]  any  g a r b a g e ,  offa l ,  d e a d  a n i m a l s ,  or a n y I
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o t h e r  m a t t e r  o r  t h i n g ,  w h i c h  w o u l d  b e  o b n o x i o u s  or c a u s e  t h e  s p r e a d  of 

d i s e a s e  or in a n y  w a y  e n d a n g e r  t h e h e a l t h  o f  th e  c o m m u n i t y ;

(2) a l l o w s  to be p l a c e d  or d e p o s i t e d  u p o n  an y  p r e m i s e s  o w n e d

b y  h i m  o r  u n d e r  h is  c o n t r o l  g a r b a g e ,  o f f a l ,  d e a d  a n i m a l s ,  or a n y  o t h e r

m a t t e r  o r  t h i n g  w h i c h  w o u l d  be o b n o x i o u s  or o f f e n s i v e  to t h e  p u b l i c  or

w h i c h  w o u l d  p r o d u c e ,  a g g r a v a t e ,  or c a u s e  the s p r e a d  of d i s e a s e  or in

a n y  w a y  e n d a n g e r  t h e  h e a l t h  of th e  c o m m u n i t y .

(b) A p e r s o n  w h o  n e g l e c t s  or r e f u s e s  to a b a t e  t h e  n u i s a n c e  u p o n  

o r d e r  o f  a n  o f f i c e r  o f  t h e  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  is 

g u i l t y  o f  a m i s d e m e a n o r  a n d  is p u n i s h a b l e  as p r o v i d e d  in sec. 760 

[790] of t h i s  c h a p t e r .  In  a d d i t i o n  to t h i s  p u n i s h m e n t ,  the c ou r t  

s h a l l  a s s e s s  d a m a g e s  a g a i n s t  the d e f e n d a n t  f o r  the e x p e n s e s  of a b a t i n g  

th e  n u i s a n c e .

* Sec. 11. AS 4 6 . 0 3 • 820(a) is a m e n d e d  to read:

(a) W h e n  t h e  d e p a r t m e n t  f in d s ,  a f t e r  i n v e s t i g a t i o n ,  tha t  a 

p e r s o n  is c a u s i n g ,  e n g a g i n g  in or m a i n t a i n i n g  a c o n d i t i o n  or a c t i v i t y  

w h i c h ,  in t h e  j u d g m e n t  o f  its c o m m i s s i o n e r  p r e s e n t s  an i m m i n e n t  or 

p r e s e n t  d a n g e r  to the h e a l t h  or w e l f a r e  of the p e o p l e  of the s t at e  or 

w o u l d  r e s u l t  i n  or be l i k e l y  to r e s u l t  in i r r e v e r s i b l e  or i r r e p a r a b l e  

d a m a g e  to th e  n a t u r a l  r e s o u r c e s  or e n v i r o n m e n t ,  a n d  it a p p e a r s  to be 

p r e j u d i c i a l  to t h e  i n t e r e s t s  of th e  p e o p l e  of t h e  s t a t e  to d e l a y  

a c t i o n  u n t i l  a n  o p p o r t u n i t y  fo r a h e a r i n g  c a n  b e  p r o v i d e d ,  the d e p a r t­

me n t  may, w i t h o u t  p r i o r  h e a r i n g ,  o r d e r  t h a t  p e r s o n  by n o t i c e  to d i s c o n­

tinue, a b a t e  o r  a l l e v i a t e  t h e  c o n d i t i o n  or a c t i v i t y .  If the [THE]

p r o s c r i b e d  c o n d i t i o n  or a c t i v i t y  is no t  [ S H A L L  BE ]  i m m e d i a t e l y  d i s c o n­

tin u e d ,  a b a t e d  or a l l e v i a t e d  t he  a t t o r n e y  g e n e r a l  m a y  s e e k  e n f o r c e m e n t  

of the  o r d e r  b y  i n j u n c t i o n  or b y  o t h e r  a p p r o p r i a t e  s u m m a r y  p r o c e e d i n g s .

* Sec. 12. AS 4 6 . 0 3 . 8 2 2  is a m e n d e d  to read:

Sec. 4 6 . 0 3 . 8 2 2 .  S T R I C T  L I A B I L I T Y  P O R  T H E  D I S C H A R G E  O P  H A Z A R D O U S

" 5 ~ SB 267
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S U B S T A N C E S .  To th e  e x t e n t  not o t h e r w i s e  p r e e m p t e d  by  f e d e r a l  law, a 

p e r s o n  o w n i n g  or h a v i n g  c o n t r o l  o v e r  a h a z a r d o u s  s u b s t a n c e  w h i c h  

en t e r s  in or u p o n  the w a t e r s ,  s u r f a c e  or s u b s u r f a c e  l a n d s  of the state 

is s t r i c t l y  l i a b l e ,  w i t h o u t  r e g a r d  to f au l t ,  f o r  the d a m a g e s  to p e r s o n s

or p r o p e r t y ,  p u b l i c  or p r i v a t e ,  c a u s e d  b y  the entry. [IP AN A C T I O N  IS

B R O U G H T  B Y  T H E  S T A T E  TO R E C O V E R  D A M A G E S  P O R  O I L  P O L L U T I O N ,  L I A B I L I T Y  

IS L I M I T E D  AS S P E C I F I E D  IN SEC. 760(b) O P  T H I S  C H A P T E R . ]  In a n  a c t i o n  

to r e c o v e r  d a m a g e s ,  the p e r s o n  is r e l i e v e d  f r o m  st r i c t  l i a b i l i t y ,  

w i t h o u t  r e g a r d  to fault, if he ca n  p r o v e

(1) th a t  the h a z a r d o u s  s u b s t a n c e  to w h i c h  the d a m a g e s

r e l a t e  e n t e r e d  in or u p o n  th e  w a t e r s ,  s u r f a c e  or s u b s u r f a c e  l a n d s  of j

t h e  s tate s o l e l y  a s  a r e s u l t  of

(A) a n  act of war; |

(B) an i n t e n t i o n a l  act or a n e g l i g e n t  act of a t h i r d

p arty, o t h e r  t h a n  a p a r t y  (or its e m p l o y e e s )  in p r i v i t y  of c o n t r a c t

w ith, or e m p l o y e d  by, the pers o n;

(C) n e g l i g e n c e  on the pa r t  of the U n i t e d  S t a t e s  g o v e r n­

men t  or t h e  S t a t e  of A l a s k a ;  or

(D) an act of God; a nd  j

(2) in r e l a t i o n  to ( 1 ) ( B ) , (C) or (D) of this  s e c t i o n ,  tha t  I

he d i s c o v e r e d  the e n t r y  of th e  h a z a r d o u s  s u b s t a n c e  in or u p o n  the J

wate r s ,  s u r f a c e  or s u b s u r f a c e  l ands of the state a n d  b e g a n  o p e r a t i o n s

to c o n t a i n  a n d  c l e a n  up th e  h a z a r d o u s  s u b s t a n c e  w i t h i n  a r e a s o n a b l e  |

p e r i o d  of time. |

* Sec, 13. AS 4 6,03 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 6 .O3 .8 5 O. C O M P L I A N C E  ORDER. (a) W h e n ,  in t h e o p i n i o n  of

the d e p a r t m e n t ,  a p e r s o n  is v i o l a t i n g  or is a b o u t  to v i o l a t e  a p r o v i s i o n

of t h i s  c h a p t e r  or a r e g u l a t i o n  or l a w f u l  o r d e r  of t h e  d e p a r t m e n t ,  the 

d e p a r t m e n t  m a y  n o t i f y  the p e r s o n  of Its d e t e r m i n a t i o n  by p e r s o n a l
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service or certified mail. The deter m i n a t i o n  and notice do not c o n s t i­

tute a n  order un d e r  sec. 820 of this chapter.

(b) The recipient of the deter m i n a t i o n  must file with the d e p a r t­

ment,' w i thin the time period specified in the notice, a report stating 

what meas u r e s  have been and are being taken, or proposed to be taken, 

to correct or control the conditions outlined in the notice from the 

d e p a r t m e n t .

(c) Thereafter, the department may issue a compliance order in 

conformity w i t h  the a u thority of the department and the public policy 

declared in sec. 10 of this chapter. A copy of the compliance order 

shall be served pe r s o n a l l y  or sent by certified ma i l  to the person 

affected. A compliance order is effective upo n  receipt.

(d) W i t h i n  30 days of receipt, a person affected may request a 

hearing to r e v i e w  the compliance order. Failure to request a hearing 

w i t h i n  30 days of the receipt of a compliance order constitutes a 

w a iver of the recipi e n t ' s  right of review.

(e) The department shall hold a hearing w i t h i n  20 days after 

receipt of the application. After hearing, the department may rescind, 

m o dify or a f f i r m  the compliance order.

(f) The attorney general shall seek enforcement of a compliance 

order.

* Sec. 14. AS 46.03.900(12) is amended to read:

(12) "other wastes" means garbage, refuse, decayed wood, 

sawdust, shavings, bark, trimmings from logging operations, sand, lime 

cinders, ashes, offal, oil, tar, dyestuffs, acids, chemicals, heat 

fr o m  cooling or other operations, and other substances not sewage or 

industrial wa s t e  w h i c h  m ay cause or tend to cause pollution of the 

waters of the state;

* Sec. 15. AS 46.03-900(20) is amended to read:
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(20) " s t a n d a r d " means a [THE] measure of environmental 

[PURITY OR] quality [POR WATERS IN RELA T I O N  TO THEIR REASONABLE AND 

NECESSARY USE] as established by the d e p a r t m e n t ;

* S e c . 16. AS 46.03.030 and 46,03.130 are r e p e a l e d .
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