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O r i g i n a l  s po nsor: Chan c e ,  P o l a n d  O f f ered: 4 /21 / l ‘j

and R o d e y  R e f e r re d :  R u l e s

IN T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  S E N A T E  B I L L  NO. 26l 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

Po r  an Act e n t i t l e d :  "An Ac t  r e l a t i n g  to t h e  a d m i s s i b i l i t y  of e v i d e n c e

in p r o s e c u t i o n s  fo r  r a p e  an d r e l a t e d  o f f e n s e s ;  c h a n g i n g  

R u l e  4 3 ( g ) ( 1 1 ) j R u l e s  of C i v i l  P r o c e d u r e ;  an d  p r o v i d i n g  

for a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. A S  1 2 . 4 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 2 . 4 5 . 0 4 5 .  E V I D E N C E  O F  P A S T  S E X U A L  C O N D U C T  IN T R I A L S  O F  R A P E  

A N D  A S S A U L T  W I T H  I N T E N T  T O  C O M M I T  RAPE. (a) In a p r o s e c u t i o n  for rape 

u n d e r  AS 1 1 . 1 5 . 1 2 0 ( 2 ) ,  or for a n  a t t e m p t  or a s s a u l t  w i t h  in t e n t  to 

c o m m i t  r a p e ,  e v i d e n c e  of s e x u a l  c o n d u c t  of the c o m p l a i n i n g  w i t n e s s  

b e f o r e  o r  a f t e r  t h e  act c h a r g e d  is a d m i s s i b l e  onl y

(1) w h e n  t h a t  e v i d e n c e  r e l a t e s  to e x p e r t  m e d i c a l  t e s t i m o n y  

o n  the i s s u e  o f  w h e t h e r  the c o m p l a i n i n g  w i t n e s s  h a d  s e x u a l  i n t e r c o u r s e  

at th e  t i m e  o f  th e  act c h a r g e d ;  or

(2) to r e b u t  s t a t e m e n t s  m a d e  by th e  c o m p l a i n i n g  w i t n e s s  

u n d e r  o a t h  u p o n  d i r e c t  e x a m i n a t i o n  as a w i t n e s s  for the s t a te  r e l a t i n g  

to i m m e d i a t e  p r i o r  or s u b s e q u e n t  s e x u a l  conduct.

(b) In a p r o s e c u t i o n  fo r  f o r c i b l e  r a p e  u n d e r  AS 1 1 . 1 5 . 1 2 0 ( 1 ) ,  or 

f o r  an a t t e m p t  or a s s a u l t  w i t h  i n t e n t  to c o m m i t  rape, e v i d e n c e  of 

s e x u a l  c o n d u c t  of the c o m p l a i n i n g  w i t n e s s  b e f o r e  or a f t e r  t h e  act chargee 

is a d m i s s i b l e  o n l y

(1) w h e n  t h a t  e v i d e n c e  r e l a t e s  to e x p e r t  m e d i c a l  t e s t i m o n y  

on t he  i s s u e  o f  w h e t h e r  the c o m p l a i n i n g  w i t n e s s  h ad  s e x u a l  i n t e r c o u r s e  

at t h e  t i m e  o f  th e  act c h a r g e d ;
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(2) to r e b u t  s t a t e m e n t s  m a d e  by the c o m p l a i n i n g  w i t n e s s  

u n d e r  o a t h  u p o n  d i r e c t  e x a m i n a t i o n  as a w i t n e s s  for t h e  s tate r e l a t i n g  

to p r i o r  or s u b s e q u e n t  se x u a l  c o n duct; or

(3) w h e n  the d e f e n d a n t  c l a i m s  t hat the c o m p l a i n i n g  w i t n e s s  

c o n s e n t e d  to the act c h a r ge d ,  for the p u r p o s e  of s h o w i n g  that the c o m­

p l a i n i n g  w i t n e s s  e n g a g e d  in p r i o r  or s u b s e q u e n t  c o n s e n s u a l  s e x u a l  a cts 

w i t h  the d e f e n d a n t .

(c) E v i d e n c e  of p r e v i o u s  s e x u a l  c o n d u c t  of the c o m p l a i n i n g  

w i t n e s s  c o m m i t t e d  one y e a r  or m o r e  b e f o r e  the d a t e  of the a l l e g e d  c rime 

is not a d m i s s i b l e  fo r  any p u r p o s e ,  e x c e p t  t h a t  p r e v i o u s  s e x u a l  c o n d u c t  

by the c o m p l a i n i n g  w i t n e s s  w i t h  the d e f e n d a n t  m a y  b e . a d m i t t e d  if o t h e r­

wi s e  a d m i s s i b l e  u n d e r  thi s section.

(d) If e v i d e n c e  of s e x u a l  c o n d uc t  of the c o m p l a i n i n g  w i t n e s s  

is o f f e r e d  to a t t a c k  h e r  c r e d i b i l i t y ,  the f o l l o w i n g  p r o c e d u r e  shall 

be f ol lowed:

(1) The d e f e n d a n t  s hall m a k e  a w r i t t e n  m o t i o n  o f f e r i n g  to 

p r o v e  s e x u a l  c o n d u c t  of the c o m p l a i n i n g  w i t n e s s  r e l e v a n t  in a t t a c k i n g  

the c r e d i b i l i t y  of the c o m p l a i n i n g  w i t n e s s .

(2) Th e  w r i t t e n  m o t i o n  s h a l l be a c c o m p a n i e d  by an a f f i d a v i t  j 

in w h i c h  the o f f e r  of p r o o f  s ha l l  be stated.

(3) If t h e  c ourt f i n d s  tha t  t h e o f f e r  of p r o o f  is s u f f i c i e n t ,  

the c ourt s h a l l  o r d e r  a h e a r i n g  out of t h e  p r e s e n c e  of th e  j ury, if any, 

an d  at the h e a r i n g  a l l o w  the q u e s t i o n i n g  or th e  c o m p l a i n i n g  w i t n e s s  

r e g a r d i n g  the o f f e r  o f  p r o o f  m a d e  by th e d e f e n d a n t .

(4) At th e c o n c l u s i o n  of t h e h e a r i n g ,  if t h e  c o u r t  f inds 

tha t e v i d e n c e  o f f e r e d  by th e  d e f e n d a n t  r e g a r d i n g  th e  s e x u a l  c o n d u c t  of 

the c o m p l a i n i n g  w i t n e s s  is r e l e v a n t  in d e t e r m i n i n g  the c r e d i b i l i t y  of 

the c o m p l a i n i n g  w i t n e s s ,  a n d  the p r o b a t i v e  v a l u e  of the e v i d e n c e  o f f e r e d  

is not o u t w e i g h e d  by the p r o b a b i l i t y  that its a d m i s s i o n  w i l l  c r e a t e
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undue prejudice, confusion of the issues, or undue consumption of time, 

the court shall make an order stating what evidence may be introduced 

and the n a ture of the questions which shall be permitted. The defendant 

may then offer evidence under the order of the court.

(e) In this section "complaining witness" means the alleged victim 

of the crime charged, the p r o s e cution of wh i c h  is subject to this sec­

tion .

* Sec. 2. S e c tion 1 of this Act has the effect of changing Rule ' ^ 3 ( g ) ( H ) 

Rules of Civil Procedure, by requ i r i n g  certain procedures to be followed in 

order for the defendant to offer evidence of sexual conduct of the complaining 

witness under AS 11.15.120.

* Sec. 3- This Act takes effect immediately in accordance with AS 01.10.- 

0 7 0 ( c ) .
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