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IN T H E  S E N A T E  BY T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  CS P O R  C S  P O R  S P O N S O R  S U B S T I T U T E  P O R  S E N A T E  B I L L  NO. 5 a m  H 

IN T H E  L E G I S L A T U R E  OP T H E  S T A T E  OF A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

Po r  a n  Act e n t i t l e d :  "A n  Act p r o h i b i t i n g  m o n o p o l i e s  a n d  c o m b i n a t i o n s  in

r e s t r a i n t  o f  t r a d e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O P  T H E  S T A T E  O F  A L A SK A :

* S e c t i o n  1. A S  45 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  52. M O N O P O L I E S ;  R E S T R A I N T  O F  TRADE.

A R T I C L E  1. S U B S T A N T I V E  P R O V I S I O N S .

Sec. 4 5 . 5 2 . 0 1 0 .  C O M B I N A T I O N S  IN R E S T R A I N T  O P  T R A D E  U N L A W F U L .

E v e r y  c o n t r a c t  , c o m b i n a t i o n  in the f o r m  o f  t r u s t  o r  o t h e r w i s e ,  or

c o n s p i r a c y j  i n  r e s t r a i n t  of t r a d e  or c o m m e r c e  is u n l a w f u l .

Sec. 4 5 * 5 2 . 0 2 0 .  M O N O P O L I E S  A N D  A T T E M P T E D  M O N O P O L I E S  U N L A W F U L .  It 

is u n l a w f u l  f o r . a p e r s o n  to m o n o p o l i z e ,  or a t t e m p t  to m o n o p o l i z e ,  or

c o m b i n e  or c o n s p i r e  w i t h  a n o t h e r  p e r s o n  to m o n o p o l i z e  any p a r t  o f  t r a d e

or c o m m e r c e .

Sec. 4 5 .5 2 . O3O. T R A N S A C T I O N S  A N D  A G R E E M E N T S  N O T  TO U S E  OR D E A L  IN 

C O M M O D I T I E S  O R  S E R V I C E S  U N L A W F U L .  It is u n l a w f u l  f o r  a p e r s o n  to l ease 

or m a k e  a s a l e  o r  c o n t r a c t  for sale o f  goo d s ,  w a r e s ,  m e r c h a n d i s e ,  

m a c h i n e r y ,  s u p p l i e s ,  o r  o t h e r  c o m m o d i t i e s ,  or s e r v i c e s ,  w h e t h e r  p a t e n t e d  

or u n p a t e n t e d ,  f o r  use, c o n s u m p t i o n ,  e n j o y m e n t ,  or r e s a l e ,  or fix a 

p r i c e  charged, fo r  it, o r  d i s c o u n t  from, or r e b a t e  upon,, t hat pr i c e ,  on 

the c o n d i t i o n ,  a g r e e m e n t ,  or u n d e r s t a n d i n g  that t h e  l e s s e e  or p u r c h a s e r  

w i l l  n o t  u s e  o r  d e a l  in th e  g o o d s ,  w a r e s ,  m e r c h a n d i s e ,  m a c h i n e r y ,  

s u p p l i e s ,  or o t h e r  c o m m o d i t y  or s e r v i c e  o f  a c o m p e t i t o r  or c o m p e t i t o r s  

of the l e s s o r  o r  s e l l e r ,  if t h e  e f f e c t  o f  the l e a s e ,  sale  or c o n t r a c t  

for sale, or o f  t h e  c o n d i t i o n ,  a g r e e m e n t ,  or u n d e r s t a n d i n g  m a y  be sub-
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s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  or t e n d  to c r e a t e  a m o n o p o l y  In a n y  

line of co mmerce.

Sec. 45.5 2 . 0 4 0.  M E R G E R S , A C Q U I S I T I O N S ,  U N L A W F U L  W H E N  C O M P E T I T I O N  

L E S S E NE D ,  (a) It Is u n l a w f u l  for a p e r s o n  to a c q u i r e  a n d  hold, d i­

re c t l y  or i n d i r e c t l y ,  the w h o l e  or a par t  of the stock, o t h e r  s h a r e 

ca p i t a l ,  or a s s e t s  of a ny  c o r p o r a t i o n  a f t e r  the e f f e c t i v e  d ate of this 

Act if the e f f e c t  of the a c q u i s i t i o n  a n d  h o l d i n g  m a y  b e  s u b s t a n t i a l l y  to 

l e s s e n  c o m p e t i t i o n  or to t en d  to c r e a t e  a m o n o p o l y  in any line of c o m­

me r c e  in the s tate or in a s e c t i o n  of the state. Thi s  s u b s e c t i o n  d o e s
'

not a p p l y  to p e r s o n s  p u r c h a s i n g  s u c h  s t o c k  s o l e l y  for i n v e s t m e n t  if it 

is not u s e d  by v o t i n g  or o t h e r w i s e  to b r i n g  ab o ut ,  or in a t t e m p t i n g  to 

b r i n g  ab o u t ,  the s u b s t a n t i a l  l e s s e n i n g  o f  c o m p e t i t i o n .  N o t h i n g  in t h i s  

s u b s e c t i o n  p r e v e n t s  a c o r p o r a t i o n  f r o m  c a u s i n g  the f o r m a t i o n  of s u b­

si d i a r y  c o r p o r a t i o n s  for the a c t u a l  c a r r y i n g  on of t h e i r  i m m e d i a t e  

l a w f u l  b u s i n e s s ,  or th e  n a t u r a l  and l e g i t i m a t e  b r a n c h e s  or e x t e n s i o n s  of 

it, or f r o m  o w n i n g  an d  h o l d i n g  all or a par t  of the s t o c k  o f  t h e  s u b­

si d i a r y  c o r p o r a t i o n ,  w h e n  the ef f e c t  of the f o r m a t i o n  is not s u b s t a n­

ti a l l y  to l e s s e n  c o m p e t i t i o n ,

(b) W h e n  the c ourt f inds that the e f f e c t  of the h o l d i n g  of s u c h  

stock, s h a r e  c ap i t a l ,  or a s s e t s  is s u b s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  

or t e n d s  to c r e a t e  a m o n o p o l y  a n d  no o t h e r  r e m e d y  w i l l  e l i m i n a t e  the 

l e s s e n i n g  of c o m p e t i t i o n  or the t e n d e n c y  to c r ea t e  a m o n o p o l y t h e  court 

s h a l l  o r d e r  t h e  d i v e s t i t u r e  or o t h e r  d i s p o s i t i o n  of th e  stock, s h a r e  

ca p i t a l ,  or a s s e t s  a n d  s hall p r e s c r i b e  a r e a s o n a b l e  t ime, m a n n e r ,  a n d  

d e g r e e  o f  the d i v e s t i t u r e  or o t h e r  d i s p o s i t i o n  of i t .

(c) T h i s  s e c t i o n  doe s  not a p p l y  to m e r g e r s ,  a c q u i s i t i o n s  or 

h o l d i n g  c o m p a n i e s  p e r m i t t e d  by AS 0 6 . 0 5 = 2 3 5  or to a m e r g e r  c a r r i e d  out 

in a c c o r d a n c e  w i t h  AS 2 1 . 6 9 . 5 9 0  - 2 1 . 6 9 . 6 0 0 ,  or to m e r g e r s ,  a c q u i s i t i o n s  

or h o l d i n g  c o m p a n i e s  p e r m i t t e d  a n d  r e g u l a t e d  by  a r e g u l a t o r y  a g e n c y  of 
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the U n i t e d  S t a t e s  h a v i n g  j u r i s d i c t i o n  a n d  c o n t r o l  o ve r  t h o s e  m e r g e r s  and 

a c q u i s i t i o n s .

Sec. 4 5 . 5 2 . 0 5 0 .  I N T E R L O C K I N G  D I R E C T O R A T E S  A N D  R E L A T I O N S H I P S .  (a) 

It is u n l a w f u l  fo r a p e r s o n  to b e  at t h e  s a m e  t i m e  a d i r e c t o r ,  o f f i c e r ,  

p a r t n e r ,  or t r u s t e e  in a n y  t w o  or m o r e  fir m s , p a r t n e r s h i p s ,  trus ts ,  

a s s o c i a t i o n s ,  o r  c o r p o r a t i o n s  or a n y  c o m b i n a t i o n  o f  t h e m  e n g a g e d  in 

c o m m e r c e ,  if t h e s e  fi r ms ,  p a r t n e r s h i p s ,  t r u s t s ,  a s s o c i a t i o n s ,  or c o r p o­

r a t i o n s  o r  a c o m b i n a t i o n  o f  t hem, a r e  b y  v i r t u e  o f  t h e i r  b u s i n e s s  and 

l o c a t i o n  o r  o p e r a t i o n ,  c o m p e t i t o r s  a n d  if the e f f e c t  m a y  be s u b s t a n­

t i a l l y  to l e s s e n  c o m p e t i t i o n  or t e n d  to c r e a t e  a m o n o p o l y .

(b) No p e r s o n  m a y  b y  t h e  u s e  o f  a r e p r e s e n t a t i v e  a c c o m p l i s h  the 

r e s u l t  p r o h i b i t e d  i n  (a) of t h i s  s e ction.

(c) T h e  v a l i d i t y  or i n v a l i d i t y  o f  a n  act of a d i r e c t o r ,  o f f i c e r ,  

or t r u s t e e  d o n e  b y  h i m  w h i l e  o c c u p y i n g  s u c h  a p o s i t i o n  in v i o l a t i o n  of 

t h i s  s e c t i o n  s h a l l  b e  d e t e r m i n e d  b y  t h e  s t a t u t o r y  a n d  c o m m o n  la w  of the 

s t a t e  r e l a t i n g  to c o r p o r a t i o n s ,  t r u s t s ,  or a s s o c i a t i o n s .

(d) T h e  a t t o r n e y  g e n e r a l  m a y  b r i n g  a n  a c t i o n  at a n y  t i m e  to c ause 

a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e  w h o  m a y  b e  o c c u p y i n g  s u c h  a p o s i t i o n  in 

v i o l a t i o n  o f  t h i s  s e c t i o n ,  to v a c a t e  the o f f i c e  or o f f i c e s  to ef f e c t  the 

t e r m i n a t i o n  o f  th e  p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n s h i p .

(e) A p e r s o n  a f f e c t e d  b y  a n  act of a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e  

m a y  b r i n g  an a c t i o n  at a n y  t i m e  to c a u s e  t h e  d i r e c t o r ,  o f f i c e r ,  or 

t r u s t e e  w h o  m a y  be o c c u p y i n g  s u c h  a p o s i t i o n  in v i o l a t i o n  o f  t his 

s e c t i o n  to t e r m i n a t e  th e  p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n s h i p .

(f) T h e  c ou r t ,  u p o n  f i n d i n g  t h a t  a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e  

is h o l d i n g  o f f i c e  i n  v i o l a t i o n  o f  t h i s  s e c t i o n ,  s h a l l  o r d e r  the p e r s o n  

to t e r m i n a t e  t h e  i n t e r l o c k i n g  r e l a t i o n s h i p ,  and, in the c a s e  of a 

t r u s t e e ,  t h e  c o u r t  m ay ,  w h e n  it c o n s i d e r s  it a p p r o p r i a t e ,  o r d e r  the 

t r u s t e e  to v a c a t e  h i s  offi c e . A r e m e d y  p r o v i d e d  in thi s  s e c t i o n  does
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not l imit and is in a d d i t i o n  to any o t h e r  r e m e d y  a v a i l a b l e  u n d e r  a n o t h e r  

s e c t i o n  of t hi s  c h a p t e r  or a n o t h e r  law.

Sec. -45-5 2 ,0 6 0 , E X E M P T I O N S ,  (a) T h i s  c h a p t e r  d o e s  not f o r b i d  

the e x i s t e n c e  or o p e r a t i o n  of labor, a g r i c u l t u r a l  or h o r t i c u l t u r a l  

o r g a n i z a t i o n s  c r e a t e d  for the  p u r p o s e  of m u t u a l  help, a n d  not c o n d u c t e d  

for p r o f i t 5 or f o r b i d  or r e s t r a i n  m e m b e r s  of t h o s e  o r g a n i z a t i o n s  f r o m  

l a w f u l l y  c a r r y i n g  out the l e g i t i m a t e  o b j e c t i v e s  o f  them; n o r  a r e . t h e s e  

o r g a n i z a t i o n s  or m e m b e r s  i l l e g a l  c o m b i n a t i o n s  or c o n s p i r a c i e s  in 

r e s t r a i n t  of t r a d e  u n d e r  the p r o v i s i o n s  of t h i s  c h a p te r .

(b) T h i s  c h a p t e r  d o e s  not f o r b i d  a c t i o n s  or a r r a n g e m e n t s  a u t h o r­

iz e d  or r e g u l a t e d  u n d e r  the laws of the U n i t e d  S t a t e s  .which ex e m p t  

t h e s e  a c t i o n s  or a r r a n g e m e n t s  fr o m  a p p l i c a t i o n  of the a n t i t r u s t  laws 

of the U n i t e d  S t a t e s  or u n d e r  the f o l l o w i n g  s t a t u t e s  o f  th i s  state:

n<3 n£ nc; o q k .

(2) A S  10.15; an d

(3) AS 3i . O 5 . H O .

(c) T h i s  c h a p t e r  doe s  not f o r b i d  p e r s o n s  e n g a g e d  in the f i s h i n g  

i n d u s t r y  as f i s h e r m e n ,  c a t c h i n g  or c o l l e c t i n g  a q u a t i c  p r o d u c t s ,  f r o m  

a c t i n g  t o g e t h e r  in a s s o c i a t i o n s  for the p u r p o s e  of c a t c h i n g ,  c o l l e c t i n g ,  

or p r e p a r i n g  for m a r k e t  t h e i r  product.

(d) T h i s  c h a p t e r  does not a p p l y  to p u b l i c  u t i l i t i e s  w h i c h  h ave 

b e e n  I s s u e d  a c e r t i f i c a t e  of p u b l i c  c o n v e n i e n c e  a n d  n e c e s s i t y  u n d e r  AS 1 

42.05.

(e) Th i s  c h a p t e r  doe s  not a p p l y  to c a r r i e r s  r e g u l a t e d  u n d e r  AS

42,10, AS 42,15, a n d  AS 02,05, or to f e r r i e s  r e g u l a t e d  u n d e r  AS 42.25.

(f) T h i s  c h a p t e r  doe s  not a p p l y  to b a n k s  a n d  f i n a n c i a l  i n s t i t u t i o n s

r e g u l a t e d  u n d e r  AS 06.

(g) T h i s  c h a p t e r  doe s  not f o r b i d  a c t i v i t i e s  e x p r e s s l y  r e q u i r e d

by a r e g u l a t o r y  a g e n c y  of th e  state. A c t i v i t i e s  p e r m i t t e d  by a r e g u -  I 
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l a t o r y  a g e n c y  o f  t h e  s t a t e  a r e  no t  f o r b i d d e n  by thi s  c h a p t e r  if the 

r e g u l a t o r y  a g e n c y  has g i v e n  d u e  c o n s i d e r a t i o n  to the p o s s i b l e  a n t i­

c o m p e t i t i v e  e f f e c t s  b e f o r e  p e r m i t t i n g  th e  a c t i v i t i e s ,  a n d  e n f o r c e m e n t  

of th e  p r o v i s i o n s  of t h i s  c h a p t e r  w o u l d  be d i s r u p t i v e  o f  the r e g u l a t o r y  

scheme.

.(h) T h i s  c h a p t e r  d o e s  no t  f o r b i d  a c t i o n s  or a r r a n g e m e n t s  n e c e s s a r y  

to c a r r y  out t h e  p r o v i s i o n s  of th e A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act.

. A R T I C L E  2. E N F O R C E M E N T  P R O V I S I O N S .

See. 4 5 . 5 2 , 1 0 0 .  C O N T R A C T S  V O I D A B L E .  A c o n t r a c t  or a g r e e m e n t  in 

v i o l a t i o n  of a p r o v i s i o n  of t h i s  c h a p t e r  is v o i d a b l e  by e i t h e r  p a r t y  

as to f u t u r e  p e r f o r m a n c e  by e i t h e r  p a r t y ;  h o w e v e r ,  t h e  c o ur t  m a y ,  In 

its d i s c r e t i o n ,  o r d e r  p a y m e n t  f o r  g o o d s  or s e r v i c e s  a l r e a d y  r e c e i v e d  

to p r e v e n t .u n j u s t  e n r i c h m e n t .

Sec. 4 5 . 5 2 . 1 1 0 .  S U I T S  B Y  P E R S O N S  I N J U R E D .  (a) A p e r s o n  w h o  is 

i n j u r e d  In h i s  b u s i n e s s  or p r o p e r t y  by a v i o l a t i o n  of secs. 10, 20,

30, 40 o r  50 o f  t h i s  c h a p t e r ,  o r  a p e r s o n  so i n j u r e d  b e c a u s e  he r e f u s e s  

to a c c e d e  to a p r o p o s a l  f o r  a n  a r r a n g e m e n t  w h i c h ,  if c o n s u m m a t e d ,  

w o u l d  be a v i o l a t i o n  of secs. 10, 20, 30, 40 or 50 of t h i s  c h a p t e r ,  

m a y  b r i n g  a c i v i l  a c t i o n

(1) fo r  d a m a g e s  s u s t a i n e d  by him, an d  if the j u d g m e n t  is for 

the p l a i n t i f f  a n d  the t r i e r  o f  fac t  f i n d s  t hat the d e f e n d a n t ' s  c o n d u c t  

wa s  w i l f u l l ,  t h e  p l a i n t i f f  s h a l l  be a w a r d e d  t h r e e f o l d  the a m o u n t  of 

d a m a g e s  s u s t a i n e d  by him, p l u s  t h e  c o s t s  of the suit, i n c l u d i n g  r e a s o n­

ab l e  a t t o r n e y  fees; a n d

(2) to e n j o i n  th e  u n l a w f u l  p r a c t i c e ,  an d  if j u d g m e n t  is for 

th e  p l a i n t i f f ,  he m a y  be a w a r d e d  t h e  c o s t s  of the suit, i n c l u d i n g  

r e a s o n a b l e  a t t o r n e y  fees.

(b) W h e n  th e  state, a h o m e  r u l e  or g e n e r a l  law  c i t y  or b o r o u g h  

or o t h e r  g o v e r n m e n t  e n t i t y  is i n j u r e d  by r e a s o n  of a v i o l a t i o n  of
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secs. 10, 20, 30, 40 or 50 of thi s  c h a p t e r ,  it m a y  m a i n t a i n  a n  a c t i o n  

in the s ame m a n n e r  as p r e s c r i b e d  in (a) o f  thi s  s e c t i o n  for an i n j u r e d  

pers o n ;  a n d  th e  state, city, b o r o u g h ,  or o t h e r  g o v e r n m e n t a l  e n t i t y  is 

e n t i t l e d  to t h e  same r e l i e f  as p r o v i d e d  in (a) of thi s  section.

Sec. 4 5 .5 2 . 1 2 0 .  C E R T A I N  V I O L A T I O N S  C O N S T I T U T E  M I S D E M E A N O R .  A

p e r s o n  w h o  v i o l a t e s  secs. 10 or 20 o f  thi s  c h a p t e r  is g u i l t y  o f  a 

m i s d e m e a n o r  and, u p o n  c o n v i c t i o n  is p u n i s h a b l e ,  if a n a t u r a l  p e r s o n ,  

by a fine of not m o r e  t h a n  $ 2 0 , 0 0 0  or by i m p r i s o n m e n t  for not m o r e  

t h a n  one y ear, or by both; an d  if not a n a t u r a l  p e r s o n ,  b y  a f i n e  of 

not m o r e  t h a n  $50,000.

Sec. 4 5 . 5 2 . 1 3 0 .  I N J U N C T I O N  BY A T T O R N E Y  GE N E R A L .  (a) In a d d i t i o n

to any  o t h e r  r e l i e f  p r o v i d e d  by thi s  c h a p t e r ,  the a t t o r n e y  g e n e r a l  m a y  

b r i n g  an a c t i o n  to e n j o i n  a v i o l a t i o n  of t h i s  c ha p t e r .  T h i s  a c t i o n  

m a y  be b r o u g h t  as a sole a c t i o n  or in c o n j u n c t i o n  w i t h  a n o t h e r  a c t i o n  j

w h i c h  the a t t o r n e y  g e n e r a l  is a u t h o r i z e d  to bring. I

(b) The c ourt m a y  m a k e  a d d i t i o n a l  o r d e r s  or j u d g m e n t s  as m a y  be 

n e c e s s a r y  to r e s t o r e  to a p e r s o n  in i n t e r e s t  an y  m o n e y  or p r o p e r t y ,  

re a l  or p e r s o n a l ,  w h i c h  m a y  h a v e  b e e n  a c q u i r e d  by an act p r o h i b i t e d  b y  

t h i s  c ha p t e r ,  a n d  as m a y  be n e c e s s a r y  to p r e v e n t  c o n t i n u i n g  or f u t u r e  

v i o l a t i o n s  of thi s chapter.

Sec. 4 5 . 52 . 1 4 0 .  J U R I S D I C T I O N  OF COURT. A n  a c t i o n  a r i s i n g  u n d e r

t his c h a p t e r  s h a l l  be b r o u g h t  in the s u p e r i o r  court.

Sec. 4 5 . 5 2 . 1 5 0 .  C O N S E N T  J U D G M E N T .  (a) In an a c t i o n  m a i n t a i n e d

u n d e r  t hi s  c h a p t e r ,  th e  p a r t i e s  to it m a y  f ile w i t h  the c ourt a c o n s e n t  

j u d g m e n t  or decr e e .  The c o n s e n t  j u d g m e n t  or d e c r e e  s h a l l  set out the

!
a l l e g e d  v i o l a t i o n s ,  f u t u r e  o b l i g a t i o n s  of th e  p a r t i e s ,  if any, d a m a g e s ,  1

or o t h e r  r e l i e f ,  the d e f e n d a n t  a g r e e s  to m a k e ,  if any, a n d  the r e a s o n s  J

for e n t e r i n g  I nt o  the c o n s e n t  j u d g m e n t  or decree. j

(b) No c o n s e n t  j u d g m e n t  or d e c r e e  b e c o m e s  f i n a l  u n t i l  60 day s
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f r o m  its f i l i n g .  D u r i n g  t h e  6 0 - d a y  p e r i o d  an i n t e r e s t e d  p a r t y  m a y  

file v e r i f i e d  e x c e p t i o n s  to the  f o r m  or s u b s t a n c e  of the c o n s e n t  

j u d g m e n t  or d e c r e e ,  a n d  the court, u p o n  a f ull h e a r i n g  on t h o s e  e x c e p­

tions, m a y  a p p r o v e  or r e f u s e  to e n t e r  th e  c o n s e n t  j u d g m e n t  or decree.

Sec. 4 5 . 5 2 . 1 6 0 .  J U D G M E N T  IN F A V O R  O F  T H E  S T A T E  AS E V I D E N C E  IN 

A C T I O N.  A f i n a l  j u d g m e n t  r e n d e r e d  in a c i v i l  or c r i m i n a l  a c t i o n  

b r o u g h t  b y  th e  s t a t e  u n d e r  t h i s  c h a p t e r  is p r i m a  f a c i e  e v i d e n c e  a g a i n s t  

the d e f e n d a n t  in a n y  o t h e r  a c t i o n  u n d e r  t h i s  c h a p t e r  b r o u g h t  by a n o t h e r  

pa r ty ,  or b y  t h e  state, a city, a b o r o u g h ,  or o t h e r  g o v e r n m e n t a l  

enti t y ;  h o w e v e r ,  t h i s  s e c t i o n  d o e s  not a p p l y  to c o n s e n t  j u d g m e n t s  or 

d e c r e e s  e n t e r e d  u n d e r  sec. 150 of t h i s  chapter.

Sec. 4 5 . 5 2 . 1 7 0 .  L I M I T A T I O N  O F  A C T I O N S .  A n  a c t i o n  to e n f o r c e  a 

c l a i m  a r i s i n g  u n d e r  t h i s  c h a p t e r  is b a r r e d  u n l e s s  c o m m e n c e d  w i t h i n  

fou r  y e a r s  a f t e r  th e  c l a i m  a c c r u e s ,  e x c e p t  that w h e n  an a c t i o n  is 

b r o u g h t  b y  t h e  a t t o r n e y  g e n e r a l  u n d e r  t h i s  c h a p t e r ,  the r u n n i n g  of 

thi s p e r i o d  o f  l i m i t a t i o n ,  w i t h  r e s p e c t  to e v e r y  p r i v a t e  r i g h t  of 

a c t i o n  fo r  d a m a g e s  w h i c h  is b a s e d  in w h o l e  or in p a r t  on a m a t t e r  

c o m p l a i n e d  of i n  the  a c t i o n  b y  the a t t o r n e y  g e n e r a l ,  s h a l l  be s u s p e n d e d  

d u r i n g  t h e  p e n d e n c y  of the a c t i o n  b r o u g h t  by the a t t o r n e y  g e n eral.

F o r  t h e p u r p o s e  o f  t h i s  s e c t i o n ,  a c l a i m  f o r  a c o n t i n u i n g  v i o l a t i o n  is 

c o n s i d e r e d  to a c c r u e  at any  t i m e  d u r i n g  th e  p e r i o d  o f  the v i o l a t i o n .

A R T I C L E  3. I N V E S T I G A T O R Y  POWERS.

Sec. 4 5 . 5 2 . 2 0 0 .  P O W E R S  O F  T H E  A T T O R N E Y  G E N E R A L .  If the a t t o r n e y  

g e n e r a l  d e t e r m i n e s ,  u p o n  c o m p l a i n t  or o t h e r w i s e ,  t hat a p e r s o n  has 

e n g a g e d  In, or e n g a g e s  in, or is a b o u t  to e n g a g e  in an act or p r a c t i c e  

p r o h i b i t e d  or d e c l a r e d  u n l a w f u l  by t hi s  c h a p t e r ,  or that a p e r s o n  has 

a s s i s t e d  or p a r t i c i p a t e d  in a p l a n ,  s c he m e ,  a g r e e m e n t  or c o m b i n a t i o n  of 

the n a t u r e  d e s c r i b e d  in t h i s  c h a p t e r ,  or w h e n  he b e l i e v e s  it to be in 

th e  p u b l i c  i n t e r e s t ,  t h e a t t o r n e y  g e n e r a l  m a y  c o m m e n c e  an i n v e s t i g a t i o n .
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The a t t o r n e y  g e n e r a l  m a y  c o m p e l  p r o d u c t i o n  o f  d o c u m e n t a r y  m a t e r i a l  an d  

ta k e  t e s t i m o n y ,  u n d e r  oath, b e f o r e  th e  i n s t i t u t i o n  o f  a n  a c t i o n  u n d e r  

t h i s  chapter.

Sec. 4 5 . 52 . 2 1 0 .  D O C U M E N T A R Y  E V I D E N C E .  (a) If the a t t o r n e y  

g e n e r a l  d e t e r m i n e s  that a p e r s o n  is in p o s s e s s i o n ,  c u s t o d y ,  or c o n t r o l  

of a d o c u m e n t a r y  e v i d e n c e ,  w h e r e v e r  s i t u a t e d ,  w h i c h  he b e l i e v e s  to be 

r e l e v a n t  to a n  i n v e s t i g a t i o n  a u t h o r i z e d  in sec. 200 of thi s  c h a p t e r ,  he 

ma y  e x e c u t e  in w r i t i n g  a n d  c a u se  to be s e r v e d  u p o n  t hat p e r s o n  a n  i n v e s­

ti g a t i v e  d e m a n d . r e q u i r i n g  h i m  to p r o d u c e  th e  d o c u m e n t a r y  m a t e r i a l  a n d  

p e r m i t  i n s p e c t i o n  an d  copying.

(b) E a c h  d e m a n d  shall

(1) s ta t e  th e  s p e c i f i c  s t a t u t e  t h e  a l l e g e d  v i o l a t i o n  of

w h i c h  is u n d e r  i n v e s t i g a t i o n ,  a n d  the g e n e r a l  s u b j e c t  m a t t e r  of the

i n v e s t i g a t i o n ;

(2) d e s c r i b e ,  w i t h  r e a s o n a b l e  s p e c i f i c i t y  so as f a i r l y  to 

i n d i c a t e  th e  m a t e r i a l  d e m a n d e d ,  t h e  d o c u m e n t a r y  m a t e r i a l  to be p r o d u c e d ;

(3) p r e s c r i b e  a r e t u r n  d a t e  w i t h i n  w h i c h  the d o c u m e n t a r y

m a t e r i a l  is to be p r o d u c e d ;  an d

(4) i d e n t i f y  the s tate e m p l o y e e s  or r e p r e s e n t a t i v e s  t o  w h o m

the d o c u m e n t a r y  m a t e r i a l  is to be m a d e  a v a i l a b l e  for i n s p e c t i o n  an d  

copying.

(c) N o  d e m a n d  m a y

(1) r e q u i r e  th e  p r o d u c t i o n  o f  documentary, m a t e r i a l  w h i c h  

w o u l d  be p r i v i l e g e d  f r o m  d i s c l o s u r e  if d e m a n d e d  b y  a s u b p o e n a  d u c e s  

t e c u m  i s s u e d  b y  a c ourt o f  the state; or

(2) c o n t a i n  a r e q u i r e m e n t  w h i c h  w o u l d  be u n r e a s o n a b l e  or 

i m p r o p e r  i f  c o n t a i n e d  in a s u b p o e n a  d u c e s  t e c u m  i s s u e d  by a c o u r t  of 

the state; h o w e v e r ,  t h i s  s hall not l i m i t  th e  p o w e r  of th e  a t t o r n e y  

g e n e r a l  to r e q u i r e  p r o d u c t i o n  of d o c u m e n t s  l o c a t e d  o u t s i d e  the s tate 
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w h i c h  p e r t a i n  to m a t t e r s  a f f e c t i n g  th e  state.

(d) T h e . d e m a n d  m a y  be s e r v e d  b y  the a t t o r n e y  g e n e r a l  o r  his

d e s i g n e e  by

(1) d e l i v e r i n g  a c o p y  of it to th e  p e r s o n  to be serv e d ,  or, 

if  t h e  p e r s o n  is not a n a t u r a l  p e r s o n ,  to a n  o f f i c e r  o f  t h e  p e r s o n  to 

be serv e d ;

(2) d e l i v e r i n g  a c o p y  o f  it to a p l a c e  of b u s i n e s s  in the

s t a t e  o f  the p e r s o n  to be s e r v e d ;  or

(3) m a i l i n g  b y  r e g i s t e r e d  or c e r t i f i e d  m a i l  a c o p y  of it

a d d r e s s e d  to t h e  p e r s o n  to be s e r v e d  at a p l a c e  of b u s i n e s s  in the 

state* or, if t h e  p e r s o n  h a s  no p l a c e  of b u s i n e s s  in th e  state, to his 

p r i n c i p a l  o f f i c e  or p l a c e  o f  b u s i n e s s .

(e) N o  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  p u r s u a n t  to a d e m a n d,  or 

c o p i e s  o f  it, u n l e s s  o t h e r w i s e  o r d e r e d  by a s u p e r i o r  c o u r t  for g o o d  

c a u s e  shown, m a y  be p r o d u c e d  f o r  i n s p e c t i o n  or c o p y i n g  by, n o r  m a y  its 

c o n t e n t s  be d i s c l o s e d ,  to a n y o n e  o t h e r  t h a n  a n  - a u t h o r i z e d  e m p l o y e e  of 

th e  s t a t e  w i t h o u t  the c o n s e n t  o f  th e  p e r s o n  w h o  p r o d u c e d  the m a t e r i a l .  

H o w e v e r ,  u n d e r  t h o s e  r e a s o n a b l e  t e r m s  an d  c o n d i t i o n s  t h e  a t t o r n e y  g e n­

er a l  p r e s c r i b e s ,  c o p i e s  of t h e  d o c u m e n t a r y  m a t e r i a l  s h al l  be a v a i l a b l e  

for i n s p e c t i o n  a n d  c o p y i n g  b y  t h e  p e r s o n  w h o  p r o d u c e d  the m a t e r i a l  or 

a n  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  him. Th e  a t t o r n e y  g e n e r a l ,  or his 

d e s i g n e e ,  m a y  u s e  c o p i e s  o f  t h e  d o c u m e n t a r y  m a t e r i a l  as he c o n s i d e r s  

n e c e s s a r y  in t h e  e n f o r c e m e n t  o f  t h i s  c h a p t e r ,  i n c l u d i n g  p r e s e n t a t i o n  

b e f o r e  a co u r t ;  h o w e v e r ,  m a t e r i a l  w h i c h  c o n t a i n s  t r a d e  s e c r e t s  m a y  not 

be p r e s e n t e d  e x c e p t  w i t h  th e  a p p r o v a l  of the  c ourt in w h i c h  the a c t i o n  

is p e n d i n g  a f t e r  a d e q u a t e  n o t i c e  to the p e r s o n  f u r n i s h i n g  the m a t e r ia l .

(f) At a n y  t im e  b e f o r e  th e  r e t u r n  d a t e  s p e c i f i e d  in th e d e m a n d , 

or w i t h i n  20 d a y s  a f t e r  the d e m a n d  ha s  b e e n  serv e d,  w h i c h e v e r  p e r i o d  

is shorter,, a p e t i t i o n  to e x t e n d  t h e  r e t u r n  d a t e  for, or to m o d i f y  or

- 9 -  H C S  C S S S S B  5 &m  H



I

2

3

4

5

6

7

8

9

iO

I I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

set a s i d e  a d e m a n d  i s s u e d  u n d e r  (a) of t his s ec t i o n ,  s t a t i n g  go o d  

cause, m a y  be f i l e d  in the s u p e r i o r  c ourt for the j u d i c i a l  d i s t r i c t  

w h e r e  the p a r t x e s  r e s i d e . A p e t x t x o n  b y  a p e r s o n  on w h o m  a d e m a n d  is 

served, s t a t i n g  goo d  cause, to r e q u i r e  the a t t o r n e y  g e n e r a l  or a n o t h e r  

p e r s o n  to act in a c c o r d a n c e  w i t h  th e  r e q u i r e m e n t s  of (e) of th i s  

se c tion, a n d  all o t h e r  p e t i t i o n s  in c o n n e c t i o n  w i t h  a d e m a n d ,  m a y  be 

f i l e d  in the s u p e r i o r  c ourt for the j u d i c i a l  d i s t r i c t  in w h i c h  the 

p e r s o n  on w h o m  the d e m a n d  is s e r v e d  r e s i d e s .

(g) A p e r s o n  u p o n  w h o m  a d e m a n d  is s e r v e d  u n d e r  t h i s  s e c t i o n  

shall c o m p l y  w i t h  the t e r m s  of the d e m a n d  u n l e s s  o t h e r w i s e  p r o v i d e d  by 

an o r d e r  o f  c ourt i s s u e d  in r e s p o n s e  to a p e t i t i o n  f i l e d  u n d e r  (f) of 

thi s section. A p e r s o n  who, w i t h  i n t e n t  to avo i d ,  p r e v e n t ,  or o b s t r u c t  

c o m p l i a n c e ,  in w h o l e  or in part, w i t h  a n  i n v e s t i g a t i v e  d e m a n d  u n d e r  

t h i s  s e c t i o n  r e m o v e s  f r o m  a n y  pl a c e,  c o n c e a l s ,  w i t h h o l d s ,  or d e s t r o y s ,  

m u t i l a t e s ,  a l t e r s,  or by any  o t h e r  m e a n s  f a l s i f i e s ,  a d o c u m e n t a r y  

m a t e r i a l  in the p o s s e s s i o n ,  c u s t o d y ,  or c o n t r o l  of a p e r s o n  w h i c h  is 

the s u b j e c t  of a . d e m a n d  d u l y  s e r v e d  u p o n  an y p e r s o n ,  or w h o  o t h e r w i s e  

w i l f u l l y  d i s o b e y s  a n y  su c h  d e m a n d ,  is g u i l t y  of a m i s d e m e a n o r ,  an d  is 

p u n i s h a b l e  u p o n  c o n v i c t i o n  by a fine  o f  not m o r e  t h a n  $5,000, or by 

i m p r i s o n m e n t  for a t e r m  of not m o r e  t h a n  one year, or b y  both. F a i l u r e  

of th e  state to s er v e  the d e m a n d  p r o p e r l y  u n d e r  (d) of t h i s  s e c t i o n  is 

a d e f e n s e  to p r o s e c u t i o n  u n d e r  t h i s  s u b s e c t i o n ,  but i n v a l i d i t y  of the 

d e m a n d  u n d e r  (b) or (c) of t h i s  s e c t i o n  is no t  a d e f e n s e ,  a n d  that 

i n v a l i d i t y  m a y  be t e s t e d  o n l y  in a n  a c t i o n  u n d e r  (f) of thi s  s e c t i o n

to m o d i f y  or set a s i d e  th e demand.

(h) N o t h i n g  in t his s e c t i o n  i m p a i r s  the a u t h o r i t y  of th e  a t t o r n e y  

g e n e r a l  or h i s  d e s i g n e e  to lay b e f o r e  a g r a n d  j u r y  of t h i s  s t a t e  

e v i d e n c e  c o n c e r n i n g  a v i o l a t i o n  of t h i s  c h a p t e r ,  to i n v o k e  the p o w e r  1 

of a c o u r t  to c o m p e l  the p r o d u c t i o n  of e v i d e n c e  b e f o r e  a g r a n d  jury,

H C S  C S S S S B  5 a m  H -10-
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o r  to f i l e  a c i v i l  c o m p l a i n t  or c r i m i n a l  i n f o r m a t i o n  a l l e g i n g  a v i o l a­

ti o n  o f  t h i s  c h a p te r .

Sec. 4 5 - 5 2 . 2 2 0 .  T E S T I M O N Y  O F  W I T N E S S E S . (a) In c o n n e c t i o n  w i t h

a n  i n v e s t i g a t i o n  a u t h o r i z e d  by sec. 200 of t his c h a p t e r ,  the a t t o r n e y  

g e n e r a l  m a y  i s s u e  a n  i n v e s t i g a t i v e  d e m a n d  c o m p e l l i n g  t h e  a t t e n d a n c e  of 

a p e r s o n  fo r  e x a m i n a t i o n  u n d e r  o a t h  b e f o r e  h i m s e l f  or b e f o r e  a c o u r t  of 

r e c o r d.

(b) E a c h  d e m a n d  s h a l l

(1) s t a t e  th e  s p e c i f i c  s t a t u t e  the a l l e g e d  v i o l a t i o n  of w h i c h  

is u n d e r  i n v e s t i g a t i o n ,  a n d  the g e n e r a l  s u b j e c t  m a t t e r  of the i n v e s t i­

gation;

(2) s t a t e  th e  d ate, t i m e  a n d  p l a c e  at w h i c h  t h e  e x a m i n a t i o n  

is to t ak e  pla c e ,

(c) A d e m a n d  m a y  be s e r v e d  b y  the a t t o r n e y  g e n e r a l ,  or hi s  d e s­

ignee, in a c c o r d a n c e  w i t h  th e  p r o c e d u r e s  p r e s c r i b e d  in sec. 210(d) of 

t h i s  chapter.

(d) If a p e r s o n  o r d e r e d  to a t t e n d  t h e  i n q u i r y  f a il s  to a t t e n d  

w i t h o u t  g o o d  ca u s e ,  he is g u i l t y  o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  is 

p u n i s h a b l e  by  a f i n e  of  not m o r e  t h a n  $ 5 , 0 0 0 ,  or by i m p r i s o n m e n t  for not 

m o r e  t h a n  one year, o r  by both. If a p e r s o n  in a t t e n d a n c e  at t h e  i n q u i r y  

r e f u s e s  to a n s w e r  a q u e s t i o n  o n  t h e  g r o u n d  t hat he m a y  be i n c r i m i n a t e d

b y  h i s  a n s w e r ,  a n d  if the a t t o r n e y  g e n e r a l ,  or h is  d e s i g n e e ,  in a w r i t i n g  

d i r e c t e d  to t h e  p e r s o n  b e i n g  q u e s t i o n e d  o r d e r s  t he  p e r s o n  to a n s w e r  the 

q u e s t i o n ,  the  p e r s o n  s h a l l  c o m p l y  w i t h  th e  order. A f t e r  c o m p l y i n g ,  and 

if b u t  fo r  t h i s  s e c t i o n  he w o u l d  h a v e  b e e n  p r i v i l e g e d  to w i t h h o l d  the 

a n s w e r  given, he m a y  no t  be p r o s e c u t e d  f o r  a n  o f f e n s e  or s u b j e c t e d  to a 

p e n a l t y  or f o r f e i t u r e  for  or on a c c o u n t  o f  a t r a n s a c t i o n ,  m a t t e r  or 

t h i n g  c o n c e r n i n g  w h i c h  he g a v e  e v i d e n c e .  H o w e v e r ,  he m a y  n e v e r t h e l e s s  

be p r o s e c u t e d  or s u b j e c t e d  to p e n a l t y  or f o r f e i t u r e  for a p e r j u r y ,  false
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s w e a r i n g  or c o n t e m p t  c o m m i t t e d  in a n s w e r i n g  or f a i l i n g  to answ e r . If a 

p e r s o n  r e f u s e s  to t e s t i f y  a f t e r  b e i n g  g r a n t e d  i m m u n i t y  f r o m  p r o s e c u t i o n  

an d  a f t e r  b e i n g  o r d e r e d  to t e s t i f y ,  he m a y  be a d j u d g e d  in c o n t e m p t  and 

c o m m i t t e d  to j a i l  u n t i l  the t i m e  he p u r g e s  h i m s e l f  of c o n t e m p t  by 

t e s t i f y i n g .  A g r a n t  of i m m u n i t y  d o e s  not p r e v e n t  the a t t o r n e y  g e n e r a l  

f r o m  i n s t i t u t i n g  c i v i l  c o n t e m p t  p r o c e e d i n g s  a g a i n s t  a p e r s o n  w h o  v i o l a t e s  

any of the a b o v e  p r o v i s i o n s .

A R T I C L E  4. G E N E R A L  P R O V I S I O N S .

Sec. 45.5 2 .3 0 0 .  D E F I N I T I O N S .  In t h i s  c h a p t e r

(1) " a s s e t "  i n c l u d e s  an y  p r o p e r t y ,  t a n g i b l e  or i n t a n g i b l e ,  

real, p e r s o n a l ,  o.r m i x e d  a n d  w h e r e v e r  l o c a t e d ,  a n d  any o t h e r  t h i n g  of 

value;

(2) " d o c u m e n t a r y  e v i d e n c e "  i n c l u d e s  an o r i g i n a l  or c o p y  of a 

b ook, reco rd ,  r e p o r t ,  m e m o r a n d u m ,  pa p e r,  c o m m u n i c a t i o n ,  t a b u l a t i o n ,  map, 

chart, p h o t o g r a p h ,  m e c h a n i c a l  t a b u l a t i o n ,  m a g n e t i c  tape, or o t h e r  

c o m p u t e r  d a t a  s t o r a g e  system, or o t h e r  t a n g i b l e  d o c u m e n t  or r e c o r d i n g ;

(3) " t r a d e "  an d  " c o m m e r c e "  i n c l u d e  but are not l i m i t e d  to, 

t r a d e  in goods, m e r c h a n d i s e ,  n a t u r a l  r e s o u r c e s ,  w h e t h e r  or not se v e r e d ,  

e x t r a c t e d ,  h a r v e s t e d  or p r o d u c e d ,  a g r i c u l t u r a l  p r o d u c t s ,  p r o d u c e ,  

c h o s e s  In a ct i o n ,  c o m m o d i t i e s ,  a n d  any o t h e r  a r t i c l e  o f  c o m m e r c e ;  t h e y  

i n c l u d e  m a d e  on d u a i n e s a  in s e n d e e  m a d e a ,  m a n a p o n d a d i o n ,  d a n k i n 6 , 

l e n ding, a d v e r t i s i n g ,  b o n d i n g  an d  any o t h e r  b u s i n e s s  w h e t h e r  or not 

t hat b u s i n e s s  f u r n i s h e s  a p e r s o n a l  service.
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