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O r i g i n a l  sponso r :  K e r t t u l a Of f e r e d :  3 / 1 ^/7 5
R e f e r r e d :  J u d i c i a r y

IN T H E  S E N A T E  BY T H E  C O M M E R C E  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  S E N A T E  B I L L  NO. 5 a m  

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  a n  Ac t  e n t i t l e d :  " A n  Ac t  p r o h i b i t i n g  m o n o p o l i e s  a n d  c o m b i n a t i o n s  in

r e s t r a i n t  of t r a d e . "

E IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  ALAS K A :

* S e c t i o n  1. AS 45 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  52. M O N O P O L I E S ;  R E S T R A I N T  O F  TRADE.

A R T I C L E  1. S U B S T A N T I V E  P R O V I S I O N S .

Sec. 4 5 . 5 2 , 0 1 0 .  C O M B I N A T I O N S  IN R E S T R A I N T  OF  T R A D E  U N L A W F U L .

E v e r y  c o n t r a c t ,  c o m b i n a t i o n  in the f o r m  o f  t r u s t  o r  o t h e r w i s e ,  or

c o n s p i r a c y ,  in r e s t r a i n t  of t r a d e  or c o m m e r c e  is u n l a w f u l .

Sec. 4 5 . 5 2 . 0 2 0 .  M O N O P O L I E S  A N D  A T T E M P T E D  M O N O P O L I E S  U N L A W F U L .  It

is u n l a w f u l  f o r  a p e r s o n  to m o n o p o l i z e ,  o r  a t t e m p t  to m o n o p o l i z e ,  or

c o m b i n e  or c o n s p i r e  w i t h  a n o t h e r  p e r s o n  to m o n o p o l i z e  a n y  p a r t  o f  t r a d e

or c o m m e r c e .

Sec. 4 5 . 5 2 . 0 3 0 .  T R A N S A C T I O N S  A N D  A G R E E M E N T S  N O T  T O  U S E  O R  D E A L  IN 

C O M M O D I T I E S  O R  S E R V I C E S  U N L A W F U L ,  It is u n l a w f u l  f o r  a p e r s o n  to l ease 

or m a k e  a s a l e  or c o n t r a c t  f o r  s a l e  of g oo d s ,  w a r e s ,  m e r c h a n d i s e ,  

m a c h i n e r y ,  s u p p l i e s ,  o r  o t h e r  c o m m o d i t i e s ,  or s e r v i c e s ,  w h e t h e r  p a t e n t e d

or u n p a t e n t e d ,  f o r  use, c o n s u m p t i o n ,  e n j o y m e n t ,  or r e s a l e ,  o r  fix a 

p r i c e  c h a r g e d  f o r  it, o r  d i s c o u n t  from, o r  r e b a t e  upon, t hat pr i c e ,  on

t h e  c o n d i t i o n ,  a g r e e m e n t ,  o r  u n d e r s t a n d i n g  t h a t  t h e  l e s s e e  or p u r c h a s e r  

w i l l  n o t  us e  o r  d e a l  i n  the g o o d s ,  w a r e s ,  m e r c h a n d i s e ,  m a c h i n e r y ,  

s u p p l i e s ,  or o t h e r  c o m m o d i t y  or s e r v i c e  o f  a c o m p e t i t o r  or c o m p e t i t o r s  

o f  th e  l e s s o r  or s e l l e r ,  if the e f f e c t  o f  t h e  lease, s ale or c o n t r a c t  

f o r  sale, or o f  t h e  c o n d i t i o n ,  a g r e e m e n t ,  or u n d e r s t a n d i n g  m a y  be sub-
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s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  or t e n d  to c r e a t e  a m o n o p o l y  I n  any  

l ine of c o m merce.

See. 4 5 . 5 2 . 0 4 0.  M E R G E R S ,  A C Q U I S I T I O N S ,  U N L A W F U L  W H E N  C O M P E T I T I O N
\

L E S S E N E D .  (a) It Is u n l a w f u l  for a p e r s o n  to a c q u i r e  a n d  h old, d i­

re c t l y  or i n d i r e c t l y ,  the w h o l e  or a p art o f  th e stock, o t h e r  sh a r e  

ca p i t a l ,  or a s s e t s  o f  an y  c o r p o r a t i o n  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  if the e f f e c t  o f  the  a c q u i s i t i o n  an d h o l d i n g  m a y  b e  s u b s t a n t i a l l y  to 

l e s s e n  c o m p e t i t i o n  or to t e n d  to c r e a t e  a m o n o p o l y  in a n y  l ine o f  c o m­

me r c e  In t h e  s tate or in a s e c t i o n  of the state. Thi s  s u b s e c t i o n  d o e s  

no t  a p p l y  to p e r s o n s  p u r c h a s i n g  s u c h  s t o c k  s o l e l y  for i n v e s t m e n t  if it 

is n o t  u s e d  b y  v o t i n g  or o t h e r w i s e  to  b r i n g  a b o u t ,  or in a t t e m p t i n g  to 

b r i n g  abo u t ,  t h e  s u b s t a n t i a l  l e s s e n i n g  o f  c o m p e t i t i o n .  N o t h i n g  in thi s  

s u b s e c t i o n  p r e v e n t s  a c o r p o r a t i o n  f r o m  c a u s i n g  the f o r m a t i o n  o f  s u b­

si d i a r y  c o r p o r a t i o n s  for the a c t u a l  c a r r y i n g  o n  o f  t h e i r  i m m e d i a t e  

l a w f u l  b u s i n e s s ,  or the n a t u r a l  a n d  l e g i t i m a t e  b r a n c h e s  or e x t e n s i o n s  of 

it, or f r o m  o w n i n g  a n d  h o l d i n g  all or a p a r t  o f  th e  s t o c k  of the s u b­

si d i a r y  c o r p o r a t i o n ,  w h e n  the e f f e c t  of t h e  f o r m a t i o n  is not s u b s t a n­

t i a l l y  to l e s s e n  c o m p e t i t i o n .

(b) W h e n  the c ourt f i n d s  t hat the e f f e c t  o f  the h o l d i n g  of s u c h  

stock, s h a r e  c a p i t a l ,  or a s s e t s  is s u b s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  

or t e n d s  to c r e a t e  a m o n o p o l y  a n d  no o t h e r  r e m e d y  w i l l  e l i m i n a t e  the 

l e s s e n i n g  o f  c o m p e t i t i o n  or t h e  t e n d e n c y  to c r e a t e  a m o n o p o l y ,  the c ourt 

s h a l l  o r d e r  th e d i v e s t i t u r e  o r  o t h e r  d i s p o s i t i o n  of the stock, s ha r e  

c a p i t a l ,  or a s s e t s  a n d  s h a ll  p r e s c r i b e  a r e a s o n a b l e  time, m a n n e r ,  a n d  

d e g r e e  of t h e  d i v e s t i t u r e  or o t h e r  d i s p o s i t i o n  o f  it.

(c) Th i s  s e c t i o n  d o e s  no t  a p p l y  to m e r g e r s ,  a c q u i s i t i o n s  or 

h o l d i n g  c o m p a n i e s  p e r m i t t e d  b y  AS 0 6 . 0 5 . 2 3 5  or to a m e r g e r  c a r r i e d  out 

in a c c o r d a n c e  w i t h  AS  2 1 . 6 9 . 5 9 0  - 2 1 . 6 9 . 6 0 0 ,  or to m e r g e r s ,  a c q u i s i t i o n s  

or h o l d i n g  c o m p a n i e s  p e r m i t t e d  a n d  r e g u l a t e d  by  a r e g u l a t o r y  a g e n c y  of 
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t h e  U n i t e d  S t a t e s  h a v i n g  j u r i s d i c t i o n  a n d  c o n t r o l  o v e r  t h o s e  m e r g e r s  and 

a c q u i s i t i o n s .

Sec. 4 5 .5 2 .O5 O. I N T E R L O C K I N G  D I R E C T O R A T E S  A N D  R E L A T I O N S H I P S .  (a) 

It is u n l a w f u l  f o r  a p e r s o n  to be at th e  s ame t i m e  a d i r e c t o r ,  o f f i c e r ,  

p a r t n e r ,  or t r u s t e e  i n  a n y  two o r  m o r e  firms, p a r t n e r s h i p s ,  trust s ,  

a s s o c i a t i o n s ,  o r  c o r p o r a t i o n s  o r  a n y  c o m b i n a t i o n  of t h e m  e n g a g e d  in 

c o m m e r c e ,  if t h e s e  fi r m s ,  p a r t n e r s h i p s ,  t r u s ts ,  a s s o c i a t i o n s ,  or c o r p o­

r a t i o n s  or a c o m b i n a t i o n  o f  t h e m ,  are  b y  v i r t u e  o f  t h e i r  b u s i n e s s  and 

l o c a t i o n  or o p e r a t i o n ,  c o m p e t i t o r s  a n d  if the e f f e c t  m a y  be s u b s t a n­

ti a l l y  to l e s s e n  c o m p e t i t i o n  or t e n d  to c r e a t e  a m o n o p o l y .

(b) No p e r s o n  m a y  b y  the u s e  of a r e p r e s e n t a t i v e  a c c o m p l i s h  the 

r e s u l t  p r o h i b i t e d  in (a) o f  t h i s  s e c tion.

(c); T h e  v a l i d i t y  or i n v a l i d i t y  of a n  act o f  a d i r e c t o r ,  o f f i c e r ,  

or t r u s t e e  d o n e  b y  h i m  w h i l e  o c c u p y i n g  s u c h  a p o s i t i o n  in v i o l a t i o n  of 

th i s  s e c t i o n  s h a l l  be d e t e r m i n e d  b y  t h e s t a t u t o r y  an d  c o m m o n  la w of the 

s t a t e  r e l a t i n g  to c o r p o r a t i o n s ,  t r u s t s ,  or a s s o c i a t i o n s .

(d) T h e a t t o r n e y  g e n e r a l  m a y  b r i n g  a n  a c t i o n  at a n y  time to c ause 

a d i r e c t o r ,  o f f i c e r ,  o r  t r u s t e e  w h o  m a y  b e  o c c u p y i n g  s u c h  a p o s i t i o n  in 

v i o l a t i o n  o f  t h i s  s e c t i o n ,  to v a c a t e  t he  o f f i c e  o r  o f f i c e s  to e f f e c t  the 

t e r m i n a t i o n  o f  t h e  p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n s h i p .

(e) A p e r s o n  a f f e c t e d  b y  a n  act o f  a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e  

m a y  b r i n g  an a c t i o n  at a n y  t i m e  to c a u s e  th e  d i r e c t o r ,  o f f i c e r ,  or 

t r u s t e e  w h o  m a y  be o c c u p y i n g  s u c h  a p o s i t i o n  in v i o l a t i o n  of thi s  

s e c t i o n  to, t e r m i n a t e  th e  p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n s h i p .

(f) T h e  c o u r t ,  u p o n  f i n d i n g  t hat a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e  

is h o l d i n g  o f f i c e  in v i o l a t i o n  of t hi s  se c t i o n ,  s h a l l  o r d e r  t h e  p e r s o n  

to t e r m i n a t e  t h e  i n t e r l o c k i n g  r e l a t i o n s h i p ,  and, in th e  case o f  a 

t r u s t e e ,  t h e c o u r t  may, w h e n  it c o n s i d e r s  it a p p r o p r i a t e ,  o r d e r  the 

t r u s t e e  to v a c a t e  h i s  o f f i c e .  A r e m e d y  p r o v i d e d  i n  t h i s  s e c t i o n  does
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not limit a n d  is in a d d i t i o n  to a n y  o t h e r  r e m e d y  a v a i l a b l e  u n d e r  a n o t h e r  

s e c t i o n  of thi s  c h a p t e r  or a n o t h e r  law.

Sec. 4 5 . 5 2. 0 6 0 .  E X E M P T I O N S f (a) T h i s  c h a p t e r  d oe s  not f o r b i d  

the e x i s t e n c e  or o p e r a t i o n  of labor, a g r i c u l t u r a l  or h o r t i c u l t u r a l  

o r g a n i z a t i o n s  c r e a t e d  for the p u r p o s e  of m u t u a l  h elp, a n d  not c o n d u c t e d  

for p r o f i t ,  or f o r b i d  or r e s t r a i n  m e m b e r s  of t h o s e  o r g a n i z a t i o n s  f r o m  

l a w f u l l y  c a r r y i n g  out the l e g i t i m a t e  o b j e c t i v e s  of them; n o r  are t h e s e  

o r g a n i z a t i o n s  or m e m b e r s  i l l e g a l  c o m b i n a t i o n s  or c o n s p i r a c i e s  in 

r e s t r a i n t  of t r a d e  u n d e r  the p r o v i s i o n s  of this c h a p t e r .

(b) T h i s  c h a p t e r  d o e s  not f o r b i d  a c t i o n s  or a r r a n g e m e n t s  a u t h o r­

ize d  or r e g u l a t e d  u n d e r  the laws of the U n i t e d  S t a t e s  w h i c h  e x e m p t  

t h e s e  a c t i o n s  or a r r a n g e m e n t s  f r o m  a p p l i c a t i o n  o f  th e  a n t i t r u s t  law s

of t h e  U n i t e d  S t a t e s  or u n d e r  t h e f o l l o w i n g  s t a t u t e s  o f 't his state:
'

(1) AS 0 6 . 0 5 . 2 3 5;

(2) AS 10.15; and

(3) AS 3 1 .05.110,

(c) T h i s  c h a p t e r  d o e s  not f o r b i d  p e r s o n s  e n g a g e d  in the f i s h i n g  

i n d u s t r y  as f i s h e r m e n ,  c a t c h i n g  or c o l l e c t i n g  a q u a t i c  p r o d u c t s ,  f r o m  

a c t i n g  t o g e t h e r  In a s s o c i a t i o n s  for the p u r p o s e  of c a t c h i n g ,  c o l l e c t i n g ,  

or p r e p a r i n g  for m a r k e t  t h e i r  p r o d u c t .

(d) T h i s  c h a p t e r  d oes not a p p l y  to p u b l i c  u t i l i t i e s  w h i c h  h a v e  

b e e n  i s s u e d  a c e r t i f i c a t e  of p u b l i c  c o n v e n i e n c e  a n d  n e c e s s i t y  u n d e r  AS

42.05.

(e) Th i s  c h a p t e r  d o e s  not a p p l y  to c a r r i e r s  r e g u l a t e d  u n d e r  AS

42.10, AS 42.15, a n d  AS 02.05, or to f e r r i e s  r e g u l a t e d  u n d e r  AS 42.25.

(f) T h i s  c h a p t e r  d o e s  not a p p l y  to b a n k s  a n d  f i n a n c i a l  i n s ti t u t i o n :  

r e g u l a t e d  u n d e r  AS 06.

(g) T h i s  c h a p t e r  doe s  not f o r b i d  a c t i v i t i e s  e x p r e s s l y  r e q u i r e d  

by a r e g u l a t o r y  a g e n c y  of th e  state. A c t i v i t i e s  p e r m i t t e d  by a r e g u­
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l a t o r y  a g e n c y  o f  th e  s t a t e  ar e  not f o r b i d d e n  by t h i s  c h a p t e r  if the 

r e g u l a t o r y  a g e n c y  h a s  g i v e n  d u e  c o n s i d e r a t i o n  to th e  p o s s i b l e  a n t i­

c o m p e t i t i v e  e f f e c t s  b e f o r e  p e r m i t t i n g  t h e  a c t i v i t i e s ,  a n d  e n f o r c e m e n t  

of t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  w o u l d  be d i s r u p t i v e  o f  t h e  r e g u l a t o r y  

Scheme.

(h) T h i s  c h a p t e r  d o e s  no t  f o r b i d  a c t i o n s  or a r r a n g e m e n t s  e x p r e s s l y  

r e q u i r e d  u n d e r  th e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act.

A R T I C L E  2. E N F O R C E M E N T  P R O V I S I O N S .

Sec. 4 5 .5 2 .lOO. C O N T R A C T S  V O I D A B L E .  A c o n t r a c t  or a g r e e m e n t  in 

v i o l a t i o n  o f  a p r o v i s i o n  of t h i s  c h a p t e r  is v o i d a b l e  by e i t h e r  p a r t y  

as to f u t u r e  p e r f o r m a n c e  by e i t h e r  par t y ;  h o w e v e r ,  the c o u r t  may, in

its d i s c r e t i o n ,  o r d e r  p a y m e n t  f o r  g o o d s  o r  s e r v i c e s  a l r e a d y  r e c e i v e d

.
to p r e v e n t  u n j u s t  e n r i c h m e n t .

Sec. 4 5 .5 2 .llO. S U I T S  B Y  P E R S O N S  IN J URED. (a) A p e r s o n  w h o  is 

i n j u r e d  in h i s  b u s i n e s s  or p r o p e r t y  by a v i o l a t i o n  of secs. 10, 20,

30, 40 or 50 o f  t h i s  c h a p t e r ,  or a p e r s o n  so i n j u r e d  b e c a u s e  he r e f u s e s  

to a c c e d e  to a p r o p o s a l  for a n  a r r a n g e m e n t  w h i c h ,  if c o n s u m m a t e d ,  

w o u l d  be a v i o l a t i o n  of secs. 10, 20, 30, 40 or 50 of t h i s  chapt e r , 

m a y  b r i n g  a c i v i l  a c t i o n

(1) for d a m a g e s  s u s t a i n e d  by h i m  plu s  the c o s t s  of the 

suit, i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  fees; if j u d g m e n t  is for the 

p l a i n t i f f  a n d  if t h e  t r i e r  of f act f i n d s  t h a t  the v i o l a t i o n  w a s  k n o w i n g  

a n d  w i l f u l l ,  t h e  c o u r t  m a y  i n c r e a s e  r e c o v e r y  to a n  a m o u n t  not in

e x c e s s  o f  t h r e e  t i m e s  t h e  d a m a g e s  s u s t a i n e d ;  an d

(2) to e n j o i n  the u n l a w f u l  p r a c t i c e ,  a n d  if j u d g m e n t  is for 

t h e  p l a i n t i f f ,  he m a y  be a w a r d e d  t h e  c o s t s  of th e  suit, i n c l u d i n g  

r e a s o n a b l e  a t t o r n e y  fees.

(b) W h e n  t h e  state, a h o m e  r u l e  or g e n e r a l  law ci t y  or b o r o u g h  

or o t h e r  g o v e r n m e n t  e n t i t y  is I n j u r e d  by r e a s o n  of a v i o l a t i o n  of
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in the same m a n n e r  as p r e s c r i b e d  in (a) of t hi s  s e c t i o n  for an i n j u r e d

p e r s o n ;  a n d the state, city, b o r o u g h ,  o r  o t h e r  g o v e r n m e n t a l  e n t i t y  is

e n t i t l e d  to the same r e l i e f  as p r o v i d e d  in (a) of t h i s  section.

Sec. 4 5 . 5 2 . 1 2 0 .  C E R T A I N  V I O L A T I O N S  C O N S T I T U T E  M I S D E M E A N O R .  A

p e r s o n  w h o  v i o l a t e s  secs. 10 or 20 of t his c h a p t e r  is g u i l t y  o f  a

m i s d e m e a n o r  and, u p o n  c o n v i c t i o n  is p u n i s h a b l e ,  if a n a t u r a l  p e r s o n ,

by a fine of not m o r e  t h a n  $ 2 0 , 0 0 0  or by i m p r i s o n m e n t  for not mor e

t h a n  one year, or by both; a n d  if not a n a t u r a l  p e r s o n ,  by a fine of

not m o r e  t h a n  $50,000.

Sec. 4 5 . 5 2 . 1 3 0 .  I N J U N C T I O N  BY A T T O R N E Y  G EN E R A L .  (a) In a d d i t i o n

to any  o t h e r  r e l i e f  p r o v i d e d  by t h i s  ch a p t e r ,  the a t t o r n e y  g e n e r a l  m a y

b r i n g  a n  a c t i o n  to e n j o i n  a v i o l a t i o n  of t h i s  c h a p t e r.  T h i s  a c t i o n

m o u  K q  K t j a h  r p K f  o  0 c' r\ "I ^  c  n t  1 m  vi -vi n  v> o  a i c  i  n i o o f  -1 a i ok/V- UX UU 5 HU U.U 06 kJO/_LO. UO U -1.0,14 KJ.L -A. A A O- O' A AJ UtA A O \J -L O' A A

w h i c h  the a t t o r n e y  g e n e r a l  is a u t h o r i z e d  to bring.

(b) T h e  c ourt m a y  m a k e  a d d i t i o n a l  o r d e r s  or j u d g m e n t s  as m a y  be

n e c e s s a r y  to r e s t o r e  to a p e r s o n  in i n t e r e s t  an y m o n e y  or p r o p e r t y ,  

r e a l  or p e r s o n a l ,  w h i c h  m a y  h a v e  b e e n  a c q u i r e d  by an act p r o h i b i t e d  by

thi s c h a p t e r ,  a n d  as m a y  be n e c e s s a r y  to p r e v e n t  c o n t i n u i n g  or f u t u r e

v i o l a t i o n s  of t his chapter.

Sec. 4 5 . 5 2 . 1 4 0 .  J U R I S D I C T I O N  OP COURT. A n  a c t i o n  a r i s i n g  u n d e r

thi s c h a p t e r  s h a l l  be b r o u g h t  in the s u p e r i o r  court.

Sec. 4 5 . 5 2 . 1 5 0 .  C O N S E N T  J U D G M E N T .  (a) In a n  a c t i o n  m a i n t a i n e d

u n d e r  thi s  c h ap t e r ,  the p a r t i e s  to it m a y  f il e  w i t h  t h e  c ourt a c o n s e n t

j u d g m e n t  or decr e e .  Th e  c o n s e n t  j u d g m e n t  or d e c r e e  s h a l l  set out the 

a l l e g e d  v i o l a t i o n s ,  f u t u r e  o b l i g a t i o n s  of th e  p a r t i e s ,  if any, d a m a g e s ,

or o t h e r  r e l i e f,  the d e f e n d a n t  a g r e e s  to m a k e ,  if any, a n d  the r e a s o n s  

for e n t e r i n g  i nto the c o n s e n t  j u d g m e n t  or decree.

(b) N o  c o n s e n t  j u d g m e n t  or d e c r e e  b e c o m e s  f i n a l  u n t i l  60 days

secs. 10, 20, 30, 40 or 50 of this c h a pt e r ,  It m a y  m a i n t a i n  an a c t i o n
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f r o m  its f i l i n g .  D u r i n g  t h e  6 0 - d a y  p e r i o d  a n  i n t e r e s t e d  p a r t y  m a y  

fi l e  v e r i f i e d  e x c e p t i o n s  to the  f o r m  or s u b s t a n c e  of the c o n s e n t  

j u d g m e n t  or d e c r e e ,  a n d  the cou r t ,  u p o n  a f ull h e a r i n g  on t h o s e  e x c e p­

tions, m a y  a p p r o v e  or r e f u s e  to e n t e r  th e  c o n s e n t  j u d g m e n t  or decree.

Sec. 4 5 * 5 2 . 1 6 0 .  J U D G M E N T  IN F A V O R  O F  T H E  S T A T E  AS E V I D E N C E  IN 

A C T I O N .  A f i n a l  j u d g m e n t  r e n d e r e d  in a c i v i l  or c r i m i n a l  a c t i o n  

b r o u g h t  by t h e  s t a t e  u n d e r  t h i s  c h a p t e r  is p r i m a  f a c i e  e v i d e n c e  a g a i n s t  

t h e  d e f e n d a n t  in a n y  o t h e r  a c t i o n  U n d e r  t h i s  c h a p t e r  b r o u g h t  by a n o t h e r  

pa r t y ,  or by th e  state, a city, a b o r o u g h ,  or o t h e r  g o v e r n m e n t a l  

e n t i t y ;  h o w e v e r ,  t h i s  s e c t i o n  d o e s  n o t  a p p l y  to c o n s e n t  j u d g m e n t s  or 

d e c r e e s  e n t e r e d  u n d e r  sec. 15 0  o f  t h i s  chapt e r .

Sec. 4 5 . 5 2 . 1 7 0 .  L I M I T A T I O N  O F  A C T I O N S .  A n  a c t i o n  to e n f o r c e  a 

c l a i m  a r i s i n g  u n d e r  t h i s  c h a p t e r  is b a r r e d  u n l e s s  c o m m e n c e d  w i t h i n

f o u r  y e a r s  a f t e r  t h e  c l a i m  a c c r u e s ,  e x c e p t  that w h e n . a n  a c t i o n  is 

b r o u g h t  by t h e  a t t o r n e y  g e n e r a l  u n d e r  t h i s  c h a p t e r ,  the r u n n i n g  of 

th i s  p e r i o d  o f  l i m i t a t i o n ,  w i t h  r e s p e c t  to e v e r y  p r i v a t e  r i g h t  of 

a c t i o n  f o r d a m a g e s  w h i c h  is b a s e d  in w h o l e  or in pa r t  o n  a m a t t e r  

c o m p l a i n e d  o f  i n  t h e  a c t i o n  by the a t t o r n e y  g e n e r a l ,  s h a l l  be s u s p e n d e d  

d u r i n g  t he  p e n d e n c y  o f  the a c t i o n  b r o u g h t  by the a t t o r n e y  g e n e r a l .

F o r  the p u r p o s e  of t his s e c t i o n ,  a c l a i m  for a c o n t i n u i n g  v i o l a t i o n  is 

c o n s i d e r e d  to a c c r u e  at a n y  t i m e  d u r i n g  t h e  p e r i o d  of the v i o l a t i o n .

A R T I C L E  3. I N V E S T I G A T O R Y  POWERS.

Sec. 4 5 . 5 2 . 2 0 0 .  P O W E R S  O F  T H E  A T T O R N E Y  G E N E R A L .  If the a t t o r n e y  

g e n e r a l  h a s  r e a s o n a b l e  c a u s e  to b e l i e v e  t h a t  a p e r s o n  has e n g a g e d  in, 

or e n g a g e s  in, or is a b o u t  to e n g a g e  in a n  act or p r a c t i c e  p r o h i b i t e d  

or d e c l a r e d  u n l a w f u l  by t h i s  c h a p t e r ,  or t h a t  a p e r s o n  ha s  a s s i s t e d  or 

p a r t i c i p a t e d  i n  a p l a n,  schem e ,  a g r e e m e n t  or c o m b i n a t i o n  of the n a t u r e  

d e s c r i b e d  In t h i s  c h a p t e r ,  o r  w h e n  he b e l i e v e s  it to be in th e  p u b l i c  

i n t e r e s t ,  the: a t t o r n e y  g e n e r a l  m a y  c o m m e n c e  a n  i n v e s t i g a t i o n .  Th e
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a t t o r n e y  g e n e r a l  m a y  c o m p e l  p r o d u c t i o n  o f  d o c u m e n t a r y  m a t e r i a l  and 

t a k e  t e s t i m o n y ,  u n d e r  oath, b e f o r e  the i n s t i t u t i o n  of a n  a c t i o n  u n d e r  

thi s c h a pter.

Sec. 4 5 . 5 2 . 2 1 0.  D O C U M E N T A R Y  E V I D E N C E .  (a) If t h e  a t t o r n e y  

g e n e r a l  has r e a s o n a b l e  c a u s e  to b e l i e v e  that a p e r s o n  is in 

p o s s e s s i o n ,  c u s to d y ,  or c o n t r o l  of a d o c u m e n t a r y  e v i d e n c e ,  w h e r e v e r  

s i tuated, w h i c h  he b e l i e v e s  to be r e l e v a n t  to an  i n v e s t i g a t i o n  a u t h o r­

ized in sec. 200 of t h i s  c h a p t e r ,  he m a y  e x e c u t e  in w r i t i n g  a n d  c au s e  

to be s e r v e d  u p o n  that p e r s o n  a n  i n v e s t i g a t i v e  d e m a n d  r e q u i r i n g  h i m  to 

p r o d u c e  the d o c u m e n t a r y  m a t e r i a l  a n d  p e r m i t  i n s p e c t i o n  a n d  c o p y i n g .

(b) E a c h  d e m a n d  s h a l l

(1) s ta t e  t h e  s p e c i f i c  s t a t u t e  t h e  a l l e g e d  v i o l a t i o n  of

w h i c h  is u n d e r  i n v e s t i g a t i o n ,  an d the g e n e r a l  s u b j e c t  m a t t e r  o f  the 

i n v e s t i g a t i o n :

(2) d e s c r i b e ,  w i t h  r e a s o n a b l e  s p e c i f i c i t y  so as f a i r l y  to 

i n d i c a t e  t h e  m a t e r i a l  d e m a n d e d ,  th e d o c u m e n t a r y  m a t e r i a l  to be p r o d u c e d ;

(3) p r e s c r i b e  a r e t u r n  d a t e  w i t h i n  w h i c h  t h e  d o c u m e n t a r y

m a t e r i a l  is to be p r o d u c e d ;  and

(4) i d e n t i f y  th e  s ta t e  e m p l o y e e s  or r e p r e s e n t a t i v e s  to w h o m

th e  d o c u m e n t a r y  m a t e r i a l  is to be m a d e  a v a i l a b l e  for i n s p e c t i o n  and

copying.

(c) N o  d e m a n d  m a y

(1) r e q u i r e  the p r o d u c t i o n  o f  d o c u m e n t a r y  m a t e r i a l  w h i c h

w o u l d  be p r i v i l e g e d  f r o m  d i s c l o s u r e  if d e m a n d e d  by a s u b p o e n a  d u c e s  

t e c u m  i s s u e d  by. a. c ourt of the state; or

(2) c o n t a i n  a r e q u i r e m e n t  w h i c h  w o u l d  be u n r e a s o n a b l e  or 

i m p r o p e r  if c o n t a i n e d  in a s u b p o e n a  d u c e s  t e c u m  i s s u e d  by a c o u r t  of 

the state; h o w e v e r ,  thi s  s hall not l imit the p o w e r  of th e  a t t o r n e y  

g e n e r a l  to r e q u i r e  p r o d u c t i o n  of d o c u m e n t s  l o c a t e d  o u t s i d e  the s tate
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w h i c h  p e r t a i n  to m a t t e r s  a f f e c t i n g  the state.

(d) T h e  d e m a n d  m a y  be s e r v e d  by the a t t o r n e y  g e n e r a l  or his

d e s i g n e e  by

(1) d e l i v e r i n g  a c op y  of it to t h e  p e r s o n  to be serv e d , or, 

if the p e r s o n  is not  a n a t u r a l  p e r s o n ,  to an  o f f i c e r  o f  th e  p e r s o n  to 

be serv e d;

(2) d e l i v e r i n g  a c o p y  o f  it to a p l a c e  o f  b u s i n e s s  in the

s t a t e  of t h e  p e r s o n  to be s e r v e d ; or

C3) m a i l i n g  b y  r e g i s t e r e d  or c e r t i f i e d  m a i l  a c o p y  of it

a d d r e s s e d  to t h e  p e r s o n  to be s e r v e d  at a p l a c e  o f  b u s i n e s s  in the 

state, or, if the  p e r s o n  h a s  n o  p l a c e  of b u s i n e s s  i n  th e  state, to his 

p r i n c i p a l  o f f i c e  o r  p l a c e  of b u s i n e s s .

(e) N o  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  p u r s u a n t  to a d e m a n d ,  or 

c o p i e s  of it, u n l e s s  o t h e r w i s e  o r d e r e d  by a s u p e r i o r  c o u rt  for g o o d  

c a u s e  shown, m a y  be p r o d u c e d  fo r  i n s p e c t i o n  or c o p y i n g  by, n o r  m a y  its

c o n t e n t s  be d i s c l o s e d ,  to a n y o n e  o t h e r  t h a n  a n  a u t h o r i z e d  e m p l o y e e  of 

t h e  s t a t e  w i t h o u t  t h e  c o n s e n t  o f  t h e  p e r s o n  w h o  p r o d u c e d  th e m a t e r i a l .

H o w e v e r ,  u n d e r  t h o s e  r e a s o n a b l e  t e r m s  a n d  c o n d i t i o n s  the a t t o r n e y  g e n­

eral. p r e s c r i b e s ,  c o p i e s  o f  t h e  d o c u m e n t a r y  m a t e r i a l  s h a l l  be a v a i l a b l e  

fo r  i n s p e c t i o n  a n d  c o p y i n g  by t h e  p e r s o n  w h o  p r o d u c e d  t h e  m a t e r i a l  or 

a n  a u t h o r i z e d  r e p r e s e n t a t i v e  of him.. ' T h e  a t t o r n e y  g e n e r a l ,  or his 

d e s i g n e e ,  m a y  u s e  c o p i e s  o f  th e  d o c u m e n t a r y  m a t e r i a l  as he c o n s i d e r s  

n e c e s s a r y  i n  t h e  e n f o r c e m e n t  of t hi s  ch a p t e r ,  i n c l u d i n g  p r e s e n t a t i o n  

b e f o r e  a c o u r t ;  h o w e v e r ,  m a t e r i a l  w h i c h  c o n t a i n s  t r a d e .s e c r e t s  m a y  not 

be p r e s e n t e d  e x c e p t  w i t h  th e  a p p r o v a l  of the c o u r t  in w h i c h  the a c t i o n  

is p e n d i n g  a f t e r  a d e q u a t e  n o t i c e  to the p e r s o n  f u r n i s h i n g  the m a t e r i a l .

(f) At a n y  t i m e  b e f o r e  th e  r e t u r n  da t e  s p e c i f i e d  in th e  d e m a n d ,  

or w i t h i n  20 d a y s  a f t e r  t h e  d e m a n d  has b e e n  serv e d ,  w h i c h e v e r  p e r i o d  

is s h o r t e r ,  a p e t i t i o n  to e x t e n d  th e  r e t u r n  d a t e  for, or to m o d i f y  or
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set a s i d e  a d e m a n d  i s s u e d  u n d e r  (a) of th i s  s e c t i o n ,  s t a t i n g  g o o d

c ause, m a y  be f i l e d  in the s u p e r i o r  c o u r t  for the j u d i c i a l  d i s t r i c t

w h e r e  t h e  p a r t i e s  resi d e .  A p e t i t i o n  by a p e r s o n  on w h o m  a d e m a n d  is

served, s t a t i n g  g o o d  cause, to r e q u i r e  th e  a t t o r n e y  g e n e r a l  or a n o t h e r

p e r s o n  to act in a c c o r d a n c e  w i t h  the r e q u i r e m e n t s  of (e) of this

se c tion, a n d  a l l o t h e r  p e t i t i o n s  in c o n n e c t i o n  w i t h  a d e m a n d ,  m a y  be

f i l e d  in th e  s u p e r i o r  c ourt for the j u d i c i a l  d i s t r i c t  in w h i c h  the 

p e r s o n  on w h o m  the  d e m a n d  is s e r v e d  r e s id e s .

(g) A p e r s o n  u p o n  w h o m  a d e m a n d  is s e r v e d  u n d e r  t h i s  s e c t i o n  

s h a l l  c o m p l y  w i t h  the t erms of the d e m a n d  u n l e s s  o t h e r w i s e  p r o v i d e d  by 

an  o r d e r  of c o u r t  i s s u e d  in r e s p o n s e  to a p e t i t i o n  f i l e d  u n d e r  (f) of 

this section. A p e r s o n  who, w i t h  I nt e n t  to avo i d,  p r e v e n t ,  or o b s t r u c t  

c o m p l i a n c e ,  in w h o l e  or In part, w i t h  a n  i n v e s t i g a t i v e  d e m a n d  u n d e r  

thi s  s e c t i o n  r e m o v e s  f r o m  any  pla c e ,  c o n c e a l s ,  w i t h h o l d s ,  or d e s t r o y s ,  

m u t i l a t e s ,  a l t e r s ,  or by any  o t h e r  m e a n s  f a l s i f i e s ,  a d o c u m e n t a r y  

m a t e r i a l  in th e  p o s s e s s i o n ,  c u s t o d y ,  or c o n t r o l  of a p e r s o n  w h i c h  is 

the s u b je c t  of a d e m a n d  d u l y  s e r v e d  u p o n  an y  p e r s o n ,  or w h o  o t h e r w i s e  

w i l f u l l y  d i s o b e y s  a n y  s u c h  d e m a n d ,  is g u i l t y  o f  a m i s d e m e a n o r ,  a n d  is 

p u n i s h a b l e  u p o n  c o n v i c t i o n  by a fine of n o t  m o r e  t h a n  $ 5 , 0 0 0 ,  or by 

i m p r i s o n m e n t  f o r  a t e r m  of not m o r e  t h a n  one year, or by both. F a i l u r e  

of the s tate to s e r v e  the d e m a n d  p r o p e r l y  u n d e r  (d) of t his s e c t i o n  is 

a d e f e n s e  to p r o s e c u t i o n  u n d e r  t his s u b s e c t i o n ,  but i n v a l i d i t y  of the 

d e m a n d  u n d e r  (b) or (c) of t h i s  s e c t i o n  is not a d e f e n s e ,  an d  th a t  

i n v a l i d i t y  m a y  be t e s t e d  o nl y  in a n  a c t i o n  u n d e r  (f) of  th i s  s e c t i o n

to m o d i f y  or set a s i d e . t h e  dema n d .

(h) N o t h i n g  in thi s  s e c t i o n  i m p a i r s  th e  a u t h o r i t y  of the a t t o r n e y  

g e n e r a l  or h is  d e s i g n e e  to lay b e f o r e  a g r a n d  j u r y  of t h i s  s t a t e  

e v i d e n c e  c o n c e r n i n g  a v i o l a t i o n  of t his c h a p t e r ,  to i n v o k e  the p o w e r

of a c ourt to c o m p e l  the p r o d u c t i o n  of e v i d e n c e  b e f o r e  a g r a n d  jury,



or to f i l e  a c i v i l  c o m p l a i n t  or c r i m i n a l  i n f o r m a t i o n  a l l e g i n g  a 

v i o l a t i o n  o f  t h i s  c h a p t e r .

Sec. 45.5.2.220. T E S T I M O N Y  O F  W I T N E S S E S .  (a) In c o n n e c t i o n  w i t h  

an  i n v e s t i g a t i o n  a u t h o r i z e d  by sec. 200 o f  t h i s  c h a p t e r ,  th e  attorney, 

g e n e r a l  m a y  i s s u e  a n  i n v e s t i g a t i v e  d e m a n d  c o m p e l l i n g  the a t t e n d a n c e  of 

a p e r s o n  for e x a m i n a t i o n  u n d e r  o a t h  b e f o r e  h i m s e l f  or b e f o r e  a c o u r t 

of r e c o r d .

(b) E a c h  d e m a n d  s h a l l

(1) s t a t e  the s p e c i f i c  s t a t u t e  th e a l l e g e d  v i o l a t i o n  of 

w h i c h  is u n d e r  i n v e s t i g a t i o n ,  a n d  the g e n e r a l  s u b j e c t  m a t t e r  of the 

I n v e s t i g a t i o n ;

(2) s t a t e  th e  d a t e ,  t i m e  a n d  p l a c e  at w h i c h  t h e  e x a m i n a t i o n  

is to t a k e  pl a ce .

(c) A d e m a n d  m a y  be s e r v e d  by the a t t o r n e y  g e n e r a l ,  or his 

d e s i g n e e ,  in a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  p r e s c r i b e d  in sec. 210(d) 

o f  t h i s  c h a pt e r .

(d) If a p e r s o n  o r d e r e d  to a t t e n d  th e  i n q u i r y  f a il s  to a t t e n d  

w i t h o u t  g o o d  cause, he is g u i l t y  of a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  

is p u n i s h a b l e  b y  a f i n e  of no t  m o r e  t h a n  $ 5 , 00 0 ,  or by i m p r i s o n m e n t  

f o r  not m o r e  t h a n  one y ear, or by both. If a p e r s o n  in a t t e n d a n c e  at 

t h e  i n q u i r y  r e f u s e s  to a n s w e r  a q u e s t i o n  on  th e  g r o u n d  that he m a y  be 

i n c r i m i n a t e d  b y  h i s  a n s w e r ,  a n d  if the a t t o r n e y  g e n e r a l ,  or his d esignee, 

i n  a w r i t i n g  d i r e c t e d  to t h e  p e r s o n  b e i n g  q u e s t i o n e d  o r d e r s  the p e r s o n  

to a n s w e r  t h e  q u e s t i o n ,  t h e  p e r s o n  s ha l l  c o m p l y  w i t h  the order. A f t e r  

c o m p l y i n g ,  a n d  i f  bu t  for t h i s  s e c t i o n  he w o u l d  h a v e  b e e n  p r i v i l e g e d

to w i t h h o l d  the a n s w e r  g i v e n ,  he m a y  not be p r o s e c u t e d  f o r  a n  o f f e n s e  

or s u b j e c t e d  t o  a p e n a l t y  o r  f o r f e i t u r e  fo r  or on a c c o u n t  of a t r a n s a c­

tion, m a t t e r  or t h i n g  c o n c e r n i n g  w h i c h  he g a v e  e v i d e n c e .  H o w e v e r ,  he 

m a y  n e v e r t h e l e s s  be p r o s e c u t e d  or s u b j e c t e d  to p e n a l t y  or f o r f e i t u r e
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for a p e r j u r y s f a l s e  s w e a r i n g  or c o n t e m p t  c o m m i t t e d  in a n s w e r i n g  or 

f a i l i n g  to answer. If a p e r s o n  r e f u s e s  to t e s t i f y  a f t e r  b e i n g  g r a n t e d  

i m m u n i t y  f r o m  p r o s e c u t i o n  and a f t e r  b e i n g  o r d e r e d  to t e s ti f y ,  he m a y  

be a d j u d g e d  in c o n t e m p t  an d  c o m m i t t e d  to j a i l  u n t i l  the t i m e  he p u r g e s  

h i m s e l f  of c o n t e m p t  by t e s t i f y i n g .  A g r a n t  o f  i m m u n i t y  d oes not 

p r e v e n t  the a t t o r n e y  g e n e r a l  f r o m  i n s t i t u t i n g  c i vi l  c o n t e m p t  p r o c e e d i n g s  

a g a i n s t  a p e r s o n  w h o  v i o l a t e s  any of th e  a b o v e  p r o v i s i o n s .

A R T I C L E  4. G E N E R A L  P R O V I S I O N S .  - 

Sec. 4 5 . 5 2 . 3 0 0 ,  D E F I N I T I O N S . In th i s  c h a p t e r

(.1) " a s s e t "  i n c l u d e s  an y  p r o p e r t y ,  t a n g i b l e  or i n t a n g i b l e ,  

real, p e r s o n a l ,  or m i x e d  a n d  w h e r e v e r  l o c a t e d ,  a n d  an y  o t h e r  t h i n g  of 

v a l u e ;

(2) " d o c u m e n t a r y  e v i d e n c e "  i n c l u d e s  a n  o r i g i n a l  or c o p y  of 

a book, r e c o r d ,  r ep o r t ,  m e m o r a n d u m ,  p a p e r ,  c o m m u n i c a t i o n ,  t a b u l a t i o n ,  

map , chart, p h o t o g r a p h ,  m e c h a n i c a l  t a b u l a t i o n ,  m a g n e t i c  tape, or o t h e r  

c o m p u t e r  d a t a  s t o r a g e  system, or o t h e r  t a n g i b l e  d o c u m e n t  or r e c o r d i n g ;

(3) " t r a d e "  a n d  " c o m m e r c e "  i n c l u d e  but are not l i m i t e d  to, 

t r a d e  in goods, m e r c h a n d i s e , n a t u r a l  r e s o u r c e s ,  w h e t h e r  or not s e v e re d ,  

e x t r a c t e d ,  h a r v e s t e d  or p r o d u c e d ,  a g r i c u l t u r a l  p r o d u c t s ,  p r o d u c e ,  

c h o s e s  in a c t i o n , c o m m o d i t i e s ,  and any o t h e r  a r t i c l e  of c o m m e r c e ;  t h e y  

i n c l u d e  t r a d e  or b u s i n e s s  in s e r v i c e  t r a d e s ,  t r a n s p o r t a t i o n ,  b a n k i n g ,  

l e n d in g ,  a d v e r t i s i n g ,  b o n d i n g  a n d  an y  o t h e r  b u s i n e s s  w h e t h e r  or not 

tha t b u s i n e s s  f u r n i s h e s  a p e r s o n a l  s e r vice.
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