
1

2

3

4

5

I

7

8,

V

10

11

12

13

14

15

16

17

18

I9
20

21

22

23

24

25

26

27

28

29

Original sponsor: Kerttula, Miller,
Croft, et al

Offered: 3/5/75
Referred: Rules

T H E  S E N A T E  B Y  T H E  F I N A N C E  C O M M I T T E E

• H O U S E  C S  F O R  CS F O R  S E N A T E  B I L L  NO. 1 (Fi n a n c e)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

■ a n  A c t  e n t i t l e d :  "An A c t  c r e a t i n g  t h e  o f f i c e  o f  t h e  o m b u d s m a n ;  a m e n d i n g

R u l e  43(h), o f  t h e  R u l e s  of C i v i l  P r o c e d u r e ;  a n d  p r o -

. v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* S e c t i o n  1. AS 24 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  55. O F F I C E  O F  T H E  O M B U D S M A N .

A R T I C L E  1. O R G A N I Z A T I O N .

Sec. 2 4 . 5 5 - 0 1 0 .  O F F I C E  O F  T H E  O M B U D S M A N .  T h e r e  is c r e a t e d  in the 

l e g i s l a t i v e  b r a n c h  of t h e  s t a t e  t h e  o f f i c e  o f  t h e  o m b u d s m a n .

Sec. 2 4 . 5 5 . 0 2 0 .  A P P O I N T M E N T  O F  T H E  O M B U D S M A N .  (a) A c a n d i d a t e  for 

a p p o i n t m e n t  as t h e  o m b u d s m a n  s h a l l  be n o m i n a t e d  b y  th e A l a s k a  L e g i s l a t i v e  

C o u n c i l .

(b) T h e  l e g i s l a t i v e  c o u n c i l  s h a l l  e x a m i n e  p e r s o n s  to s e r v e  as the 

o m b u d s m a n  r e g a r d i n g  t h e i r  q u a l i f i c a t i o n s  a n d  a b i l i t i e s  a n d  s h a l l  p l a c e  

t h e  n a m e  o f  t h e  p e r s o n  s e l e c t e d  in n o m i n a t i o n  b e f o r e  t h e  l e g i s l a t u r e  for 

a p p o i n t m e n t  as t h e  o m b u d s m a n .  T h e  a p p o i n t m e n t  o f  a p e r s o n  n o m i n a t e d  as 

t h e  o m b u d s m a n  b y  the  l e g i s l a t i v e  c o u n c i l

(1) s h a l l  b e  c o n s i d e r e d  in h e a r i n g s  b e f o r e  t h e  a p p r o p r i a t e  

s t a n d i n g  c o m m i t t e e s  of e a c h  h o u s e ;  an d

(2) is e f f e c t i v e  if hi s c a n d i d a c y  is a p p r o v e d  by a r o l l  c all 

v o t e  o f  t h r e e - f o u r t h s  of th e  m e m b e r s  in e a c h  h o u s e  of t h e  l e g i s l a t u r e  

e n t e r e d  in t h e  j o u r n a l .

Sec. 2 4 . 5 5 . 0 3 0 .  Q U A L I F I C A T I O N S ;  P R O H I B I T I O N  A G A I N S T  P O L I T I C A L  

A C T I V I T Y .  (a) No p e r s o n  m a y  s e r v e  as o m b u d s m a n

-1 -  H C S  C S S B  1 ( F i n a n c e ) .
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(1) w i t h i n  one y e a r  of the last  d a y  on w h i c h  h e  s e r v e d  as a 

m e m b e r  o f  th e  l e g i s l a t u r e ;

(2) w h i l e  he is a c a n d i d a t e  for or h o l d s  a n y  o t h e r  n a t i o n a l , 

s t a t e 3 or m u n i c i p a l  offi c e ;  n o r  m a y  the o m b u d s m a n  b e c o m e  a c a n d i d a t e  f o r  

n a t i o n a l ,  s t a t e or m u n i c i p a l  o f f i c e  u n t i l  one y e a r  has  e l a p s e d  f r o m  the 

d a t e  he v a c a t e s  the o f f i c e  of o m b u d s m a n ;

(3) w h i l e  he is e n g a g e d  in any  o t h e r  o c c u p a t i o n  for w h i c h  he 

r e c e i v e s  c o m p e n s a t i o n .

(b) It is e s s e n t i a l  t hat the n o n p a r t i s a n  n a t u r e ,  i n t e g r i t y  a n d

i m p a r t i a l i t y  o f  t h e  o m b u d s m a n’s f u n c t i o n s  a n d  s e r v i c e s  be m a i n t a i n e d .  Th<

o m b u d s m a n  a n d  m e m b e r s  of his s t a f f  m a y  no t  join, s u p p o r t  or o t h e r w i s e  

p a r t i c i p a t e  in a p a r t i s a n  p o l i t i c a l  o r g a n i z a t i o n ,  f a c t i o n  or a c t i v i t y ,  

i n c l u d i n g  b u t  not l i m i t e d  to the m a k i n g  of p o l i t i c a l  c o n t r i b u t i o n s .  

H o w e v e r ,  t h i s  s u b s e c t i o n  d o e s  not r e s t r i c t  th e  o m b u d s m a n  or m e m b e r s  of 

hi s  s t a f f  f r o m  e x p r e s s i n g  p r i v a t e  o p i n i o n ,  r e g i s t e r i n g  as to p a r t y ,  or 

v o t i n g .

Sec. 2 4 . 5 5 . 0 4 0 .  T E R M  OP O F F I C E .  (a) T h e  t e r m  of o f f i c e  of the 

o m b u d s m a n  is f i v e  years. An o m b u d s m a n  m a y  be r e a p p o i n t e d .

(b) If th e  t e r m  of an o m b u d s m a n  e x p i r e s  w i t h o u t  t h e  a p p o i n t m e n t  of

a s u c c e s s o r  u n d e r  t h i s  c h a p t e r ,  t he  I n c u m b e n t  o m b u d s m a n  m a y  c o n t i n u e  in 

o f f i c e  u n t i l  a s u c c e s s o r  is a p p o i n t e d .  If th e  o m b u d s m a n  d i e s ,  r e s i g n s ,  

b e c o m e s  i n e l i g i b l e  to serve, or is r e m o v e d  or s u s p e n d e d  f r o m  o f f i c e ,  the! 

d e p u t y  o m b u d s m a n  b e c o m e s  a c t i n g  o m b u d s m a n  u n t i l  a n e w  o m b u d s m a n  is a p­

p o i n t e d  fo r  a f u l l  term.

Sec. 2 4 . 5 5 . 0 5 0 .  R E M O V A L .  T h e l e g i s l a t u r e ,  by a c o n c u r r e n t  r e s o l u­

ti o n  a d o p t e d  by a r o l l  cal l  v o t e  of t w o - t h i r d s  o f  th e  m e m b e r s  I n  e a c h  

h o u s e  e n t e r e d  in the j o u r n a l ,  m a y  r e m o v e  or s u s p e n d  t h e  o m b u d s m a n  f r o m  

o f f i c e ,  but o n l y  for n e g l e c t  of d ut y ,  m i s c o n d u c t ,  or d i s a b i l i t y .

Sec. 2 4. 5 5 . 0 6 0 .  C O M P E N S A T I O N .  Th e  o m b u d s m a n  is e n t i t l e d  to r e c e i v  

HCS C S S B  1 (Fi n a n c e )  -2-
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an  a n n u a l  s a l a r y  e q u a l  t o  t h a t  o f  a s u p e r i o r  c o u r t  judge.

Sec. 2 4 . 5 5 . 0 7 0 .  S T A F F  A N D  D E L E G A T I O N .  (a) T h e  o m b u d s m a n  m a y  

a p p o i n t  a d e p u t y  o m b u d s m a n ;  he s h a l l  a l s o  a p p o i n t  a s s i s t a n t s  a n d  c l e r i c a  - 

p e r s o n n e l  n e c e s s a r y  to c a r r y  out t h e  p r o v i s i o n s  o f  t h i s  c h ap t e r .

(b) T h e  o m b u d s m a n  m a y  d e l e g a t e  to h i s  d e p u t y  o r  a s s i s t a n t s  a n y  of 

h i s  d u t i e s  e x c e p t  t h o s e  s p e c i f i e d  in secs. 190 - 200 o f  t h i s  c h a p t e r ;  

h o w e v e r ,  d u r i n g  t h e  o m b u d s m a n ' s  a b s e n c e  f r o m  hi s  p r i n c i p a l  b u s i n e s s  

o f f i c e s ,  t h e  o m b u d s m a n  m a y  d e l e g a t e  t h e  d u t i e s  s p e c i f i e d  in secs. 190 - J 

200 o f  t h i s  c h a p t e r  to h i s  d e p u t y  f o r  t h e  d u r a t i o n  o f  h i s  a bs e n c e .

T h o s e  d u t i e s  s p e c i f i e d  i n  secs. 190 - 200 of t h i s  c h a p t e r  s h a l l  be 

p e r f o r m e d  b y  t h e  d e p u t y  o m b u d s m a n  w h e n  he is s e r v i n g  as a c t i n g  o m b u d s m a n  

u n d e r  sec. 40(b) o f  t h i s  c h a pt e r .

(c) T h e  o m b u d s m a n  a n d  t h e  s t a f f  a p p o i n t e d  b y  h i m  a r e  in t h e  e x e m p t

s e r v i c e  u n d e r  A S  3 9 . 2 5 . 1 1 0 .

Sec. 2 4 . 5 5 . 0 8 0 .  O F F I C E  F A C I L I T I E S  A N D  A D M I N I S T R A T I O N .  (a) The 

A l a s k a  L e g i s l a t i v e  C o u n c i l  s h a l l  p r o v i d e  s u i t a b l e  o f f i c e  s p a c e  a n d  

e q u i p m e n t  f o r  t h e  o m b u d s m a n  a n d  h i s  staff.

(b) T h e  s a l a r y  a n d  b e n e f i t s  of the o m b u d s m a n  a n d  h i s  p e r m a n e n t

s t a f f  s h a l l  b e  p a i d  t h r o u g h  th e  s a m e  p r o c e d u r e s  u s e d  f o r  p a y m e n t  of the 

s a l a r i e s  a n d  b e n e f i t s  o f  o t h e r  p e r m a n e n t  l e g i s l a t i v e  e m p l o y e e s .

(c) T h e  o m b u d s m a n  s h a l l  s u b m i t  a b u d g e t  fo r  e a c h  f i s c a l  y e a r  to 

th e  f i n a n c e  c o m m i t t e e s  o f  t h e  l e g i s l a t u r e  a n d  s h a l l  a n n u a l l y  s u b m i t  an 

e s t i m a t e d  b u d g e t  to t h e  g o v e r n o r  fo r  i n f o r m a t i o n  p u r p o s e s  in th e  p r e p a r a­

t i o n  o f  t h e  e x e c u t i v e  b u d g e t .

Sec. 2 4 . 5 5 . 0 9 0 .  P R O C E D U R E .  Th e  o m b u d s m a n  shall, b y  r e g u l a t i o n s  

a d o p t e d  u n d e r  th e  A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 4 4 . 6 2 ) ,  e s t a b l i s h  

p r o c e d u r e s  f o r  r e c e i v i n g  a n d  p r o c e s s i n g  c o m p l a i n t s ,  c o n d u c t i n g  I n v e s t i­

ga t i o n s ,  a n d  r e p o r t i n g  h i s  f i n d i n g s .  H o w e v e r ,  he m a y  not  c h a r g e  fees 

f o r  t h e  s u b m i s s i o n  or i n v e s t i g a t i o n  of c o m p l a i n t s .
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Sec. 2 4 . 5 5 * 1 0 0 .  J U R I S D I C T I O N .  (a) The o m b u d s m a n  has j u r i s d i c t i o n  

to i n v e s t i g a t e  t h e a d m i n i s t r a t i v e  ac t s  of a g e n c i e s .

(b) The o m b u d s m a n  m a y  e x e r c i s e  hi s  p o w e r s  w i t h o u t  r e g a r d  to the 

f i n a l i t y  of an a d m i n i s t r a t i v e  act.

Sec. 2 4 . 5 5 * 1 1 0 .  I N V E S T I G A T I O N  O F  C O M P L A I N T S .  T he  o m b u d s m a n  s h a l l  

i n v e s t i g a t e  any c o m p l a i n t  w h i c h  is a n  a p p r o p r i a t e  s u b j e c t  fo r  i n v e s t i g a­

ti o n  u n d e r  sec. 150 of t his c h a p t e r,  u n l e s s  he r e a s o n a b l y  b e l i e v e s  tha t

(1) t h e r e  is p r e s e n t l y  a v a i l a b l e  a n  a d e q u a t e  r e m e d y  fo r  the 

g r i e v a n c e  s t a t e d  in t h e  c o m p l a i n t ;

(2) th e  c o m p l a i n t  r e l a t e s  to a m a t t e r  t h a t  is o u t s i d e  th e  

j u r i s d i c t i o n  of th e o m b u d s m a n ;

(3) th e  c o m p l a i n t  r e l a t e s  to an  a d m i n i s t r a t i v e  act of w h i c h  

the c o m p l a i n a n t  has h a d  k n o w l e d g e  fo r an  u n r e a s o n a b l e  l e n g t h  o f  t i m e  

b e f o r e  the c o m p l a i n t  wa s  s u b m i t t e d ;

(4) th e  c o m p l a i n a n t  doe s  no t  h a v e  a s u f f i c i e n t  p e r s o n a l  

i n t e r e s t  in t h e  s u b j e c t  m a t t e r  of th e  c o m p l a i n t ;

(5) th e  c o m p l a i n t  is m a d e  in b a d  faith;

(6) the r e s o u r c e s  of the o m b u d s m a n’s o f f i c e  are i n s u f f i c i e n t

fo r  a d e q u a t e  i n v e s t i g a t i o n .

Sec. 2 4 . 5 5 . 1 2 0 .  I N V E S T I G A T I O N  O N  T H E  O M B U D S M A N ' S  MO T I O N .  Th e 

o m b u d s m a n  m a y  i n v e s t i g a t e  th e  a d m i n i s t r a t i v e  act of an  a g e n c y  on  his ow n  

m o t i o n  if he r e a s o n a b l y  b e l i e v e s  t hat it is an a p p r o p r i a t e  s u b j e c t  fo r  

i n v e s t i g a t i o n  u n d e r  sec. 150 of t his c h a p t er .

Sec. 2 4 . 5 5 . 1 3 0 .  N O T I C E  TO C O M P L A I N A N T .  (a) If th e  o m b u d s m a n

d e c i d e s  not to i n v e s t i g a t e  a c o m p l a i n t ,  he s h a l l  i n f o r m  the c o m p l a i n a n t

of tha t  d e c i s i o n  an d  s h a l l  s t a t e  his r e a s o n s.

(b) If t h e .o m b u d s m a n  d e c i d e s  to i n v e s t i g a t e  a c o m p l a i n t ,  he s h a l l  

n o t i f y  th e  c o m p l a i n a n t  of hi s  d e c i s i o n .

HCS C S S B  1 (Fi n a n ce )  -4-
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Sec. 2 4 . 5 5 . 1 4 0 .  N O T I C E  T O  T H E  A G E N C Y .  If th e  o m b u d s m a n  d e c i d e s  to ; 

i n v e s t i g a t e  a c o m p l a i n t ,  h e  s h a l l  n o t i f y  t h e  a g e n c y  of his  i n t e n t i o n  to 

i n v e s t i g a t e  u n l e s s  h e  b e l i e v e s  t h a t  a d v a n c e  n o t i c e  w i l l  u n d u l y  h i n d e r  | 

t h e  i n v e s t i g a t i o n  o r  m a k e  it i n e f f e c t u a l .

A R T I C L E  3- I N V E S T I G A T I O N S .

Sec. 2 4 . 5 5 . 1 5 0 .  A P P R O P R I A T E  S U B J E C T S  P O R  I N V E S T I G A T I O N .  (a) An 

a p p r o p r i a t e  s u b j e c t  f o r  i n v e s t i g a t i o n  b y  t h e  o m b u d s m a n  is a n  a d m i n i s t r a­

t i v e  act o f  a n  a g e n c y  w h i c h  t h e  o m b u d s m a n  h a s  r e a s o n  to b e l i e v e  m i g h t  be

(1) c o n t r a r y  to law;

(2) u n r e a s o n a b l e , u n f a i r ,  o p p r e s s i v e ,  a r b i t r a r y ,  c a p r i c i o u s ,  

a n  a b u s e  of d i s c r e t i o n ,  o r  u n n e c e s s a r i l y  d i s c r i m i n a t o r y ,  e v e n  t h o u g h  in 

a c c o r d a n c e  w i t h  law;

(3) b a s e d  o n  a m i s t a k e  of  fact;

(4) b a s e d  o n  i m p r o p e r  or i r r e l e v a n t  g r o u n d s ;

(5) u n s u p p o r t e d  by  a n  a d e q u a t e  s t a t e m e n t  of r e a s o n s ;

(6) p e r f o r m e d  i n  a n  i n e f f i c i e n t  or d i s c o u r t e o u s  m a n n e r ;  or

(7) o t h e r w i s e  e r r o n e o u s .

(b) T h e  o m b u d s m a n  m a y  i n v e s t i g a t e  to f i n d  a n  a p p r o p r i a t e  reme d y .

Sec. 2 4 . 5 5 . 1 6 0 .  I N V E S T I G A T I O N  P R O C E D U R E S .  (a) In a n  i n v e s t i g a­

tion, t h e  o m b u d s m a n  m a y

(1) m a k e  i n q u i r i e s  a n d  o b t a i n  i n f o r m a t i o n  as he c o n s i d e r s

n e c e s s a r y ;

(2) e n t e r  w i t h o u t  n o t i c e  to i n s p e c t  th e  p r e m i s e s  of a n  agency, 

bu t  o n l y  w h e n  a g e n c y  p e r s o n n e l  a r e  p r e s e n t ;  a n d

(3) h o l d  p r i v a t e  h e a r i n g s .

(b) T h e  o m b u d s m a n  s h a l l  m a i n t a i n  c o n f i d e n t i a l i t y  w i t h  r e s p e c t  to 

a l l  m a t t e r s  a n d  t h e  i d e n t i t i e s  of th e  c o m p l a i n a n t s  or w i t n e s s e s  c o m i n g  

b e f o r e  h i m  e x c e p t  i n s o f a r  as d i s c l o s u r e s  m a y  be n e c e s s a r y  to e n a b l e  h i m  

t o  c a r r y  out h i s  d u t i e s  a n d  to s u p p o r t  h i s  r e c o m m e n d a t i o n s .
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Sec. 2 4. 5 5 . 1 7 0 .  POWE R S .  (a) S u b j e c t  to the  p r i v i l e g e s  w h i c h  

w i t n e s s e s  h a v e  In t h e  c o u r t s  of thi s  state, the o m b u d s m a n  m a y

(1) c o m p e l  by s ub p o e n a ,  at a s p e c i f i e d  t i m e  a n d  p l a c e ,  the 

a p p e a r a n c e  and  s w o r n  t e s t i m o n y  of a p e r s o n  w h o  t he  o m b u d s m a n  r e a s o n a b l y  

b e l i e v e s  m a y  be a b l e  to g iv e  i n f o r m a t i o n  r e l a t i n g  to a m a t t e r  u n d e r  

i n v e s t i g a t i o n ;  an d

(2) c o m p e l  a p e r s o n ,  by s u b p o e n a ,  to p r o d u c e  d o c u m e n t s ,  

pa p e r s ,  or o b j e c t s  w h i c h  th e  o m b u d s m a n  r e a s o n a b l y  b e l i e v e s  m a y  r e l a t e  to 

the m a t t e r  u n d e r  i n v e s t i g a t i o n .

(b) If a p e r s o n  r e f u s e s  to c o m p l y  w i t h  a s u b p o e n a  i s s u e d  u n d e r  (a) 

of t h i s  s e c t i on ,  th e  s u p e r i o r  court may, o n  a p p l i c a t i o n  o f  th e  o m b u d s m a n ,  

c o m p e l  o b e d i e n c e  by p r o c e e d i n g s  for c o n t e m p t  in the sam e  m a n n e r  as in 

th e  case of d i s o b e d i e n c e  to the r e q u i r e m e n t s  of a s u b p o e n a  i s s u e d  b y  the 

c o u r t  or r e f u s a l  to t e s t i f y  in the court.

(c) Pape r s , r e c o r d s ,  d o c u m e n t s ,  m e m o r a n d a ,  bi l l s ,  r e c e i p t s ,  p h o t o­

graphs, tap e  r e c o r d i n g s ,  le t t e r s ,  c o r r e s p o n d e n c e ,  i n v o i c e s ,  w o r k  o r d e r s ,  

w o r k i n g  p a p e r s ,  a g r e e m e n t s ,  n o t e s ,  r e p o r t s  a n d  a n y o t h e r  m a n n e r  of 

w r i t i n g ,  r e c o r d i n g  or d o c u m e n t  p o s s e s s e d  b y  or in the c u s t o d y  of an 

a g e n c y  m a y  be i n s p e c t e d  a n d  c o p i e d  by th e  o m b u d s m a n ,  n o t w i t h s t a n d i n g  a 

l a w  of the s tate m a k i n g  an y  of t h e s e  i t e m s  or the i n f o r m a t i o n  c o n t a i n e d  

in t h e m  c o n f i d e n t i a l .  H o w e v e r ,  a c c e s s  to c o n f i d e n t i a l  i t e m s  or i n f o r­

m a t i o n  is s u b je c t  to p r i o r  a p p r o v a l  of th e  s u p e r i o r  c o u r t  or a f e d e r a l  

c o u r t  of a p p r o p r i a t e  j u r i s d i c t i o n .  Th e o m b u d s m a n  m a y  no t  m a k e  p u b l i c  

d i s c l o s u r e  of i n f o r m a t i o n  r e q u i r e d  by l a w  to be c o n f i d e n t i a l .  T h e  o m­

b u d s m a n  or a m e m b e r  of hi s  s t a f f  w h o  m a k e s  p u b l i c  i n f o r m a t i o n  r e q u i r e d  

to be c o n f i d e n t i a l  is p u n i s h a b l e  u n d e r  AS 1 1 . 3 0 . 2 4 0 .  If an y  of t h e s e  

i t e m s  c o n t a i n  i n f o r m a t i o n  w h i c h  is in p a r t  a v a i l a b l e  to t he  o m b u d s m a n  

an d  in p art not a v a i l a b l e  t o  h i m  u n d e r  t h i s  s u b s e c t i o n ,  t h e  a g e n c y  s h a l l  

t a k e  th e steps t h a t  are n e c e s s a r y  to s e g r e g a t e  an d  r e l e a s e  t h e  a v a i l a b l e
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i n f o r m a t i o n  to t h e  o m b u d s m a n .

A R T I C L E  4. P R O C E D U R E  A N D  R E P O R T S  A F T E R  I N V E S T I G A T I O N .

Sec. 2 4 . 5 5 . 1 8 0 .  C O N S U L T A T I O N  W I T H  A G E N C Y .  B e f o r e  g i v i n g  a n  o p i n i o n  

or r e c o m m e n d a t i o n  w h i c h  is c r i t i c a l  of  a n  a g e n c y  o r  p e r s o n ,  th e  o m b u d s m a n  

s h a l l  c o n s u l t  w i t h  t h a t  a g e n c y  o r  p e r s o n .

Sec. 2 4 . 5 5 . 1 9 0 .  P R O C E D U R E  A F T E R  I N V E S T I G A T I O N .  (a) Th e  o m b u d s m a n  

s h a l l  r e p o r t  h i s  o p i n i o n  a n d  r e c o m m e n d a t i o n s  to a n  a g e n c y  if h e  finds, 

a f t e r  i n v e s t i g a t i o n ,  tha t

(1) a m a t t e r  s h o u l d  b e  f u r t h e r  c o n s i d e r e d  b y  t h e  a g e n c y ;

(2) a n  a d m i n i s t r a t i v e  act  s h o u l d  be m o d i f i e d  o r  c a n c e l l e d ;

(3) a s t a t u t e  or r e g u l a t i o n  o n  w h i c h  a n  a d m i n i s t r a t i v e  act is 

b a s e d  s h o u l d  b e  a l t e r e d ;

(4) r e a s o n s  s h o u l d  be g i v e n  f o r  a n  a d m i n i s t r a t i v e  act;

(5) a n y  o t h e r  a c t i o n  s h o u l d  b e  t a k e n  b y  th e  a g e n c y;

(6) t h e r e  ar e no g r o u n d s  f o r  a c t i o n  b y  th e  a g e n c y ;  or

(7) t h e  a g e n c y ’s act w a s  a r b i t r a r y  or c a p r i c i o u s ,  c o n s t i t u t e d

a n  a b u s e  o f  d i s c r e t i o n ,  o r  w a s  o t h e r w i s e  e r r o n e o u s  or not in a c c o r d a n c e  

w i t h  t h e  law.

(b) T h e  o m b u d s m a n  m a y  r e q u e s t  t h e  a g e n c y  to n o t i f y  him, w i t h i n  a

s p e c i f i e d  t i m e,  o f  a n y  a c t i o n  t a k e n  o n  hi s  r e c o m m e n d a t i o n s .

Sec. 24.55.200,. P U B L I C A T I O N  O F  R E C O M M E N D A T I O N S .  W i t h i n  a r e a s o n­

ab l e  a m o u n t  o f  t i m e  a f t e r  t h e  o m b u d s m a n  r e p o r t s  his o p i n i o n  a n d  r e c o m­

m e n d a t i o n s  to  a n  a g e n c y  he m a y  p r e s e n t  h i s  o p i n i o n  a n d  r e c o m m e n d a t i o n s  

to th e  g o v e r n o r ,  t h e  legislature,, a g r a n d  j ury, t h e  p u b l i c  or a n y  of 

th e se .  T h e  o m b u d s m a n  s h a l l  i n c l u d e  w i t h  h i s  o p i n i o n  an y  r e p l y  m a d e  by 

t h e  a g e nc y .

Sec. 2 4 . 5 5 . 2 1 0 .  N O T I C E  T O  T H E  C O M P L A I N A N T .  A f t e r  a r e a s o n a b l e  

t i m e  ha s  e l a p s e d ,  t h e  o m b u d s m a n  s h a l l  n o t i f y  th e  c o m p l a i n a n t  o f  the 

a c t i o n s  t a k e n  b y  h i m  a n d  b y  th e  a g e n c y ,

- 7 -  H C S  C S S B  1 (Finance)
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A R T I C L E  5. M I S C E L L A N E O U S .

Sec. 2 4 . 5 5 . 2 2 0 .  M I S C O N D U C T  B Y  A G E N C Y  P E R S O N N E L .  If th e  o m b u d s m a n  

b e l i e v e s  t h e r e  is a b r e a c h  of d u t y  or m i s c o n d u c t  by an  o f f i c e r  or era- J 

p l o y e e  of an a g e n c y  i n  the c o n d u c t  of hi s o f f i c i a l  d u t i e s ,  th e  o m b u d s m a n  

s h a l l  r e f e r  the m a t t e r  to t h e  c h i e f  e x e c u t i v e  o f f i c e r  of t h e  a g e n c y  or, 

w h e n  a p p r o p r i a t e ,  to a g r a n d  j u r y  or to a n o t h e r  a p p r o p r i a t e  o f f i c i a l  or 

a g e n c y .

Sec. 2 4 . 5 5 . 2 3 0 .  A N N U A L  R E P O R T .  The  o m b u d s m a n  s h a l l  s u b m i t  to the 

l e g i s l a t u r e  a n d  t h e  p u b l i c  an a n n u a l  r e p o r t  of hi s  a c t i v i t i e s  u n d e r  t his 

c h a p t e r .

Sec. 2 4 . 5 5 . 2 4 0 .  J U D I C I A L  R E V I E W .  A p r o c e e d i n g  o r  d e c i s i o n  of the 

o m b u d s m a n  m a y  be r e v i e w e d  in s u p e r i o r  c o u r t  o n l y  to d e t e r m i n e  if it is 

c o n t r a r y  to th e  p r o v i s i o n s  of t h i s  c h a pter.

Sec. 2 4 . 5 5 . 2 5 0 .  I M M U N I T Y  OF T H E  O M B U D S M A N .  No c i v i l  a c t i o n  m a y  be 

b r o u g h t  a g a i n s t  th e  o m b u d s m a n  or a m e m b e r  of h i s  s t a f f  for a n y t h i n g  d o n e  

said or o m i t t e d  in p e r f o r m i n g  hi s  d u t i e s  or r e s p o n s i b i l i t i e s  u n d e r  t his 

c h a p t e r .

Sec. 2 4 . 55 . 2 6 0 .  O M B U D S M A N’S P R I V I L E G E  N O T  TO T E S T I F Y .  T h e  o m b u d s­

m a n  a n d  hi s  s t a f f  m a y  no t  t e s t i f y  in a c o u r t  r e g a r d i n g  m a t t e r s  c o m i n g  to 

t h e i r  a t t e n t i o n  in th e  e x e r c i s e  or p u r p o r t e d  e x e r c i s e  of t h e i r  o f f i c i a l  

d u t i e s  e x c e p t  as m a y  be n e c e s s a r y  to e n f o r c e  th e  p r o v i s i o n s  of this 

c h a p t e r .

Sec. 2 4 . 55 . 2 7 0 .  L E T T E R S  TO O R  F R O M  O M B U D S M A N .  A l e t t e r  t o  the 

o m b u d s m a n  f r o m  a p e r s o n  h e l d  in c u s t o d y  by a n  a g e n c y  s h a l l  be f o r w a r d e d  

i m m e d i a t e l y ,  u n o p e n e d ,  to th e  o m b u d s m a n .  A l e t t e r  f r o m  the o m b u d s m a n  to 

a p e r s o n  h e l d  in c u s t o d y  by an a g e n c y  s h a l l  be d e l i v e r e d  i m m e d i a t e l y ,  

u n o p e n e d ,  to the pers on .

QcsiO o il  c  jr  o O n  nrrn/frp xnr\r> t t t t m  a t  a t  •DTT’T r r m T  a n rriTA M  mu -sxxiuLi r u n  o ni4ViiiiAi ur Aaii.i'iOx xiU'ixvjiM.

c h a p t e r  in n o  w a y  e x t e n d s  t h e ' t i m e  l i m i t  in w h i c h  j u d i c i a l  r e v i e w  of 
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Sec. 2 4 . 5 5 . 2 9 0 .  P E N A L T Y .  A p e r s o n  w h o  w i l f u l l y  h i n d e r s  t h e  l a w f u l  

a c t i o n s  o f  t h e  o m b u d s m a n  or hi s  sta f f ,  o r  w h o  w i l f u l l y  r e f u s e s  to com p l y  

w i t h  t h e i r  l a w f u l  d e m a n d s ,  or w h o  w i l f u l l y  v i o l a t e s  sec. 270 o f  t his 

c h a p t e r ,  is g u i l t y  o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  is p u n i s h a b l e  by 

a f i n e  o f  n o t  m o r e  t h a n  $1,000.

A R T I C L E  6. G E N E R A L  P R O V I S I O N S .

Sec. 2 4 . 5 5 . 3 0 0 .  A D M I N I S T R A T I V E  P R O C E D U R E  ACT. T h e  a d m i n i s t r a t i v e  

a c t s  o f  t h e  o m b u d s m a n  a r e  no t  s u b j e c t  to th e  p r o v i s i o n s  o f  the A d m i n i s­

t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) ,  e x c e p t  as p r o v i d e d  in sec. 90 o f  t his 

ch a p t e r .

Sec. 2 4 . 5 5 . 3 2 0 .  D E F I N I T I O N S .  In t h i s  c h a p t e r

(1) " a d m i n i s t r a t i v e  ac t "  m e a n s  a n  a c t i o n ,  o m i s s i o n ,  d e c i s i o n ,  

r e c o m m e n d a t i o n ,  p r a c t i c e ,  p o l i c y ,  or  p r o c e d u r e  of a n  a g e n c y ,  but  d o e s  no' 

i n c l u d e  t h e  p r e p a r a t i o n  or p r e s e n t a t i o n  o f  l e g i s l a t i o n  or t h e  substantiv* 

c o n t e n t  o f  a j u d i c i a l  o r d e r ,  d e c i s i o n  o r  o p i n i o n ;

(2) " a g e n c y "  i n c l u d e s  a d e p a r t m e n t ,  o f f i c e ,  i n s t i t u t i o n ,  

c o r p o r a t i o n ,  a u t h o r i t y ,  o r g a n i z a t i o n ,  c o m m i s s i o n ,  c o m m i t t e e ,  c o u n c i l  or 

b o a r d  o f  t h e  e x e c u t i v e ,  l e g i s l a t i v e  or j u d i c i a l  b r a n c h e s  o f  th e  state 

g o v e r n m e n t ,  a n d  a d e p a r t m e n t ,  o f f i c e ,  i n s t i t u t i o n ,  c o r p o r a t i o n ,  a u t h o r­

ity, o r g a n i z a t i o n ,  c o m m i s s i o n ,  c o m m i t t e e ,  c o u n c i l  or b o a r d  of t h e  s tate 

g o v e r n m e n t  i n d e p e n d e n t  of t he  e x e c u t i v e ,  l e g i s l a t i v e  a n d  j u d i c i a l  

b r a n c h e s ;  it a l s o  i n c l u d e s  an o f f i c e r ,  e m p l o y e e  or m e m b e r  of a n  " ag e n c y "  

a c t i n g  or p u r p o r t i n g  to act in the  e x e r c i s e  of h i s  o f f i c i a l  d u t i e s ,  but 

d o e s  n o t  i n c l u d e  t h e  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r  or a m e m b e r  o f  the 

l e g i s l a t u r e .

Sec. 2 4 . 5 5 . 3 3 0 .  S H O R T  T I T L E .  T h i s  c h a p t e r  m a y  be c i t e d  as Th e 

O m b u d s m a n  A c t .

* Sec. 2. A S  3 9 .2 5 .llO is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

- 9 -  H C S  C S S B  1 ( F i nance)
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* Sec. 3. AS 1 1 . 3 0 . 2 4 0  is a m e n d e d  to read:

Sec. 1 1 . 3 0 = 2 4 0 .  M I S H A N D L I N G  OF P U B L I C  R E C O R D S .  A p e r s o n  w h o  has 

the l e g a l  c u s t o d y  of an d  w h o  w i l f u l l y  d e s t r o y s ,  s e c r e t e s ,  or m u t i l a t e s  a 

p u b l i c  r e c o r d ,  b ook, pa p e r , or w r i t i n g ,  or a p e r s o n  [AN A T T O R N E Y ]  w h o  

w i l f u l l y  d e s t r o y s ,  s e c r et e s ,  or m u t i l a t e s  a p u b l i c  r e c o r d ,  bo o k ,  p a p e r ,  

or w r i t i n g ,  or w r o n g f u l l y  t a k e s  a p u b l i c  r e c o r d ,  b ook, p a p e r ,  or w r i t i n g  

f r o m  t h e p e r s o n  h a v i n g  l e g a l  c u s t o d y  of it, or w h o  h a s  o b t a i n e d  p o s s e s­

sion w r o n g f u l l y  a n d  r e f u s e s  or n e g l e c t s  to r e t u r n  or p r o d u c e  it w h e n  

l a w f u l l y  r e q u i r e d  or d e m a n d e d  so to do, or a p e r s o n  w h o  m a k e s  p u b l i c  a 

r e c o r d  m a d e  c o n f i d e n t i a l  u n d e r ,  or t h a t  is n o t  s u b j e c t  to i n s p e c t i o n  or 

c o p y i n g  u n d e r  the e x c e p t i o n s  to, AS 0 9 . 2 5 . 1 2 0 ,  is g u i l t y  of a m i s d e m e a n o

(16) th e  o m b u d s m a n  an d  his staff.

and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  by a fine o f  not l ess t h a n  $ 100 n o r  

m ore t h a n  $ 5 0 0 , or by  i m p r i s o n m e n t  f o r  no t  l ess t h a n  90 d a y s  n o r  m o r e  

t h a n  one y ear, or by b o t h  [ I M P R I S O N M E N T  IN T H E  P E N I T E N T I A R Y  F O R  N O T  L E S S  

T H A N  S I X  M O N T H S  N O R  M O R E  T H A N  O N E  YEAR, OR  B Y  I M P R I S O N M E N T  I N  A J A I L  F O R  

N O T  L E S S  T H A N  T H R E E  M O N T H S  N O R  M O R E  T H A N  O N E  YEAR, O R  B Y  A F I N E  O F  N O T  

L E S S  T H A N  $100 N O R  M O R E  T H A N  $500].

* Sec. 4. S e c t i o n  2 4 . 5 5 . 2 6 0  in sec, 1 of t h i s  A c t  a m e n d s  R u l e  43(h) o f  th 

R u l e s  of C i v i l  P r o c e d u r e  by e s t a b l i s h i n g  an a d d i t i o n a l  p r i v i l e g e  no t to 

t e s t i f y  in a c ou r t  an d  m u s t  r e c e i v e  a n  a f f i r m a t i v e  v o t e  o f  t w o - t h i r d s  of the 

full m e m b e r s h i p  of e a c h  h o u s e  in o r d e r  to be e f f e c t i v e .

* Sec. 5- T h i s  Act t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 0 1.- 

1 0 . 0 7 0( c ) .

H C S  C S S B  1 (Finance) -10- #


