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I n t r o d u c e d :  3 / 1 0 / 7 5
R e f e r r e d :  R e s o u r c e s  an d
J u d i c i a r y

IN T H E  H O U S E  B Y  M I L L E R  A N D  G A R D I N E R

H O U S E  B I L L  NO. 278 

IN T H E  L E G I S L A T U R E  O P  T H E  S T A T E  OP A L A S K A  

N I N T H  L E G I S L A T U R E  - P I R S T  S E S S I O N  

A B I L L

For an Act e n t i t l e d :  "An Act r e q u i r i n g  f i s h e r y  w a t e r  p r o t e c t i o n  r e p o r t s . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O P  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. AS 1 6 . 0 5 . 8 7 0  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 8 7 0 .  F I S H E R Y  W A T E R  P R O T E C T I O N  R E P O R T  [ P R O T E C T I O N  OP FISK 

A N D  GAME]. (a) The  c o m m i s s i o n e r  s h a l l , in a c c o r d a n c e  w i t h  the A d m i n i­

st r a t i v e  P r o c e d u r e  Act (AS 44.62) s p e c i f y  th e  v a r i o u s  r i v e r s ,  lakes, and 

s t r e a m s  or p a r t s  of t h e m  tha t  are u s e d  by [ I M P O R T A N T  F O R  T H E  S P A W N I N G  OR 

M I G R A T I O N  OP] a n a d r o m o u s  a n d  f r e s h w a t e r  fis h  fo r  s p a w n i n g ,  m i g r a t i o n  or 

r e a r i n g . H o w e v e r ,  r i v e r s ,  la k e s ,  an d  s t r e a m s  o r  p a r t s  of t h e m  that 

c o n t a i n  i n s i g n i f i c a n t  or n e g l i g i b l e  n u m b e r s  o f  f i s h  a n d  t hat h a v e  lit t l e  

or n o  p o t e n t i a l  fo r  g r e a t e r  c a p a c i t y ,  i n  the d e t e r m i n a t i o n  o f  the c o m­

m i s s i o n e r ,  a r e’ not r e q u i r e d  't'o' be s p e c i f i e d  u n d e r  t h i s  section. The list

r e q u i r e d  b y  t h i s  s e c t i o n  s h a l l  be' u p d a t e d  a n d  r e v i s e d  a n n u a l l y .  [ B E F O R E  

D E C E M B E R  31, 1 96 8 ,  T H E  S P E C I F I C A T I O N  M A Y  B E  M A D E  BY D E S I G N A T I N G  A R E A S  

W I T H I N  W H I C H  A L L  R I V E R S ,  L A K E S ,  A N D  S T R E A M S  A R E  C O N S I D E R E D  I M P O R T A N T  F O R  

T H E  S P A W N I N G  O R  M I G R A T I O N  O F  A N A D R O M O U S  PISH: P R O V I D E D ,  T H A T  T H E  A R E A S  

L I E  W I T H I N  50 M I L E S  O F  T H E  C O A S T L I N E  E X T E N D I N G  P R O M  D I X O N  E N T R A N C E  

T H R O U G H  F A L S E  P A S S  TO C A P E  M E N S H I K O F , I N C L U D I N G  A L L  I S L A N D S  E A S T  OF F A L S E  

PASS. A P E R S O N  G I V I N G  N O T I C E  U N D E R  (b) OP T H I S  S E C T I O N  B E F O R E  

D E C E M B E R  31, 1 968, MAY, IP T H E  A C T I V I T Y  IS T O  T A K E  P L A C E  W I T H I N  S U C H  A 

D E S I G N A T E D  A R E A , R E Q U E S T  T H E  C O M M I S S I O N E R  TO S P E C I F Y  I N D I V I D U A L L Y  BY N A M E  

O R  N U M B E R ,  T H E  P A R T I C U L A R  R I V E R S ,  L A K E S ,  A N D  S T R E A M S  O R  P A R T S  OF T H E M  

W I T H I N  T H E  A R E A  O F  O P E R A T I O N S  D E S C R I B E D  IN T H E  N O T I C E  W H I C H  A R E  I M P O R T A N  

F O R  T H E  S P A W N I N G  A N D  M I G R A T I O N  OF A N A D R O M O U S  FISH. U P O N  R E C E I P T  O F  TH E
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R E Q U E S T  T H E  C O M M I S S I O N E R  S H A L L  P R O M P T L Y  M A K E  T H E  D E S I G N A T I O N . ]

(b) If a p e r s o n  or g o v e r n m e n t a l  a g e n c y  d e s i r e s  to c o n s t r u c t  a 

h y d r a u l i c  p r o j e c t ,  o r  use, d i v e r t ,  o b s t r u c t ,  p o l l u t e ,  or c h a n g e  the 

n a t u r a l  f l o w  or be d  of a s p e c i f i e d  rive r ,  lake, or stream, or to u s e  

w h e e l e d ,  t r a c k e d ,  or e x c a v a t i n g  e q u i p m e n t  or l o g - d r a g g i n g  e q u i p m e n t  in 

the b e d  o f  a s p e c i f i e d  r i v e r ,  lake, or s t r e a m ,  or in a n y  o t h e r  way c o n­

struct a p r o j e c t  or e n g a g e  in an a c t i v i t y  or a c t i o n  w h i c h ,  r e g a r d l e s s  of  |

l o c a t i o n  m a y  h a v e  a s i g n i f i c a n t  e f f e c t  on a s p e c i f i e d  ri v e r ,  lake, J
!

stream, or p a r t  of it, the p e r s o n  or g o v e r n m e n t a l  a g e n c y  s h a l l  n o t i f y  

the c o m m i s s i o n e r  o f  t h i s  i n t e n t i o n  in w r i t i n g  b e f o r e  [THE] b e g i n n i n g  [OF] 

th e  c o n s t r u c t i o n ^  [OR] u s e , a c t i v i t y ,  or a c t i o n .

(c) Th e  c o m m i s s i o n e r  s h a l l  a c k n o w l e d g e  r e c e i p t  of  the n o t i c e  b y  

r e t u r n  a i r  mail. Th e  [IF T H E ]  c o m m i s s i o n e r  o r  his d e s i g n e e  [ D E T E R M I N E S  

TO D O  SO, HE ]  shall, in the l e t t e r  of a c k n o w l e d g e m e n t ,  r e q u i r e  the 

p e r s o n  or g o v e r n m e n t a l  a g e n c y  to s u b m i t  to h i m  full p l a n s  a n d  s p e c i f l e a -  

t i o n s  of th e  p r o p o s e d  p r o j e c t ,  a c t i v i t y  or' a c t i o n  [ C O N S T R U C T I O N  OR WORK],! 

c o m p l e t e  p l a n s  and s p e c i f i c a t i o n s  for the p r o p e r  p r o t e c t i o n  o f  fis h

an d  a s s o c i a t e d  s t r e a m  h a b i t a t  [AND G AM E ]  in c o n n e c t i o n  w i t h  t h e  c o n s t r u c­

tion, o p e r a t i o n  and t e r m i n a t i o n  o f  the  p r o j e c t ,  a c t i v i t y  or a c t i o n  

[ C O N S T R U C T I O N  OR W O R K ,  O R  IN C O N N E C T I O N  W I T H  T H E  U S E ],  an d  t h e  a p p r o x i­

ma t e  date th e  p r o j e c t ,  a c t i v i t y  or a c t i o n  [ C O N S T R U C T I O N ,  W O R K ,  OR U S E ]  

w i l l  begi n ,  a n d  s h a l l r e q u i r e  the p e r s o n  or g o v e r n m e n t a l  a g e n c y  to o b t a i n  

w r i t t e n  a p p r o v a l  f r o m  h i m  as to the s u f f i c i e n c y  of th e p l a n s  or s p e c i f i­

cat i o n s  b e f o r e  the p r o p o s e d  p r o j e c t ,  a c t i v i t y  or a c t i o n  [ C O N S T R U C T I O N  OR 

USE ] is begun.

* Sec. 2. AS 1 6 . 0 5 . 8 7 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(d) B e f o r e  a p p r o v a l  b y  the c o m m i s s i o n e r  of a p r o j e c t ,  a c t i v i t y  or 

a c t i o n  s p e c i f i e d  in (b) o f  t h i s  s e c t io n ,  the d e p a r t m e n t ,  w i t h  the a s s i s­

tan c e  of a n y  o t h e r  s t a t e  d e p a r t m e n t  it r e q u e s t s ,  s h a l l  p r e p a r e  a d e t a i l e c

H B  278 " 2 ~



I

2

3

4

5

6

7

8

.. 9

10

11

12

13

14

15

16

17

18

19

20

2!

22

23

24

25

26

27

28

29

f i s h e r y  w a t e r  p r o t e c t i o n  r e p o r t  to i n c l u d e  but not be l i m i t e d  to the 

f o l l o w i n g :

(1) the p h y s i c a l ,  b i o l o g i c a l ,  a n d  h y d r o l o g i c a l  e f f e c t  of the 

p r o p o s e d  p r o j e c t ,  a c t i v i t y  or a c t i o n ;

(2) a n y  a d v e r s e  e n v i r o n m e n t a l  e f f e c t s  w h i c h  c a n n o t  be a v o i d e d  

if t h e  p r o j e c t ,  a c t i v i t y  or a c t i o n  is u n d e r t a k e n ;

(3) m i t i g a t i o n  m e a s u r e s  a v a i l a b l e  to m i n i m i z e  the a d v e r s e  

e f f e c t s  of the  p r o j e c t ,  a c t i v i t y ,  or a c t i o n ;

(4) a l t e r n a t i v e s  to the p r o p o s e d  p r o j e c t ,  a c t i v i t y  or acti o n;

(5) the r e l a t i o n s h i p  b e t w e e n  t h e  s h o r t - t e r m  us e  of the wkter-, 

an d  the m a i n t e n a n c e  o f  its l o n g - t e r m  p r o d u c t i v i t y ;  a n d

(6) the b o u n d a r i e s  of the a r e a  w h i c h  m a y  b e  a f f e c t e d  b y  the

I
p r o p o s e d  a c t i v i t y .

(e) If th e  c o m m i s s i o n e r ,  b e f o r e  p r e p a r a t i o n  o f  t h e  r e p o r t  d e t e r­

m i n e s  tha t  th e  p r o j e c t ,  a c t i v i t y ,  or a c t i o n  m a y  h a v e  a s i g n i f i c a n t  

a d v e r s e  e f f e c t  on  th e  r i v e r ,  lake, or s t r e a m  a n d  t h a t  it is l i k e l y  to 

d i s t u r b  or d e s t r o y  th e s p a w n i n g ,  m i g r a t i o n ,  or r e a r i n g  a r e a . f o r  fish, he 

shall, a f t e r  a d e q u a t e  n o t i c e ,  h o l d  a p u b l i c  h e a r i n g  in the a r e a  of the 

p r o p o s e d  p r o j e c t ,  a c t i v i t y ,  o r  a c t i o n  or in the n e a r e s t  p o p u l a t i o n  

c e n t e r  to it, as a p p r o p r i a t e .  The n o t i c e  s h a l l  g i v e  p e r s o n s  th e o p p o r­

tu n i t y  to f i l e  w i t h  th e  c o m m i s s i o n e r  w r i t t e n  o b j e c t i o n s  to the p r o p o s e d  

p r o j e c t ,  a c t i v i t y ,  or a c t i o n ,  in a d d i t i o n  to or in l i e u  of o r a l  t e s t i­

mony., N o t i c e  r e q u i r e d  in t h i s  s e c t i o n  s h a l l  be by p u b l i c a t i o n  in the 

n e w s p a p e r  o f  g e n e r a l  d i s t r i b u t i o n  n e a r e s t  th e  p r o p o s e d  p r o j e c t ,  a c t i v i t y  

or acti o n .  A f t e r  t h e  h e a r i n g ,  the c o m m i s s i o n e r  s h a l l  p r e p a r e  the r e p o r t  

r e q u i r e d  u n d e r  (d) o f  t h i s  s e c t i o n  a n d  i n c l u d e  in it w r i t t e n  r e s p o n s e  to 

q u e s t i o n s  r a i s e d  at t h e  h e a r i n g .  If the c o m m i s s i o n e r  d e t e r m i n e s  that 

th e  p r o j e c t ,  a c t i v i t y  or a c t i o n  is l i k e l y  to s i g n i f i c a n t l y  d i s t u r b  or 

d e s t r o y  the s p a w n i n g ,  m i g r a t i o n ,  or r e a r i n g  a r e a  f o r fish, he s hall
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r e f u s e  to a p p r o v e  it u n l e s s  all of the f o l l o w i n g  apply;

(1) t h e r e  is no m o r e  p r u d e n t  a n d  f e a s i b l e  a l t e r n a t i v e  to the 

p r o j e c t ,  a c t i v i t y  or action;

(2) the p r o j e c t ,  a c t i v i t y  or a c t i o n  w i l l  be u n d e r t a k e n  in 

s u c h  a m a n n e r  as to a v o i d  or m i n i m i z e  its a d v e r s e  e f f e c t ;  a n d  |

(3) the p u b l i c  b e n e f i t  to be d e r i v e d  f r o m  t h e  p r o j e c t ,  j 

a c t i v i t y  or a c t i o n  s u b s t a n t i a l l y  o u t w e i g h s  its a d v e r s e  e f f e c t  on the

e n v i r o n m e n t  or r e s o u r c e  i n v olved.

/ \ I
(f) If the p r o j e c t ,  a c t i v i t y  or a c t i o n  w i l l  h a v e  an a d v e r s e  e f f e c t  s

o n  the e n v i r o n m e n t  or r e s o u r c e  i n v o l v e d  but is a p p r o v e d  u n d e r  (e)(1) -

(3) of t his s e c t i o n,  the c o m m i s s i o n e r  m a y  r e q u i r e  the p e r s o n  or a g e n c y

to tak e s p e c i f i c  a c t i o n  to m i n i m i z e  the  a d v e r s e  ef f e c t ,  i n c l u d i n g  but

not l i m i t e d  to the c o n s t r u c t i o n  of f a c i l i t i e s  to a l l o w  the f ree i n g r e s s  ,

or e g r e s s  of f i s h  to or f r o m  the w a t e r s  d u r i n g  s p a w n i n g ,  m i g r a t i o n  or

r e a r i n g .

* Sec. 3« AS l 6 . 0 5 . 8 8 0  is a m e n d e d  to read:

Sec. 16 . 0 5 . 8 8 0 .  V I O L A T I O N  OP SECS. 8?0 - 895 OF T HI S  C H A P TE R .  If 

a p e r s o n  or g o v e r n m e n t a l  a g e n c y  b e g i n s  c o n s t r u c t i o n  on a w o r k  or p r o j e c t  I 

or use or e n g a g e s  in an a c t i v i t y  or a c t i o n  for w h i c h  n o t i c e  is r e q u i r e d  

by sec. 870 of t h i s  c h a p t e r  w i t h o u t  f i r s t  p r o v i d i n g  p l a n s  an d  s p e c i f i­

cat i o n s  s u b j e c t  to the a p p r o v a l  of the c o m m i s s i o n e r  for the p r o p e r  p r o­

t e c t i o n  of fi s h  [AND GAME], a n d  w i t h o u t  f i r s t  h a v i n g  o b t a i n e d  w r i t t e n

\
a p p r o v a l  of the c o m m i s s i o n e r  as to the a d e q u a c y  o f  th e  p l a n s  and 

s p e c i f i c a t i o n s  s u b m i t t e d  for the p r o t e c t i o n  of f i s h  [AND GAME], he is 

g u i l t y  of a m i s d e m e a n o r .  If a p e r s o n  or g o v e r n m e n t a l  a g e n c y  is c o n­

v i c t e d  of v i o l a t i n g  secs. 870 - 895 of t h i s  c h a p t e r  or c o n t i n u e s  a use, 

a c t i v i t y ,  a c t i on ,  w o r k  or p r o j e c t  w i t h o u t  f u l l y  c o m p l y i n g  w i t h  

secs. 870 - 895 of thi s  c h a p t e r ,  the use. a c t i v i t y ,  a c t i o n ,  w o r k ,  or 

p r o j e c t  is a p u b l i c  n u i s a n c e  an d  is s u b j e c t  to a b a t e m e n t .  T h e  cost of I
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r e s t o r i n g  a s p e c i f i e d  r i v e r ,  lake, or s t r e a m  to its o r i g i n a l  c o n d i t i o n  

sh a l l  be b o r n e  b y  the v i o l a t o r  a n d  s ha l l  be in a d d i t i o n  to t h e  p e n a l t y  

i m p o s e d  b y  the court.

* Sec. 4. AS 1 6 . 0 5 . 8 9 5  is a m e n d e d  to read:

Sec. 1 6 . 0 5 . 8 9 5 .  P E N A L T Y  F O R  C A U S I N G  M A T E R I A L  DAMA GE .  If a p e r s o n  

or g o v e r n m e n t a l  a g e n c y  f a i l s  to n o t i f y  t h e  c o m m i s s i o n e r  of a n y  c o n s t r u c -  

tionj_ [OR] u s e , p r o j e c t ,  a c t i v i t y  or a c t i o n  that c a u s e s  m a t e r i a l  d a m a g e  

to the s p a w n i n g  b e d s , o r  p r e v e n t s  or i n t e r f e r e s  w i t h  th e  s p a w n i n g ,  

m i g r a t i o n  or r e a r i n g  of [ A N A D R O M O U S ]  fish, or by n e g l e c t  or n o n c o m p l i a n c e  

w i t h  p l a n s  and s p e c i f i c a t i o n s  r e q u i r e d  a n d  a p p r o v e d  b y  the c o m m i s s i o n e r  

c a u s e s  m a t e r i a l  d a m a g e  to the s p a w n i n g  b e d s  or p r e v e n t s  or i n t e r f e r e s  

w i t h  the s p a w n i n g , m i g r a t i o n  or r e a r i n g  o f  [ A N A D R O M O U S ]  fish, th e  p e r s o n  

or g o v e r n m e n t a l  a g e n c y  s h a l l  be g u i l t y  of a m i s d e m e a n o r .

* Sec. 5- AS 1 6 . 0 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 6 . 0 5 . 8 9 7 .  C O M M O N  I N T E R F E R E N C E .  It is u n l a w f u l  fo r  a p e r s o n  

or g o v e r n m e n t a l  a g e n c y  to o b s t r u c t ,  d i v e r t  or p o l l u t e  a ri v e r , lake, or 

stream, o r  p art of it, u s e d  by f i s h  for s p a w n i n g ,  m i g r a t i o n  or r e a r i n g  

b y  f e l l i n g  t r e e s  or t i m b e r  In t h o s e  w a t e r s ,  c as t i n g ,  p a s s i n g ,  t h r o w i n g  

or d u m p i n g  any t r e e  l i m b s  or f o l i a g e ,  u n d e r b r u s h ,  stumps, r u b b i s h ,  earth, 

stones, r o c k  or o t h e r  d e b r i s ,  or p a s s i n g  o r  d u m p i n g  s a w dust, p l a n e  

s h a v i n g s ,  o r  o t h e r  w a s t e  or r e f u s e  o f  a n y  k i n d  In t h o s e  wate r s .

* Sec. 6 . AS 4 6 . 1 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 4 6 . 1 5 . 0 2 0 .  R E S P O N S I B I L I T Y  F O R  F I S H  W A T E RS .  The a u t h o r i t y  

to r e v i e w  a n d  a p p r o v e  p r o j e c t s ,  a c t i v i t i e s ,  a n d  a c t i o n s  a f f e c t i n g  fish 

g r a n t e d  to the c o m m i s s i o n e r  o f  f i s h  an d  ga m e  u n d e r  AS 1 6 . 0 5 . 8 7 0  - 

1 6 . 0 5 . 9 0 0  is not a f f e c t e d  b y  t his c h a p t e r.  H o w e v e r ,  r i g h t s  r e l a t i n g  to 

t h o s e  w a t e r s  m a y  be d e t e r m i n e d  u n d e r  t h i s  c h a p t e r  w h e n  not in c o n f l i c t  

w i t h  AS 1 6 . 0 5 . 8 7 0  - 1 6 . 0 5 . 9 0 0 .

* Sec. 7. AS 1 6 . 1 0 . 0 1 0  - 1 6 . 1 0 . 0 5 0  ar e  r e p e a l e d .
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