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BY T H E  R U L E S  C O M M I T T E E  BY
IN T H E  H O U S E  R E Q U E S T  OP T H E  G O V E R N O R

H O U S E  B I L L  NO. 137 

I N  T H E  L E G I S L A T U R E  OP  T H E  S T A T E  O P  A L A S K A  

N I N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

Fo r  a n  Act e n t i t l e d :  " A n  A c t  p r o h i b i t i n g  m o n o p o l i e s  a n d  c o m b i n a t i o n s  in

r e s t r a i n t  o f  t r a d e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OP T H E  S T A T E  OP ALAS K A :

* S e c t i o n  1. A S  45 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  51. M O N O P O L I E S ;  R E S T R A I N T  OP TRADE.

A R T I C L E  1. S U B S T A N T I V E  P R O V I S I O N S .

Sec. 4 5 . 5 1 . 0 1 0 .  C O M B I N A T I O N S  I N  R E S T R A I N T  OP T R A D E  U N L A W F U L .

E v e r y  c o n t r a c t ,  c o m b i n a t i o n  in th e  f o r m  o f  t ru s t  or o t h e r w i s e ,  or 

c o n s p i r a c y ,  i n  r e s t r a i n t  o f  t r a d e  or c o m m e r c e  is u n l a w f u l .

Sec. 4 5 . 5 1 . 0 2 0 .  M O N O P O L I E S  A N D  A T T E M P T E D  M O N O P O L I E S  U N L A W FU L .

It is u n l a w f u l  f o r  a n y  p e r s o n  t o  m o n o p o l i z e ,  o r  a t t e m p t  to m o n o p o l i z e ,  

or c o m b i n e  or c o n s p i r e  w i t h  any o t h e r  p e r s o n  or p e r s o n s  to m o n o p o l i z e  

any p a r t  o f  t r a d e  o r  c o m m e r ce .

Sec. 4 5 . 5 1 . 0 3 0 .  T R A N S A C T I O N S  A N D  A G R E E M E N T S  N O T  T O  U S E  O R  D E A L  

I N  C O M M O D I T I E S  O R  S E R V I C E S  U N L A W F U L .  It is u n l a w f u l  for a n y  p e r s o n  to 

l e a s e  or m a k e  a s a l e  or c o n t r a c t  for s a l e  o f  goods, w a r e s ,  m e r c h a n d i s e ,  

m a c h i n e r y ,  s u p p l i e s ,  or o t h e r  c o m m o d i t i e s ,  or s e r vi c e s ,  w h e t h e r  p a t e n t e d  

or u n p a t e n t e d ,  f o r  use, c o n s u m p t i o n ,  e n j o y m e n t ,  or resa l e ,  or fix a 

p r i c e  c h a r g e d  f o r  it, o r  d i s c o u n t  from, o r  r e b a t e  upon, that price, on 

th e  c o n d i t i o n ,  a g r e e m e n t ,  or u n d e r s t a n d i n g  t ha t  the l e s s e e  or p u r c h a s e r  

w i l l  n o t  u s e  or d e a l  in t h e  goo d s ,  w a r e s ,  m e r c h a n d i s e ,  m a c h i n e r y ,  

s u p p l i e s ,  o r  o t h e r  c o m m o d i t y  or s e r v i c e  o f  a c o m p e t i t o r  or c o m p e t i t o r s

of  t h e  l e s s o r  o r  s e l l e r ,  w h e r e  the  e f f e c t  o f  the lease, s ale or c o n t r a c t  

f o r  s a l e ,  o r  of t h e  c o n d i t i o n ,  a g r e e m e n t ,  o r  u n d e r s t a n d i n g  m a y  be sub-

I n t r o d u c e d :  2 / 1 0 / 7 5
R e f e r r e d :  J u d i c i a r y
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s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  or t e n d  to c r e a t e  a m o n o p o l y  in an y  j

line o f  c o m m e r c e .  1

Sec. 4 5 . 5 1 . 0 4 0 .  U N F A I R  C O M P E T I T I O N ,  D E C E P T I V E  P R A C T I C E S  U N L A W F U L .  

U n f a i r  m e t h o d s  o f  c o m p e t i t i o n  o r  d e c e p t i v e  p r a c t i c e s  In the c o n d u c t  of j

an y  t r a d e  o r  c o m m e r c e  is u n l a w f u l .  I

Sec. 4 5 . 5 1 . 0 5 0 .  M E R G E R S ,  A C Q U I S I T I O N S ,  U N L A W F U L  W H E N  C O M P E T I T I O N  

L E S S E N E D .  (a) It is u n l a w f u l  f o r  any p e r s o n  to a c q u i r e  a n d  hold, 

d i r e c t l y  or i n d i r e c t l y ,  t h e  w h o l e  or an y  par t  of th e  stock, o t h e r  

sh a r e  c a p i t al ,  o r  a s s e t s  of any o t h e r  c o r p o r a t i o n  w h e t h e r  or not 

a c q u i r e d  b e f o r e  the e f f e c t i v e  d a t e  o f  t hi s  A c t  w h e r e  the e f f e c t  of the 

a c q u i s i t i o n  a n d  h o l d i n g  m a y  be s u b s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  or 

to t e n d  to c r e a t e  a m o n o p o l y  in a n y  line of c o m m e r c e  in the S t a t e  of 

A l a s k a  o r  i n  any  s e c t i o n  o f  the state. T h i s  s u b s e c t i o n  d o e s  no t  a p p l y  J

to p e r s o n s  p u r c h a s i n g  s u c h  s t o c k  s o l e l y  for i n v e s t m e n t  if it is no t  J

u s e d  b y  v o t i n g  o r  o t h e r w i s e  to b r i n g  ab o u t ,  or in  a t t e m p t i n g  to b r i n g  j

a b o u t , th e  s u b s t a n t i a l  l e s s e n i n g  of c o m p e t i t i o n .  N o t h i n g  in thi s  

s u b s e c t i o n  p r e v e n t s  a c o r p o r a t i o n  f r o m  c a u s i n g  t h e  f o r m a t i o n  of s u b s i d i a r y  

c o r p o r a t i o n s  for the a c t u a l  c a r r y i n g  o n  o f  t h e i r  i m m e d i a t e  l a w f u l  

b u s i n e s s ,  or the n a t u r a l  an d  l e g i t i m a t e  b r a n c h e s  or e x t e n s i o n s  of it, 

or f r o m  o w n i n g  a n d  h o l d i n g  a l l  or a p a r t  of th e  s t o c k  o f  the  s u b s i d i a r y  

c o r p o r a t i o n ,  w h e n . t h e  e f f e c t  o f  th e  f o r m a t i o n  is not s u b s t a n t i a l l y  to 

l e s s e n  c o m p e t i t i o n .

(b) W h e r e  the c o u r t  finds t h a t  t h e e f f e c t  of the h o l d i n g  of s u c h  

s'bockj Octp i i & 1 5 on cissois is sufoS’fcciiYbially to l e s s e n  c o m p e t i t i o n  *

or t e n d s  to c r e a t e  a m o n o p o l y ,  t h e n  the c o u r t  s h a l l o r d e r  the d i v e s t i t u r e  I 

or o t h e r  d i s p o s i t i o n  of the  stock, s h a r e  c a p i t a l ,  or  a s s e t s  a n d  s h a l l  I 

p r e s c r i b e  a r e a s o n a b l e  time, m a n n e r ,  a n d  d e g r e e  of the d i v e s t i t u r e  or 

o t h e r  d i s p o s i t i o n  of it. H o w e v e r ,  the c o u r t  m a y  not o r d e r  the d i v e s t i t u r e  

or o t h e r  d i s p o s i t i o n  of t h e  a s s e t s  o f  the c o r p o r a t i o n  u n l e s s  it is

- 2 -

HB 137



1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

n e c e s s a r y  t o  e l i m i n a t e  the l e s s e n i n g  o f  c o m p e t i t i o n  or the t e n d e n c y  to 

c r e a t e  a m o n o p o l y .

(c) T h i s  s e c t i o n  d o e s  not a p p l y  to m e r g e r s ,  a c q u i s i t i o n s  or 

h o l d i n g  c o m p a n i e s  p e r m i t t e d  by AS 0 6 . 0 5 . 2 3 5  n o r  to any m e r g e r  c a r r i e d  

out i n  a c c o r d a n c e  w i t h  AS 2 1 . 6 9 . 5 9 0  - 2 1 .6 9 . 6 0 0 ,  n o r  to m e r g e r s ,  

a c q u i s i t i o n s  or h o l d i n g  c o m p a n i e s  p e r m i t t e d  a n d  r e g u l a t e d  b y  a r e g u l a­

t o r y  a g e n c y  o f  the U n i t e d  S t a t e s  h a v i n g  j u r i s d i c t i o n  a n d  c o n t r o l  o ve r  

s u c h  m e r g e r s  an d  a c q u i s i t i o n s .

Sec. il5.51.060. I N T E R L O C K I N G  D I R E C T O R A T E S  A N D  R E L A T I O N S H I P S .

(a) It is u n l a w f u l  for a n y  p e r s o n  to be at th e  s ame tim e a d i r e c t o r ,  

o f f i c e r ,  p a r t n e r ,  or t r u s t e e  in a n y  two o r  m o r e  firms, p a r t n e r s h i p s ,  

t r u s t s ,  a s s o c i a t i o n s ,  o r  c o r p o r a t i o n s  or a n y  c o m b i n a t i o n  o f  t h e m  

e n g a g e d  in c o m m e r c e ,  if t h e s e  firms, p a r t n e r s h i p s ,  t r u s t s , a s s o c i a t i o n s ,  

or c o r p o r a t i o n s  or a n y  c o m b i n a t i o n  o f  them, a r e  or h a v e  b e e n  by 

v i r t u e  o f  t h e i r  b u s i n e s s  a n d  l o c a t i o n  or o p e r a t i o n ,  c o m p e t i t o r s ;  or 

w h e r e  the e f f e c t  m a y  be s u b s t a n t i a l l y  to l e s s e n  c o m p e t i t i o n  o r  t e n d  to 

c r e a t e  a m o n o p o l y .

(b) N o  p e r s o n  m a y  by the u s e  o f  a r e p r e s e n t a t i v e  e f f e c t u a t e  the 

r e s u l t  p r o h i b i t e d  i n  (a) o f  thi s  section.

(c) Th e  v a l i d i t y  or i n v a l i d i t y  of  an y  ac t  of a n y  d i r e c t o r ,  

o f f i c e r ,  o r  t r u s t e e  d o n e  b y  h i m  w h i l e  o c c u p y i n g  s u c h  a p o s i t i o n  in 

v i o l a t i o n  o f  t his s e c t i o n  s h al l  b e  d e t e r m i n e d  by th e s t a t u t o r y  and 

c o m m o n  l a w  of thi s s t a t e  r e l a t i n g  to c o r p o r a t i o n s ,  trus t s , or a s s o c i a­

tions.

(d) T h e  a t t o r n e y  g e n e r a l  m a y  b r i n g  an a c t i o n  at a n y  t i m e  to 

c a u s e  a d i r e c t o r ,  o f f i c e r ,  o r  t r u s t e e  w h o  m a y  be o c c u p y i n g  s u c h  a 

p o s i t i o n  in v i o l a t i o n  o f  t h i s  s e ct i o n ,  to v a c a t e  th e  o f f i c e  or o f f i c e s  

to e f f e c t u a t e  th e  t e r m i n a t i o n  o f  the p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n­

shi p  .
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(e) An y  p e r s o n  a f f e c t e d  b y  any act of a d i r e c t o r ,  o f f i c e r ,  or 

t r u s t e e  m a y  b r i n g  an a c t i o n  at any t ime to c ause t h e  d i r e c t o r ,  o f f ic e r ,  

o r  t r u s t e e  w h o  m a y  be o c c u p y i n g  su c h  a p o s i t i o n  in v i o l a t i o n  o f  this 

s e c t i o n  to t e r m i n a t e  the p r o h i b i t e d  i n t e r l o c k i n g  r e l a t i o n s h i p .

(f) T h e court, u p o n  f i n d i n g  that a d i r e c t o r ,  o f f i c e r ,  or t r u s t e e

is h o l d i n g  o f f i c e  in v i o l a t i o n  of this s e c t i o n ,  s hall o r d e r  the p e r s o n

to t e r m i n a t e  the i n t e r l o c k i n g  r e l a t i o n s h i p ,  and, in the cas e  of a 

t r u s t e e ,  t h e  c ourt may, w h e n  it c o n s i d e r s  a p p r o p r i a t e ,  o r d e r  the 

t r u s t e e  to v a c a t e  his offi c e .  Any r e m e d y  p r o v i d e d  in t his s e c t i o n  

d o e s  not l i m i t  a n d  is in a d d i t i o n  to a n y o t h e r  r e m e d y  a v a i l a b l e  u n d e r

a n y  o t h e r  s e c t i o n  of this c h a p t e r  or a n y  o t h e r  law.

Sec. 4 5 . 5 1 . 0 7 0 .  E X E M P T I O N S .  (a) T h i s  c h a p t e r  d o e s  not f o r b i d  

the e x i s t e n c e  or o p e r a t i o n  o f  labor, a g r i c u l t u r a l  or h o r t i c u l t u r a l  

o r g a n i z a t i o n s  c r e a t e d  for the p u r p o s e  of m u t u a l  help, a n d  not c o n d u c t e d  

f o r  p r o f i t ,  o r  f o r b i d  or r e s t r a i n  m e m b e r s  o f  t h o s e  o r g a n i z a t i o n s  f r o m  

l a w f u l l y  c a r r y i n g  out the l e g i t i m a t e  o b j e c t i v e s  of them; n o r  a r e  t h o s e  

o r g a n i z a t i o n s  or m e m b e r s  i l l e g a l  c o m b i n a t i o n s  or c o n s p i r a c i e s  in 

r e s t r a i n t  o f  t r a d e  u n d e r  the p r o v i s i o n s  o f  thi s  chapter.

(b) T h i s  c h a p t e r  d oes not f o r b i d  a c t i o n s  o r  a r r a n g e m e n t s  a u t h o r i z e !  

o r  r e g u l a t e d  u n d e r  t h o s e  law s  o f  the U n i t e d  S t a t e s  w h i c h  e x e m p t  t h o s e  

a c t i o n s  or a r r a n g e m e n t s  f r o m  th e  a n t i t r u s t  laws o f  th e  U n i t e d  S t a t e s

or u n d e r  t h e  f o l l o w i n g  s t a t u t e s  o f  t h i s  state:

(1) A S  0 6. 0 5 . 2 3 5 ;  a n d

(2) A S  10.15.

(c) P e r s o n s  e n g a g e d  in t h e  b u s i n e s s  of  c o m m e r c i a l  f i s h i n g  m a y  

act t o g e t h e r  in a s s o c i a t i o n s ,  c o r p o r a t e  o r  o t h e r w i s e ,  w i t h  or w i t h o u t  

c a p i t a l  s t o c k  in c o l l e c t i v e l y  h a n d l i n g  a n d  m a r k e t i n g  f i s h  w i t h o u t  

v i o l a t i n g  th e  p r o v i s i o n s  o f  t his chapter. T h e s e  a s s o c i a t i o n s  m a y  h a v e  ! 

m a r k e t i n g  a g e n c i e s  in common; and t h e s e  a s s o c i a t i o n s  a n d  t h e i r  m e m b e r s
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m a y  m a k e  t h e  n e c e s s a r y  c o n t r a c t s  and a g r e e m e n t s  to e f f e c t  t h o s e  p u r­

p o s e s  .

A R T I C L E  2. E N F O R C E M E N T  P R O V I S I O N S .

Sec. 4 5 . 5 1 . 1 0 0 .  C O N T R A C T S  V O I D A B L E .  A c o n t r a c t  or a g r e e m e n t  in 

v i o l a t i o n  of  any p r o v i s i o n  o f  t h i s  c h a p t e r  is v o i d a b l e  by e i t h e r  p a r t y  

as to f u t u r e  p e r f o r m a n c e  by  e i t h e r  par t y ;  h o w e v e r ,  the c o u r t  may, in 

its d i s c r e t i o n ,  o r d e r  p a y m e n t  f or  g o o d s  o r  s e r v i c e s  a l r e a d y  r e c e i v e d  

to p r e v e n t  u n j u s t  e n r i c h m e n t .

Sec. 4 5 . 5 1 . 1 1 0 .  S U I T S  BY P E R S O N S  I N J U R E D .  (a) A n y  p e r s o n  wh o 

is i n j u r e d  in h i s  b u s i n e s s  o r  p r o p e r t y  by a v i o l a t i o n  of secs. 10, 20,

30, 40, 50 or 60 o f  t h i s  c h a p t e r ,  o r  a n y  p e r s o n  so I n j u r e d  b e c a u s e  he 

r e f u s e s  to a c c e d e  to a p r o p o s a l  f o r  an a r r a n g e m e n t  w h i c h ,  if c o n s u m m a t e d ,  

w o u l d  be a v i o l a t i o n  of secs. 10, 20, 30, 40, 50 or 60 o f  t h i s  chapter, 

m a y  b r i n g  a c i v i l  a c t i o n

(1) for d a m a g e s  s u s t a i n e d  b y  him, a n d  if the j u d g m e n t  is 

fo r  t h e  p l a i n t i f f ,  he s h a l l  be a w a r d e d  t h r e e f o l d  the a m o u n t  o f  d a m a g e s  

s u s t a i n e d  b y  him, t o g e t h e r  w i t h  t h e  costs o f  the suit, i n c l u d i n g  

r e a s o n a b l e  a t t o r n e y’s fees; an d

(2) to e n j o i n  the u n l a w f u l  p r a c t i c e ,  a n d  if j u d g m e n t  is for 

t h e  p l a i n t i f f ,  h e  s h a l l  be a w a r d e d  the c o s t s  o f  the suit, i n c l u d i n g  

r e a s o n a b l e  a t t o r n e y ' s  fees.

(b) W h e n e v e r  t h e  state, a c i t y ,  a b o r o u g h  ( w h e t h e r  h o m e  r u l e  or 

o t h e r w i s e )  or o t h e r  g o v e r n m e n t  e n t i t y  is i n j u r e d  by r e a s o n  of a

v i o l a t i o n  o f  secs. 10, 20, 30, 40, 50 or 60 of t h i s  c h a p t e r ,  it m a y

m a i n t a i n  an a c t i o n  In t h e  same m a n n e r  as p r e s c r i b e d  in (a) o f  thi s I

s e c t i o n  for a n  i n j u r e d  p e r s o n ;  a n d  the state, city, b o r o u g h ,  or o t h e r

g o v e r n m e n t a l  e n t i t y  is e n t i t l e d  to the same r e l i e f  as p r o v i d e d  in (a) 

of t h i s  s ec tion.

Sec. 4 5 . 5 1 . 1 2 0 .  C E R T A I N  V I O L A T I O N S  C O N S T I T U T E  M I S D E M E A N O R .  A
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p e r s o n  w h o  v i o l a t e s  secs. 10, 20, or 30 o f  thi s  c h a p t e r  is g u i l t y  of a 

m i s d e m e a n o r  and, u p o n  c o n v i c t i o n ,  is p u n i s h a b l e ,  if a n a t u r a l  p e r s o n ,  j

b y  a f ine not e x c e e d i n g  $ 2 0 , 0 00  o r  b y  i m p r i s o n m e n t  not e x c e e d i n g  one j

y ear, or by both; and if not a n a t u r a l  p e r s o n  t h e n  by a f ine not 

e x c e e d i n g  $50,000.

Sec. 4 5 . 5 1 - 1 3 0 .  I N J U N C T I O N  BY A T T O R N E Y  G E N E R A L .  (a) In a d d i t i o n

to a n y  o t h e r  r e l i e f  p r o v i d e d  by t his c h a p t e r ,  the a t t o r n e y  g e n e r a l  m a y  

b r i n g  an a c t i o n  to e n j o i n  an y  v i o l a t i o n  o f  t his c h apter. T h i s  a c t i o n  

m a y  b e  b r o u g h t  as a s o l e  a c t i o n  o r  in c o n j u n c t i o n  w i t h  a n y  o t h e r  

a c t i o n  w h i c h  the a t t o r n e y  g e n e r a l  is a u t h o r i z e d  to bring.

(b) The c o u r t  m a y  m a k e  a d d i t i o n a l  o r d e r s  o r  j u d g m e n t s  as ma y  be

'
n e c e s s a r y  to r e s t o r e  to a n y  p e r s o n  i n  i n t e r e s t  a n y  m o n e y  or p r o p e r t y ,  

r e a l  or p e r s o n a l ,  w h i c h  m a y  h a v e  b e e n  a c q u i r e d  b y  a n  act p r o h i b i t e d  by 

thi s c h a pt e r ;  and, as m a y  be n e c e s s a r y  to p r e v e n t  any c o n t i n u i n g  or 

f u t u r e  v i o l a t i o n s  of thi s  c h a p t e r .

Sec. 4 5 . 5 1 . l 4 0 .  J U R I S D I C T I O N  O P  COURT. A n y  a c t i o n  a r i s i n g  u n d e r

t h i s  c h a p t e r  s h a ll  be b r o u g h t  in the s u p e r i o r  court.

Sec. 4 5. 5 1 . 1 5 0 .  C O N S E N T  J U D G M E N T . (a) In a n  a c t i o n  m a i n t a i n e d

u n d e r  this ch a p t e r ,  the p a r t i e s  t o  it m a y  f i l e  w i t h  t h e  c o u r t  a 

c o n s e n t  j u d g m e n t  o r  d e c r e e . S u c h  a c o n s e n t  j u d g m e n t  or d e c r e e  s ha l l  J

set o u t  the a l l e g e d  v i o l a t i o n s ,  f u t u r e  o b l i g a t i o n s  of the p a r t i e s , i f  I

any, da m a g e s ,  or o t h e r  r e l i e f ,  the d e f e n d a n t  a g r e e s  to m a k e ,  if any, 

an d  t h e  r e a s o n s  f o r  e n t e r i n g  int o  the c o n s e n t  j u d g m e n t  o r  decree.

(b) N o  s u c h  c o n s e n t  j u d g m e n t  or  d e c r e e  b e c o m e s  f i n a l  u n t i l  

60 d a  vs f r o m  Its f i l i n g  D u r i ^ ^  t^^ npr'i nri an v  i n t e r e s t e d  I

p a r t y  m a y  f i l e  verified, e x c e p t i o n s  to the f o r m  or s u b s t a n c e  o f  the 1

c o n s e n t  j u d g m e n t  o r  d e c r e e ,  and the court, u p o n  a f u l l  h e a r i n g  on

t h o s e  e x c e p t i o n s ,  m a y  a p p r o v e ,  r e f u s e  to enter, o r  m a y  m o d i f y  t h e  

c o n s e n t  j u d g m e n t  o r  decr e e .
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Sec. 4 5 - 5 1 . 1 6 0 .  J U D G M E N T  IN F A V O R  O F  T H E S T A T E  AS E V I D E N C E  IN 

A C T I O N .  A f i n a l j u d g m e n t  r e n d e r e d  i n  any c i v i l  or c r i m i n a l  a c t i o n  

b r o u g h t  b y  the s t a t e  u n d e r  thi s  c h a p t e r ,  i n c l u d i n g  a j u d g m e n t  r e n d e r e d  

u n d e r  a p l e a  of n o l o  c o n t e n d r e ,  is p r i m a  f a c i e  e v i d e n c e  a g a i n s t  the 

d e f e n d a n t  i n  an y  o t h e r  a c t i o n  u n d e r  this c h a p t e r  b r o u g h t  b y  a n y  o t h e r  

p a r t y ,  o r  by the state, a city, a b o r o u g h ,  or o t h e r  g o v e r n m e n t a l  

e n t i t y ;  h o w e v e r ,  t h i s  s e c t i o n  d o e s  no t  a p p l y  to c o n s e n t  j u d g m e n t s  or 

d e c r e e s  e n t e r e d  p u r s u a n t  t o  sec. 150 o f  t h i s  chapter.

Sec. 4 5 . 5 1 . 1 7 0 .  L I M I T A T I O N  OF A C T I O N S .  An a c t i o n  to e n f o r c e  a . 

c l a i m  a r i s i n g  u n d e r  t h i s  c h a p t e r  is b a r r e d  u n l e s s  c o m m e n c e d  w i t h i n  

f o u r  y e a r s  a f t e r  t h e  c l a i m  a c c r u e s ,  e x c e p t  tha t  w h e n e v e r  a n y  a c t i o n  is 

b r o u g h t  by  the a t t o r n e y  g e n e r a l  u n d e r  the p r o v i s i o n s  of thi s  ch a p t e r ,  

t h e  r u n n i n g  o f  t h i s  p e r i o d  o f  l i m i t a t i o n ,  w i t h  r e s p e c t  to e v e r y  p r i v a t e  

r i g h t  of a c t i o n  f o r  d a m a g e s  w h i c h  is b a s e d  in w h o l e  o r  i n  p a r t  on any 

m a t t e r  c o m p l a i n e d  of in t h e a c t i o n  b y  the a t t o r n e y  g e n e r a l ,  s h a l l  be 

s u s p e n d e d  d u r i n g  t h e  p e n d e n c y  o f  the a c t i o n  b r o u g h t  b y  t h e  a t t o r n e y  

g e n e r a l .  F o r  t h e  p u r p o s e  of t his s e c t i o n ,  a c l a i m  for a c o n t i n u i n g  

v i o l a t i o n  is c o n s i d e r e d  to a c c r u e  at a n y  t i m e  d u r i n g  the p e r i o d  of the 

v i o l a t i o n .

A R T I C L E  3. I N V E S T I G A T O R Y  POWERS.

Sec. 4 5 . 5 1 . 2 0 0 .  P O W E R S  O F  T H E  A T T O R N E Y  G E N E R A L .  W h e n e v e r  it 

a p p e a r s  to the a t t o r n e y  g e n e r a l ,  e i t h e r  u p o n  c o m p l a i n t  o r  o t h e r w i s e ,  

tha t a p e r s o n  ha s  e n g a g e d  in, o r  e n g a g e s  in, or is a b o u t  to e n g a g e  in 

an y  a c t  or p r a c t i c e  p r o h i b i t e d  or d e c l a r e d  u n l a w f u l  b y  t h i s  c h ap t e r ,  

or t h a t  an y  p e r s o n  h a s  a s s i s t e d  o r  p a r t i c i p a t e d  in any p l a n,  scheme, 

a g r e e m e n t  o r  c o m b i n a t i o n  o f  the n a t u r e  d e s c r i b e d  in this c h a p t e r ,  or j 

w h e n e v e r  h e  b e l i e v e s  it to be i n  the p u b l i c  I n t e r e s t ,  th e  a t t o r n e y  

g e n e r a l  m a y  c o m m e n c e  an I n v e s t i g a t i o n .  T h e  a t t o r n e y  g e n e r a l  m a y  

c o m p e l  p r o d u c t i o n  o f  d o c u m e n t a r y  m a t e r i a l  a n d  take t e s t i m o n y ,  u n d e r
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o ath, p r i o r  to the I n s t i t u t i o n  of an a c t i o n  u n d e r  t h i s  chapt e r .

Sec. 4 5 . 5 1 . 2 1 0 .  D O C U M E N T A R Y  EV I D E N C E .  (a) W h e n e v e r  the  a t t o r n e y  

g e n e r a l  b e l i e v e s  t h a t  an y p e r s o n  ma y  be In  p o s s e s s i o n ,  cu s t o d y ,  or 

c o n t r o l  of any d o c u m e n t a r y  e v i d e n c e ,  w h e r e v e r  s i t u a t e d ,  w h i c h  he 

b e l i e v e s  to b e  r e l e v a n t  to t h e  i n v e s t i g a t i o n  a u t h o r i z e d  in sec. 200 of 

t h i s  chapter, he m a y  e x e c u t e  in w r i t i n g  a n d  c a u s e  to be s e r v e d  u p o n  

t hat p e r s o n ,  an i n v e s t i g a t i v e  d e m a n d  r e q u i r i n g  h i m  to p r o d u c e  the 

d o c u m e n t a r y  m a t e r i a l  an d  p e r m i t  i n s p e c t i o n  and c o p ying.

(b) E a c h  d e m a n d  s h a l l

(1) s t a t e  the s p e c i f i c  s t a t u t e  a l l e g e d  v i o l a t i o n  of w h i c h  

is u n d e r  i n v e s t i g a t i o n ,  a n d  the g e n e r a l  s u b j e c t  m a t t e r  o f  the i n v e s t i­

g a t i o n  ;

(2) d e s c r i b e ,  w i t h  r e a s o n a b l e  s p e c i f i c i t y  so as f a i r l y  to 

i n d i c a t e  th e  m a t e r i a l  d e m a n d e d ,  the d o c u m e n t a r y  m a t e r i a l  to b e  p r o d u c e d

(3) p r e s c r i b e  a r e t u r n  dat e  w i t h i n  w h i c h  t h e  d o c u m e n t a r y  

m a t e r i a l  is to be p r o d u c e d ;  and

(4) I d e n t i f y  the state e m p l o y e e s  or r e p r e s e n t a t i v e s  to w h o m  

the d o c u m e n t a r y  m a t e r i a l  is to be m a d e  a v a i l a b l e  for i n s p e c t i o n  a n d  

co p y i n g .

(c) N o  d e m a n d  m a y

(1) r e q u i r e  the p r o d u c t i o n  of an y  d o c u m e n t a r y  m a t e r i a l

w h i c h  w o u l d  b e  p r i v i l e g e d  f r o m  d i s c l o s u r e  i f  d e m a n d e d  by a s u b p o e n a

d u c e s  t e c u m  i s s u e d  by a c o u r t  o f  this  state; or

(2) c o n t a i n  any r e q u i r e m e n t  w h i c h  w o u l d  be u n r e a s o n a b l e  or

i m p r o p e r  if contained, i n  a s u b p o e n a  d u c e s  t e c u m  i s s u e d  by a c o u r t  of 

th i s  state.

(d) The d e m a n d  m a y  be  s e r v e d  b y  the a t t o r n e y  g e n e r a l  or his 

d e s i g n e e  by

(1) d e l i v e r i n g  a c opy of it to t h e  p e r s o n  to be served,

-8-
H B  137



I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

or, if tha t  p e r s o n  is not a n a t u r a l  pers o n , to an y  o f f i c e r  of th e  

p e r s o n  to be se r v e d ;  or

(2) d e l i v e r i n g  a c o p y  of it to a n y  p l a c e  o f  b u s i n e s s  

in t h i s  s t a t e  of th e  p e r s o n  to be served; o r

(3) m a i l i n g  by r e g i s t e r e d  o r  c e r t i f i e d  m a i l  a c o p y  of 

it a d d r e s s e d  to t h e  p e r s o n  t o  be s e r v e d  a t  any p l a c e  o f  b u s i n e s s  

in t h i s  state, or, if t h a t  p e r s o n  h a s  no p l a c e  o f  b u s i n e s s  in 

t h i s  state, t o  hi s p r i n c i p a l  o f f i c e  or p l a c e  o f  b u s i n e s s .

(e) No  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  p u r s u a n t  to a d e m a n d ,  or 

c o p i e s  of it, u n l e s s  o t h e r w i s e  o r d e r e d  by a s u p e r i o r  court f o r  g o o d  

c a u s e  shown, m a y  b e  p r o d u c e d  f o r  i n s p e c t i o n  o r  c o p y i n g  by, n o r  s h a l l 

its c o n t e n t s  be d i s c l o s e d  to a n y o n e ,  o t h e r  t h a n  a n  a u t h o r i z e d  e m p l o y e e  

o f  t h e  state, w i t h o u t  t h e  c o n s e n t  of  the p e r s o n  w h o  p r o d u c e d  the 

m a t e r i a l .  H o w e v e r ,  u n d e r  s u c h  r e a s o n a b l e  t e r m s  a n d  c o n d i t i o n s  as the 

a t t o r n e y  g e n e r a l  p r e s c r i b e s ,  c o p i e s  of t h e  d o c u m e n t a r y  m a t e r i a l  s hall 

be a v a i l a b l e  f o r  i n s p e c t i o n  and c o p y i n g  b y  the p e r s o n  w h o  p r o d u c e d  the 

m a t e r i a l  or a n y  a u t h o r i z e d  r e p r e s e n t a t i v e  o f  him. The a t t o r n e y  general, 

o r  h i s  d e s i g n e e ,  m a y  us e  c o p i e s  o f  the d o c u m e n t a r y  m a t e r i a l  as he 

d e t e r m i n e s  n e c e s s a r y  in t h e  e n f o r c e m e n t  o f  t h i s  c h a pter, i n c l u d i n g  

p r e s e n t a t i o n  b e f o r e  a n y  co u r t ;  h o w e v e r ,  an y  s u c h  m a t e r i a l  w h i c h  c on tains! 

t r a d e  se c r e t s  m a y  no t  b e  p r e s e n t e d  e x c e p t  w i t h  t he  a p p r o v a l  o f  the 1

c o u r t  in w h i c h  th e  a c t i o n  is p e n d i n g  a f t e r  a d e q u a t e  n o t i c e  to t h e  j

p e r s o n  f u r n i s h i n g  the m a t e r i a l .  J

(f) A t  a n y  t i m e  b e f o r e  the r e t u r n  d a t e  s p e c i f i e d  in  the dema n d,  I 

or w i t h i n  20 d a y s  a f t e r  t h e  d e m a n d  has b e e n  s e r ve d ,  w h i c h e v e r  p e r i o d

is s h o r t e r ,  a p e t i t i o n  to e x t e n d  the r e t u r n  d a t e  for, o r  to m o d i f y  or 

set a s i d e  a d e m a n d  i s s u e d  p u r s u a n t  to (a) o f  thi s  s e c tion, s t a t i n g  

g o o d  cause, m a y  be f i l e d  i n  the s u p e r i o r  c o u r t for the j u d i c i a l  d i s t r i c t  I 

w h e r e  the p a r t i e s  r e s i d e .  A p e t i t i o n  by the p e r s o n  o n  w h o m  the d e m a n d
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is s e r v e d ,  s t a t i n g  g o o d  cause, to r e q u i r e  th e a t t o r n e y  g e n e r a l  or any 

o t h e r  p e r s o n  to p e r f o r m  a d uty i m p o s e d  by t h i s  s e c t i o n ,  a n d  all o t h e r  

p e t i t i o n s  in  c o n n e c t i o n  w i t h  a demand, m a y  be f i l e d in the superior* 

co u r t  for the j u d i c i a l  d i s t r i c t  i n  w h i c h  the p e r s o n  o n  w h o m  the d e m a n d  

is s e r v e d  r e s ides.

(g) A p e r s o n  u p o n  w h o m  a d e m a n d  is s e r v e d  u n d e r  thi s  s e c t i o n  

s h a l l  c o m p l y  w i t h  the t e r m s  of the d e m a n d  u n l e s s  o t h e r w i s e  p r o v i d e d  by 

an o r d e r  of c o u r t  i s s u e d  i n  r e s p o n s e  to a p e t i t i o n  f i l e d  u n d e r  (f) of 

this s e c tion. A n y  p e r s o n  who, w i t h  i n t e n t  to avoid, p r e v e n t ,  or 

o b s t r u c t  c o m p l i a n c e ,  in w h o l e  or  in part, w i t h  an y  I n v e s t i g a t i v e  

d e m a n d  under* thi s  s ec t i o n ,  (1) r e m o v e s  f r o m  a n y  p l a c e ,  (2) c o n c e a l s,

(3) w i t h h o l d s ,  o r  (4) d e s t r o y s ,  m u t i l a t e s ,  a l te r s ,  or b y  an y  o t h e r  

m e a n s  f a l s i f i e s ,  a n y  d o c u m e n t a r y  m a t e r i a l  i n  the p o s s e s s i o n ,  c u s tody, 

or c o n t r o l  of any p e r s o n  w h i c h  is the su b j e c t  of any d e m a n d  d u l y  

s e r v e d  u p o n  an y  p e r s o n ,  or w h o  (5) o t h e r w i s e  w i l f u l l y  d i s o b e y s  any

s u c h  d e m a n d ,  is g u i l t y  of a m i s d e m e a n o r ,  a n d  is s u b j e c t,  u p o n  c o n v i c t i o n  

to a fi n e  not to e x c e e d  $ 5 , 0 0 0  or to i m p r i s o n m e n t  for a t e r m  of not 

m o r e  t h a n  one year, or both. F a i l u r e  of the s t a t e  to s e r v e  the d e m a n d  

p r o p e r l y  u n d e r  (d) of thi s  s e c t i o n  is a d e f e n s e  to p r o s e c u t i o n  u n d e r  

this s u b s e c t i o n ,  b u t  i n v a l i d i t y  o f  the d e m a n d  u n d e r  s u b s e c t i o n s  ( b ) or

(c) is no t  a d e f en s e ,  a n d  s u c h  an i n v a l i d i t y  m a y  be t e s t e d  o n l y  in a n  

a c t i o n  u n d e r  s u b s e c t i o n  (f) to m o d i f y  or set a s i d e  the dema n d .

(h) N o t h i n g  in this s e c t i o n  i m p a i r s  th e  a u t h o r i t y  of t h e  a t t o r n e y  

g e n e r a l  or h i s  d e s i g n e e  to (1) lay b e f o r e  a g r a n d  j u r y  of t h i s  state 

a n y  e v i d e n c e  c o n c e r n i n g  a v i o l a t i o n  of this c h a p t e r ,  (2) i n v o k e  the 

p o w e r  of a c ourt to c o m p e l  th e  p r o d u c t i o n  o f  an y e v i d e n c e  b e f o r e  a 

g r a n d  jury, o r  (3) file a c i v i l  c o m p l a i n t  o r  c r i m i n a l  i n f o r m a t i o n  

a l l e g i n g  a v i o l a t i o n  of this chapter.

Sec . -45. 51. 220. T E S T I M O N Y  O F  W I T N E S S E S . (a) I n  c o n n e c t i o n  w i t h
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;

an i n v e s t i g a t i o n  a u t h o r i z e d  by sec. 200 o f  t his c h a p t e r,  the a t t o r n e y  

g e n e r a l  m a y  i s s u e  a n  i n v e s t i g a t i v e  d e m a n d  c o m p e l l i n g  the a t t e n d a n c e  of 

any p e r s o n  f o r  e x a m i n a t i o n  u n d e r  o a t h  b e f o r e  h i m s e l f  or b e f o r e  a court 

of r e c o r d .

(b) E a c h  d e m a n d  s h a l l

(1) s t a t e  t h e  s p e c i f i c  s t a t u t e  a l l e g e d  v i o l a t i o n  of  w h i c h

is u n d e r  i n v e s t i g a t i o n ,  a n d  the g e n e r a l  s u b j e c t  m a t t e r  o f  the i n v e s t i -  J

g a t i o n ;

(2) s t a t e  the date, t i m e  an d  p l a c e  at w h i c h  t h e  e x a m i n a t i o n  j

is to t a k e  p l a c e . \

(c) A n y  d e m a n d  m a y  b e  s e r v e d  b y  the a t t o r n e y  g e n e r a l ,  o r  his 

d e s i g n e e ,  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  p r e s c r i b e d  i n  sec. 210(d).

(d) I f  a p e r s o n  o r d e r e d  t o  a t t e n d  s u c h  a n  i n q u i r y  f ails t o  i

a t t e n d  w i t h o u t  g o o d  c a u s e ,  he is g u i l t y  o f  a m i s d e m e a n o r  and, u p o n  {

c o n v i c t i o n ,  is p u n i s h a b l e  by a f ine not t o  e x c e e d  $ 5 , 0 0 0 ,  or by im- j

p r l s o n m e n t  f o r  a t e r m  o f  not m o r e  t h a n  o n e  year, or b o t h .  If a |

p e r s o n  in a t t e n d a n c e  at such an i n q u i r y  r e f u s e s  to a n s w e r  a q u e s t i o n  ;

o n  t h e  g r o u n d  tha t  he m a y  be i n c r i m i n a t e d  b y  his  a n s we r ,  a n d  if the 

a t t o r n e y  g e n e r a l ,  o r  h i s  d e s i g n e e ,  in  a w r i t i n g  d i r e c t e d  to the p e r s o n  

b e i n g  q u e s t i o n e d  o r d e r s  that p e r s o n  to a n s w e r  the q u e s t i o n ,  tha t  

p e r s o n  s h a l l  c o m p l y  w i t h  the order. A f t e r  c o m p l y i n g ,  a n d  if but for 

t his s e c t i o n  he w o u l d  h a v e  b e e n  p r i v i l e g e d  to w i t h h o l d  the a n s w e r  

g i v e n ,  h e  m a y  n o t  be p r o s e c u t e d  fo r  a ny  o f f e n s e  or s u b j e c t e d  to any 

p e n a l t y  or f o r f e i t u r e  f o r  or on a c c o u n t  o f  any t r a n s a c t i o n ,  m a t t e r  or 

t h i n g  c o n c e r n i n g  w h i c h  he gav e  e v i d e n ce .  H o w e v e r ,  he m a y  n e v e r t h e l e s s

be p r o s e c u t e d  or s u b j e c t e d  to p e n a l t y  or f o r f e i t u r e  fo r  a n y  p e r j u r y ,  

f a l s e  s w e a r i n g  o r  c o n t e m p t  c o m m i t t e d  i n  a n s w e r i n g ,  or f a i l i n g  to 

a n s w e r .  If a p e r s o n  r e f u s e s  to t e s t i f y  a f t e r  b e i n g  g r a n t e d  i m m u n i t y  

f r o m  p r o s e c u t i o n  a n d  a f t e r  b e i n g  o r d e r e d  to t e s t i f y  he m a y  be a d j u d g e d
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in c o n t e m p t  a n d  c o m m i t t e d  to j a i l  u n t i l  s u c h  t i m e  as he p u r g e s  h i m s e l f  

of c o n t e m p t  by  t e s t i f y i n g .  A g r a n t  of i m m u n i t y  doe s  not p r e v e n t  the 

a t t o r n e y  g e n e r a l  f r o m  i n s t i t u t i n g  c i v i l  c o n t e m p t  p r o c e e d i n g s  a g a i n s t  

any p e r s o n  w h o  v i o l a t e s  a n y  of the a b o v e  p r o v i s i o n s .

A R T I C L E  4. G E N E R A L  P R O V I S I O N S .

Sec. 4 5 . 5 1 .3 0 0 .  D E F I N I T I O N S ,  In this c h a p t e r

(1) " a s s e t "  i n c l u d e s  a n y  p r o p e r t y ,  t a n g i b l e  o r  i n t a n g i b l e ,  

real, p e r s o n a l ,  or m i x e d  and w h e r e v e r  located, a n d  an y  o t h e r  t h i n g  of 

v a l u e ;

(2) " d o c u m e n t a r y  e v i d e n c e "  i n c l u d e s  a n y  o r i g i n a l  or cop y of 

any b o o k ,  r e c o r d ,  r e p o r t,  m e m o r a n d u m ,  p a p e r ,  c o m m u n i c a t i o n ,  t a b u l a t i o n ,  

map, chart, p h o t o g r a p h ,  m e c h a n i c a l  t a b u l a t i o n ,  m a g n e t i c  tape, or o t h e r  

c o m p u t e r  d a t a  s t o r a g e  system, o r  o t h e r  t a n g i b l e  d o c u m e n t  o r  r e c o r d i n g ;

(3) " t r a d e "  and " c o m m e r c e "  i n c l u d e  bu t  are not l i m i t e d  to, 

tr a d e  in goods; m e r c h a n d i s e ;  n a t u r a l  r e s o u r c e s , w h e t h e r  or not s e v e r e d ,  

e x t r a c t e d ,  h a r v e s t e d  or p r o d u c e d ;  a g r i c u l t u r a l  p r o d u c t s ;  p r o d u c e ;  

c h o s e s  i n  acti o n ; c o m m o d i t i e s ;  and any o t h e r  a r t i c l e  of c o m m e r c e ; t h e y  

i n c l u d e  t r a d e  or b u s i n e s s  in s e r v i c e  t r a d e s , t r a n s p o r t a t i o n ,  b a n k i n g ,  

le n d i n g ,  a d v e r t i s i n g ,  b o n d i n g  and an y  o t h e r  b u s i n e s s  w h e t h e r  or not 

tha t b u s i n e s s  f u r n i s h e s  a p e r s o n a l  service.
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