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O r i g i n a l  s p o n s o r :  R u l e s  C o m m i t t e e  by
r e q u e s t  of the G o v e r n o r

O f f e r e d :  3 / 2 0 / 7 3
R e f e r r e d :  R u l e s

I N  THE S E N A T E B Y  THE LA B O R  AND MANAGEMENT CO M M ITTEE 

CS FO R S E N A T E  B I L L  NO. 4 6

I N  THE L E G IS L A T U R E  OF THE S T A T E  OF A L A S K A  

E IG H T H  L E G IS L A T U R E  -  F I R S T  S E S S IO N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  e s t a b l i s h m e n t  a n d  e n f o r c e m e n t

o f  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  s t a n d a r d s . "

BE I T  E N A C TE D  B Y  TH E L E G IS L A T U R E  OF THE S T A T E  OF A L A S K A :

* S e c t i o n  1 .  AS 1 8 . 6 0 . 0 1 0  I s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

A R T I C L E  1 .  P R E V E N T IO N  OF A C C ID E N T  AND H E A L T H  H A Z A R D S .

S e c .  1 8 . 6 0 . 0 1 0 .  L E G I S L A T I V E  I N T E N T .  ( a )  T h e  l e g i s l a t u r e  f i n d s  

t h a t  p e r s o n a l  i n j u r i e s  a n d  I l l n e s s e s  a r i s i n g  o u t  o f  w o r k  s i t u a t i o n s  

i m p o s e  a  s u b s t a n t i a l  b u r d e n  u p o n ,  a n d  a r e  a  h i n d r a n c e  t o ,  t h e  p e o p l e  

o f  t h e  s t a t e  i n  t e r m s  o f  l o s s  o f  p r o d u c t i o n ,  w a g e  l o s s ,  m e d i c a l  e x p e n s e s  

a n d  d i s a b i l i t y  c o m p e n s a t i o n  p a y m e n t s .

• ( b )  F o r  t h e s e  r e a s o n s  i t  i s  f o u n d  a n d  d e c l a r e d  n e c e s s a r y  t o  u n d e r ­

t a k e  a  p r o g r a m  t o  r e d u c e  t h e  i n c i d e n c e  o f  w o r k - r e l a t e d  a c c i d e n t s  a n d  

h e a l t h  h a z a r d s  i n  t h e  s t a t e .

*  S e c .  2 .  AS 1 8 . 6 0 . 0 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 8 . 6 0 . 0 2 0 .  R E G U L A T IO N S .  _(a_)_ T h e  D e p a r t m e n t  o f  L a b o r  

s h a l l  [ M A Y ]  I s s u e  t h e  o r d e r s  [ ,  R U L E S ]  a n d  r e g u l a t i o n s  n e c e s s a r y  t o  

c a r r y  o u t  t h e  p u r p o s e s  o f  s e c s .  1 0  -  1 0 0  o f  t h i s  c h a p t e r .

( b )  W hen t h e  c o m m i s s i o n e r  p r o m u l g a t e s  a n y  s t a n d a r d ,  m a k e s  a n y  

r u l e  o r  o r d e r ,  g r a n t s  a n y  e x e m p t i o n  o r  e x t e n s i o n  o f  t i m e ,  o r  c o m p r o m i s e s_, 

m i t i g a t e s ,  o r  s e t t l e s  a n y  p e n a l t y  a s s e s s e d  u n d e r  t h i s  c h a p t e r ,  h e  s h a l l  

i n c l u d e  a s t a t e m e n t  o f  t h e  r e a s o n s  f o r  t h e a c t i o n ,  f o r w a r d . _a c o p y  t o  

t h e  OSHA R e v i e w  B o a r d  a n d  c a u s e  a  c o p y  t o  b e  p u b l l s h e d  i n  n e w s p a p e r s  

i n  t h e  s t a t e  s o  a s  t o  r e c e i v e  s t a t e w i d e  c o v e r a g e .

*  S e c .  3 . AS l 8 . 6 0 . 0 3 0  i s  a m e n d e d  b y  a d d i n g  new  p a r a g r a p h s  t o  r e a d :
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(6) e s t a b l i s h  and e n f o r c e  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  

s t a n d a r d s  tha t  p r e s c r i b e  r e q u i r e m e n t s  for safe and h e a l t h f u l  w o r k i n g  

c o n d i t i o n s  for all e m p l o y m e n t ,  i n c l u d i n g  s t a t e  an d  l o c a l  g o v e r n m e n t  

e m p l o y m e n t ,  a n d the r e q u i r e m e n t s  are  to be at least as e f f e c t i v e  as 

t h o s e  r e q u i r e m e n t s  p r o m u l g a t e d  by th e  U n i t e d  S t a t e s  S e c r e t a r y  of L a b o r  

u n d e r  sec. 6 of P u b l i c  L a w  91-596;

(7) r e q u i r e  an e m p l o y e r  to m a i n t a i n  r e c o r d s  a n d  submit 

r e p o r t s  to t h e  d e p a r t m e n t  w h i c h  r e c o r d s  an d  r e p o r t s  are n e c e s s a r y

or a p p r o p r i a t e  for the e n f o r c e m e n t  of secs. 10 -• 100 of t h i s  c h a p t e r  

a n d  to m a i n t a i n  r e c o r d s  a n d  s u b m i t  r e p o r t s  to t h e  U n i t e d  S t a t e s  S e c r e­

tar y  of L a b o r  in the same m a n n e r  an d to the sam e  e x t e n t  as set out 

in f e d e r a l  la w  a n d  r e g u l a t i o n s ;

(8) r e q u i r e  an e m p l o y e r  to m a i n t a i n  r e c o r d s  a n d  su b mi t  

r e p o r t s  a p p r o p r i a t e  f o r  u s e  in d e v e l o p i n g  i n f o r m a t i o n  r e g a r d i n g  the 

c a u s e s  and p r e v e n t i o n  of o c c u p a t i o n a l  a c c i d e n t s  an d  i l l n e s s e s ;

(9) r e q u i r e  an e m p l o y e r  to m a k e  p e r i o d i c  i n s p e c t i o n s  w h e n  

n e c e s s a r y  to c a r r y  out the r e c o r d  and r e p o r t i n g  r e q u i r e m e n t s  of (7) 

a n d  (8) of t h i s  s e c tion;

(10) p a r t i c i p a t e  in o c c u p a t i o n a l  s a f e t y  a nd  h e a l t h  p r o g r a m s  

if it f i n d s  t h e y  are n e c e s s a r y  to m e e t  t he  o c c u p a t i o n a l  h e a l t h  an d  

s a f e ty  n e e d s  of the state;

(11) e x e c u t e  on b e h a l f  of the state a g r e e m e n t s  or c o n t r a c t s  

n e c e s s a r y  or d e s i r a b l e  to e n a b l e  t h e s t a te  to p a r t i c i p a t e  in o c c u p a­

ti o n a l  sa f e t y  an d  h e a l t h  p r o g r a m s ,  a n d  to r e c e i v e  an d  e x p e n d  funds 

m a d e  a v a i l a b l e  for p r o g r a m s  of the state.

* Sec. 4. AS 1 8 . 6 0  is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 8 . 6 0 . 0 5 5.  D I V I S I O N  OP O C C U P A T I O N A L  S A F E T Y  A N D  H E A L T H .

T h e r e  is e s t a b l i s h e d  in t h e  d e p a r t m e n t  a d i v i s i o n  of o c c u p a t i o n a l  s a f e t y  

a n d  h e a l t h  to be a d m i n i s t e r e d  b y  a d i r e c t o r  r e s p o n s i b l e  to the 
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c o m m i s s i o n e r .  M i n i m u m  q u a l i f i c a t i o n s  s h a l l  be e s t a b l i s h e d  for e m p l o y e e s  

of the d e p a r t m e n t  a c t i n g  as s a f e t y  i n s p e c t o r s .  S u c h  q u a l i f i c a t i o n s  

s h a l l  i n c l u d e ,  as a m i n i m u m  r e q u i r e m e n t ,  at l ea s t  fiv e  y e a r s  g e n e r a l  

w o r k  e x p e r i e n c e  in t he  f i e l d  t h e y  a r e  a s s i g n e d  to i n s pect.

Sec. 1 8 . 6 0 . 0 5 7 .  O C C U P A T I O N A L  S A F E T Y  A N D  H E A L T H  R E V I E W  BO A R D .  (a) 

T h e r e  is c r e a t e d  t h e  O c c u p a t i o n a l  S a f e t y  an d  H e a l t h  R e v i e w  B o a r d  w i t h i n  

t h e  D e p a r t m e n t  of L a b o r ,  r e f e r r e d  to in t h i s  c h a p t e r  as the O S H A  R e v i e w  

Bo a rd .  T h e  b o a r d  s h a l l  c o n s i s t  o f  t h r e e  m e m b e r s  a p p o i n t e d  by t h e  g o v e r­

nor  and c o n f i r m e d  by th e  l e g i s l a t u r e  in j o i n t  s e s sion. O n e  m e m b e r  of 

th e  b o a r d  s h a l l  r e p r e s e n t  labor, one m e m b e r  s h a l l  r e p r e s e n t  i n d u s t r y ,  

a n d  th e  o t h e r  s h a l l  r e p r e s e n t  t h e  p u b l i c .  E a c h  a p p o i n t e e  s h a l l  have 

a d e q u a t e  e x p e r i e n c e  in t h e  a r e a  of his a p p o i n t m e n t .  No m e m b e r  o f  the 

b o a r d  m a y  b e  a n  e m p l o y e e  of the s t a t e  in a n o t h e r  c a p a c i t y  n o r  m a y  he be 

a m e m b e r  or o f f i c e r  of a n o t h e r  b o a r d  or c o m m i s s i o n  for w h i c h  c o m p e n s a­

t i o n  o t h e r  t h a n  pe r  d i e m  a n d  t r a v e l  e x p e n s e s  a r e  paid.

(b) Th e  t e r m s  o f  m e m b e r s  of t h e  b o a r d  s h a ll  b e  f our y e a r s  e x c e p t  

tha t  (1) t h e  m e m b e r s  of t h e  b o a r d  f i r s t t a k i n g  o f f i c e  s hall serve, as 

d e s i g n a t e d  b y  th e  g o v e r n o r  at t h e  tim e  of a p p o i n t m e n t ,  on e  for a t e r m  

of on e  y e a r ,  one f o r  a t e r m  of tw o  ye a r s ,  a n d  one for a t e r m  of four 

y e a r s ,  a n d  (2) a v a c a n c y  c a u s e d  by th e  d e a t h ,  r e s i g n a t i o n ,  or r e m o v a l  

of a m e m b e r  b e f o r e  t h e  e x p i r a t i o n  of t h e  t e r m  for w h i c h  he was a p p o i n t e d  

s h a l l  be f i l l e d  o n l y  for the r e m a i n d e r  of t h e  u n e x p i r e d  term. A m e m b e r  

of the b o a r d  m a y  be r e m o v e d  by the g o v e r n o r  for i n e f f i c i e n c y ,  n e g l e c t  

of d u t y  or m a l f e a s a n c e  in office.

(c.) T h e  g o v e r n o r  s h a l l  d e s i g n a t e  one m e m b e r  of the b o a r d  as c h a i r­

man. Th i s  m e m b e r  s h a l l  s e r v e  as c h a i r m a n  for a t e r m  of o ne  y e a r ,  but 

m a y  b e  a p p o i n t e d  fo r s u c c e s s i v e  terms.

(d) M e m b e r s  of t h e  b o a r d  a r e  e n t i t l e d  to c o m p e n s a t i o n  in the 

a m o u n t  o f  $50 a d a y  fo r  e a c h  d a y  or p o r t i o n  of e a c h  d a y  s p e n t  in a c t u a l
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m e e t i n g  o r  o n  a u t h o r i z e d  o f f i c i a l  b u s i n e s s  I n c i d e n t  t o  t h e i r  d u t i e s  

a n d .  I n  a d d i t i o n ,  t h e y  a r e  e n t i t l e d  t o  a l l  o t h e r  t r a n s p o r t a t i o n  a n d  

p e r  d ie m  a s  p r o v i d e d  b y  l a w  f o r  m e m b e rs  o f  o t h e r  s t a t e  b o a r d s  a n d  

c o m m i s s i o n s ,

( e )  T h e  b o a r d  m ay e m p l o y  p e r s o n s ,  s u b j e c t  t o  l e g i s l a t i v e  a p p r o p r i -  | 

a t i o n ,  a s  i t  c o n s i d e r s  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  p e r f o r m i n g  i t s  

d u t i e s  u n d e r  t h i s  c h a p t e r .

Sec. l 8 . 6 0 . 0 5 9 .  L E G A L  COUNSEL. ( a )  T h e  a t t o r n e y  g e n e r a l  i s  

l e g a l  c o u n s e l  f o r  t h e  OSHA R e v i e w  B o a r d .  He s h a l l ,  a d v i s e  t h e  b o a r d  o n  

l e g a l  m a t t e r s  a r i s i n g  i n  t h e  d i s c h a r g e  o f  i t s  d u t i e s  a n d  r e p r e s e n t  t h e  

b o a r d  i n  a c t i o n s  t o  w h i c h  i t  i s  a p a r t y .  I f ,  i n . t h e  o p i n i o n  o f  t h e  

b o a r d ,  t h e  p u b l i c  i n t e r e s t  i s  n o t  a d e q u a t e l y  r e p r e s e n t e d  b y  c o u n s e l  

i n  a p r o c e e d i n g ,  t h e  a t t o r n e y  g e n e r a l ,  u p o n  r e q u e s t  o f  t h e  b o a r d ,  s h a l l  

r e p r e s e n t  t h e  p u b l i c  i n t e r e s t .

( b )  S u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  a t t o r n e y  g e n e r a l ,  t h e  b o a r d  

m ay e m p l o y  t e m p o r a r y  l e g a l  c o u n s e l  f r o m  t i m e  t o  t i m e  i n  m a t t e r s  i n  w h i c h  

t h e  b o a r d  i s  i n v o l v e d .

* Sec. 5. AS 1 8 . 6 0 . 0 7 5 ( a )  i s  r e p e a l e d  an d  r e - e n a c t e d  to read:

( a )  A n  e m p l o y e r  s h a l l  d o  e v e r y t h i n g  n e c e s s a r y  t o  p r o t e c t  t h e  l i f e ,  

h e a l t h  a n d  s a f e t y  o f  e m p l o y e e s  i n c l u d i n g :

( 1 )  c o m p l y i n g  w i t h  a l l  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  

s t a n d a r d s  a n d  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  d e p a r t m e n t ;

( 2 )  f u r n i s h i n g  a n d  p r e s c r i b i n g  t h e  u s e  o f  s u i t a b l e  p r o t e c t i v e  

e q u i p m e n t ,  s a f e t y  d e v i c e s  a n d  s a f e g u a r d s  a s  a r e  p r e s c r i b e d  f o r  t h e

w o r k  a n d  w o r k p l a c e ;  a n d .

( 3 )  a d o p t i n g  a n d  p r e s c r i b i n g  c o n t r o l  o r  t e c h n o l o g i c a l  p r o c e ­

d u r e s ,  a n d  m o n i t o r i n g  a n d  m e a s u r i n g  e m p l o y e e  e x p o s u r e  i n  c o n n e c t i o n  w i t h  

h a z a r d s ,  a s  m ay b e  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  e m p l o y e e s .

* Sec. 6. AS 1 8 . 6 0 . 0 7 5 ( b )  i s  r e p e a l e d  an d  r e - e n a c t e d  to read:

CSSB 46 -4-
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(b) A n  e m p l o y e e  s hall c o m p l y  w i t h  o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  

s t a n d a r d s  a n d  a l l  r u l e s  a n d  r e g u l a t i o n s  I s s u e d  u n d e r  secs. 10 - 100 of 

t h i s  c h a p t e r  that a r e  a p p l i c a b l e  to his o w n  a c t i o n s  a n d  c o n d u c t .

* Sec. 7• AS 1 8 . 6 0  Is a m e n d e d  by a d d i n g  n e w  s e c t i o n s  to read:

Sec. 1 8 . 6 0 . 0 7 7 .  V A R I A N C E  OP A S T A N D A R D .  (a) A n  e m p l o y e r  w h o  Is 

a f f e c t e d  by secs. 10 - 100 of t h i s  c h a p t e r  m a y  a p p l y  to the  c o m m i s s i o n e r  

f o r  a v a r i a n c e  f r o m  a p r o v i s i o n  of t h e  s a f e t y  a n d  h e a l t h  s t a n d a r d s  

p r o m u l g a t e d  b y  t h e  d e p a r t m e n t .  E m p l o y e e s  w h o  a r e  a f f e c t e d  by an a p p l i­

ca t i o n  for v a r i a n c e  s h a l l be g i v e n  n o t i c e  o f  the a p p l i c a t i o n  for v a r i­

an c e  and a n  o p p o r t u n i t y  to p a r t i c i p a t e  in th e h e a r i n g .  The c o m m i s s i o n e r  

s h a l l  i s s u e  the v a r i a n c e  if h e  d e t e r m i n e s  on the b a s i s  o f  th e  h e a r i n g  

r e c o r d ,  a f t e r  o p p o r t u n i t y  for  a n  i n s p e c t i o n  w h e r e  a p p r o p r i a t e ,  t hat the 

p r o p o n e n t  o f  t h e  v a r i a n c e  ha s  d e m o n s t r a t e d  by a p r e p o n d e r a n c e  of the 

e v i d e n c e  t h a t  t h e  c o n d i t i o n s ,  p r a c t i c e s ,  m e a n s ,  m e t h o d s ,  o p e r a t i o n s ,  or 

p r o c e s s e s  u s e d  or p r o p o s e d  to be u s e d  b y  a n  e m p l o y e r  w i l l  p r o v i d e  e m­

p l o y m e n t  a n d  p l a c e s  o f  e m p l o y m e n t  to his e m p l o y e e s  w h i c h  ar e  as safe 

a n d  as h e a l t h f u l  as t h o s e  w h i c h  w o u l d  p r e v a i l  if he c o m p l i e d  w i t h  the 

p r o v i s i o n s  o f  t h e  s a f e t y  a n d  h e a l t h  s t a n d a r d s  p r o m u l g a t e d  by the d e p a r t­

ment. T h e  v a r i a n c e  s h a l l  p r e s c r i b e  the c o n d i t i o n s  th e e m p l o y e r  m us t  

m a i n t a i n  a n d  t h e  p r a c t i c e s ,  m e a n s ,  m e t h o d s ,  o p e r a t i o n s ,  an d  p r o c e s s e s  

w h i c h  he m u s t  a d o p t  an d  u t i l i z e  to the e x t e n t  t h e y  d i f f e r  f r o m  the 

s t a n d a r d  in q u e s t i o n .  Th e  v a r i a n c e  m a y  be m o d i f i e d  or r e v o k e d  u p o n

a p p l i c a t i o n  by an e m p l o y e r ,  by  e m p l o y e e s ,  or b y  m o t i o n  of the  c o m m i s­

sioner, in t h e  m a n n e r  p r e s c r i b e d  for its i s s u a n c e  u n d e r  th i s  s u b s e c t i o n  

at a n y  t i m e  a f t e r  six m o n t h s  f r o m  its i s s u a n c e .

(b) W h e n  t h e  c o m m i s s i o n e r  g r a n t s  a v a r i a n c e ,  he s h a l l  i n c l u d e  

In t h i s  g r a n t  a s t a t e m e n t  o f  the r e a s o n s  for t h e  a c t i o n ,  and th e  s t a t e­

m e n t  s hal l  b e  p u b l i s h e d  in a n e w s p a p e r  of s t a t e w i d e  c i r c u l a t i o n  and in 

a n e w s p a p e r  o f  l o c a l  c i r c u l a t i o n  in th e  a r e a  w h e r e  t h e  v a r i a n c e  w i l l  be
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i m p l e m e n t e d .  A c o p y  of the s t a t e m e n t  s h al l  be sent to the O S H A  R e v i e w  

Board.

Sec. 1 8 . 6 0 . 0 8 1 .  T E M P O R A R Y  V A R I A N C E .  (a) An e m p l o y e r  w h o is 

a f f e c t e d  by secs. 10 - 100 of t h i s  c h a p t e r  m a y  a p p l y  to th e  c o m m i s­

si o n e r  for a t e m p o r a r y  v a r i a n c e  f r o m  a p r o v i s i o n  of th e  s a f e t y  and 

h e a l t h  s t a n d a r d s  p r o m u l g a t e d  by the d e p a r t m e n t .  A t e m p o r a r y  v a r i a n c e  

s h a l l  be i s s u e d  only If the e m p l o y e r  f i l e s  an a p p l i c a t i o n  f u l f i l l i n g  

t he r e q u i r e m e n t s  of (b) of this s e c t i o n  an d  the e m p l o y e r  e s t a b l i s h e s

(1) he is u n a b l e  to c o m p l y  w i t h  a s t a n d a r d  by its e f f e c t i v e  

d a t e  b e c a u s e  of u n a v a i l a b i l i t y  of the p r o f e s s i o n a l  or t e c h n i c a l  p e r s o n­

nel or of the m a t e r i a l s  an d  e q u i p m e n t  n e e d e d  to c o m e  int o  c o m p l i a n c e

or b e c a u s e  n e c e s s a r y  c o n s t r u c t i o n  or a l t e r a t i o n  of f a c i l i t i e s  c a n n o t  

be c o m p l e t e d  b y  t h e  e f f e c t i v e  date;

(2) he is t a k i n g  al l  a v a i l a b l e  s t e p s  to s a f e g u a r d  his

e m p l o y e e s  a g a i n s t  the h a z a r d s  c o v e r e d  by th e  s t a n d a r d ;

(3) he has an e f f e c t i v e  p r o g r a m  for c o m i n g  i nto c o m p l i a n c e

w i t h  the s t a n d a r d  as q u i c k l y  as p r a c t i c a b l e .

(b) An a p p l i c a t i o n  fo r  a t e m p o r a r y  v a r i a n c e  s hall c o n t a i n

(1) a s p e c i f i c a t i o n  of the s t a n d a r d  f r o m  w h i c h  t h e  e m p l o y e r  

se e k s  a t e m p o r a r y  v a r i a n c e ;

(2) a r e p r e s e n t a t i o n  by the e m p l o y e r ,  s u p p o r t e d  by r e p r e s e n­

ta t i o n s  f r o m  q u a l i f i e d  p e r s o n s  h a v i n g  f i r s t h a n d  k n o w l e d g e  of th e  f a c t s  

r e p r e s e n t e d ,  that he is u n a b l e  to c o m p l y  a n d  a d e t a i l e d  s t a t e m e n t  of 

the r e a s o n s  for t h i s  i n a b i l i t y ;

(3) a s t a t e m e n t  of the s teps he has t a k e n  a n d  w i l l  t ake, 

i n c l u d i n g  s p ec i f i c  dates, to p r o t e c t  e m p l o y e e s  a g a i n s t  the h a z a r d  

c o v e r e d  by the s t a n d a r d ;

(L\) a s t a t e m e n t  of w h e n  he e x p e c t s  to b e  a b l e  to c o m p l y  w i t h  

t he s t a n d a r d  a nd  w h a t  steps he has t a k e n  a n d  w h a t  s teps he wi l l  take.
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i n c l u d i n g  s p e c i f i c  d a t e s ,  to c o m e  int o  c o m p l i a n c e ;

(5) a c e r t i f i c a t i o n  t hat h e  h a s  i n f o r m e d  his e m p l o y e e s  of 

the a p p l i c a t i o n  f o r  t e m p o r a r y  v a r i a n c e  a n d  of t h e i r  r i g h t  to r e q u e s t  

a h e a r i n g  by g i v i n g  a c o p y  o f  th e  a p p l i c a t i o n  a n d  a w r i t t e n  s t a t e m e n t  

of the r i g h t  to a h e a r i n g  to t h e  e m p l o y e e s '  a u t h o r i z e d  r e p r e s e n t a t i v e ,  

by p o s t i n g  a s t a t e m e n t  g i v i n g  a s u m m a r y  of th e  a p p l i c a t i o n  and s t a t i n g  

th e  e m p l o y e e s '  r i g h t  to a h e a r i n g  a n d  s p e c i f y i n g  w h e r e  a c o p y  of the 

a p p l i c a t i o n  a n d  n o t i c e  of r i g h t  to a h e a r i n g  m a y  b e  e x a m i n e d  at the 

p l a c e  or p l a c e s  w h e r e  n o t i c e s  to e m p l o y e e s  ar e  n o r m a l l y  p o s t e d ,  an d  by 

o t h e r  a p p r o p r i a t e  m e a n s .

(c) A t e m p o r a r y  v a r i a n c e  i s s u e d  u n d e r  t h i s  s e c t i o n  s h a l l p r e s c r i b e  

th e  p r a c t i c e s ,  m e a n s ,  m e t h o d s ,  o p e r a t i o n s  and  p r o c e s s e s  w h i c h  the 

e m p l o y e r  s h a l l  a d o p t  a n d  u s e  w h i l e  the  v a r i a n c e  is in e f f e c t  a n d  state 

in d e t a i l  th e  e m p l o y e r ' s  p r o g r a m  for c o m i n g  into  c o m p l i a n c e  w i t h  the 

st a n d a r d . A t e m p o r a r y  v a r i a n c e  m a y  be g r a n t e d  o n l y  a f t e r  n o t i c e  to 

a f f e c t e d  e m p l o y e e s  a n d  a n  o p p o r t u n i t y  f o r  he a r i n g .  H o w e v e r ,  th e  c o m m i s­

si o n e r  m a y  i s s u e  o n e  i n t e r i m  o r d e r  to b e  e f f e c t i v e  u n t i l  a. d e c i s i o n  is 

m a d e  o n  th e  b a s i s  of a h e a r i n g .  A t e m p o r a r y  v a r i a n c e  m a y  n o t  b e  in 

e f f e c t  fo r  l o n g e r  t h a n  the p e r i o d  n e e d e d  by the e m p l o y e r  to a c h i e v e  

c o m p l i a n c e  w i t h  th e  s t a n d a r d  o r  one y ear, w h i c h e v e r  is s h o r t e r ,  except 

t h a t  a t e m p o r a r y  v a r i a n c e  m a y  be r e n e w e d  no t  m o r e  t h a n  t w i c e  if the 

r e q u i r e m e n t s  of (a) a n d  (b) of t h i s  s e c t i o n  a r e  m e t  an d  the a p p l i c a t i o n  

for r e n e w a l  is f i l e d  at l e a s t  90 d a y s  b e f o r e  the e x p i r a t i o n  d a t e  of 

t h e  v a r i a n c e .  No i n t e r i m  r e n e w a l  of a n  o r d e r  m a y  r e m a i n  i n  e f f e c t  for 

l o n g e r  t h a n  18 0  days.

Sec. 1 8 . 6 0 . 0 8 3 .  R I G H T  O P  E N T R Y  A N D  I N S P E C T I O N .  (a) A r e p r e s e n­

ta t i v e  o f  t h e  d e p a r t m e n t ,  u p o n  p r e s e n t i n g  a p p r o p r i a t e  c r e d e n t i a l s  to 

the o w n e r ,  o p e r a t o r ,  or a g e n t  in c h a r g e , Is a u t h o r i z e d  to

(1) e n t e r  w i t h o u t  d e l a y  a n d  at r e a s o n a b l e  t i m e s  a factor-y,
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pla nt ,  e s t a b l i s h m e n t ,  c o n s t r u c t i o n  site, or o t h e r  a rea, w o r k  p l a c e  

or e n v i r o n m e n t  w h e r e  w o r k  is p e r f o r m e d  by an e m p l o y e e  of an  e m p l o y e r ;  

and

(2 ) i n s p e c t  an d  i n v e s t i g a t e  d u r i n g  r e g u l a r  w o r k i n g  h o u r s  and 

at o t h e r  r e a s o n a b l e  ti m e s,  a n d  w i t h  r e a s o n a b l e  l i m i t s  a n d  in a r e a s o n­

ab l e  m a n n e r ,  a p l a c e  of e m p l o y m e n t  and all p e r t i n e n t  c o n d i t i o n s ,  

s t r u c t u r e s ,  m a c h i n e s ,  d e v i c e s ,  e q u i p m e n t  a n d  m a t e r i a l s ,  an d to q u e s t i o n  

p r i v a t e l y  an e m p l o y e r ,  owner, ope ra t o r ,  a g e n t  or emp l o y e e .

(b) In m a k i n g  i n s p e c t i o n s  and i n v e s t i g a t i o n s  u n d e r  (a) of t his 

s e c t i o n  the d e p a r t m e n t  m a y  i s s ue  s u b p o e n a s  c o m p e l l i n g  t h e  a t t e n d a n c e  

of w i t n e s s e s  a n d  the p r o d u c t i o n  of p a p e r s  and re c o r d s .  W i t n e s s e s  s hall 

be p a i d  the same fees and m i l e a g e  that a r e  p a i d  w i t n e s s e s  in t h e  

c o u r t s  of the state. If a p e r s o n  f a i l s  to g r a n t  a r i g h t  of e n t r y  a n d  

i n s p e c t i o n ,  the d e p a r t m e n t  m a y  seek a n  o r d e r  f r o m  the s u p e r i o r  court 

c o m p e l l i n g  the p e r s o n  to su b m i t  to e n t r y  and i n s p e c t i o n .  If a p e r s o n  

fa i l s  to c o m p l y  w i t h  a s u b p o e n a  or a w i t n e s s  r e f u s e s  to t e s t i f y  to a 

m a t t e r  r e g a r d i n g  w h i c h  he m a y  be l a w f u l l y  i n t e r r o g a t e d ,  a s u p e r i o r  

court m a y  c o m p e l  o b e d i e n c e  by p r o c e e d i n g s  f o r  c o n t e m p t  as in t h e  c a s e  

of d i s o b e d i e n c e  of the r e q u i r e m e n t s  of a s u b p o e n a  i s s u e d  f r o m  the 

c o u r t  or a r e f u s a l  to t e s t i f y  b e f o r e  it.

Sec. 1 8 .6 0 . 0 8 5 .  P R O H I B I T I O N  OF U N A U T H O R I Z E D  N O T I C E  OF I N S P E C T I O N .  

No u n a u t h o r i z e d  n o t i c e  of a d e p a r t m e n t  s a f e t y  or h e a l t h  i n s p e c t i o n  m a y  

b e  given. A p e r s o n  w h o  g i v e s  u n a u t h o r i z e d  n o t i c e  of a s a f e t y  or h e a l t h  

i n s p e c t i o n ,  u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  by a fin e  of n o t  m o r e  t h a n  

$1 ,0 0 0 , or by i m p r i s o n m e n t  f o r not m o r e  t h a n  180 days, or by both.

Sec. l 8 .6 O . O 8 7 . E M P L O Y E R  AN D E M P L O Y E E  P A R T I C I P A T I O N .  A r e p r e­

s e n t a t i v e  of the e m p l o y e r  a n d  a r e p r e s e n t a t i v e  a u t h o r i z e d  by the 

e m p l o y e e s  s hall be g i v e n  an o p p o r t u n i t y  to a c c o m p a n y  th e  r e p r e s e n t a t i v e  

of the d e p a r t m e n t  d u r i n g  the p h y s i c a l  i n s p e c t i o n  of a w o r k  p l a c e  for 
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t h e  p u r p o s e  of a i d i n g  the i n s p e c t i o n .  If the a u t h o r i z e d  r e p r e s e n t a t i v e  

is an e m p l o y e e 3 t i m e  s p e n t  a i d i n g  the i n s p e c t i o n  s h a l l  be c o n s i d e r e d  j

as t im e  w o r k e d  a n d  he s h a l l  be c o m p e n s a t e d  a c c o r d i n g l y .  W h e n  t h e r e  j

is no a u t h o r i z e d  e m p l o y e e  r e p r e s e n t a t i v e , t h e r e  s h a l l  b e  c o n s u l t a t i o n  [

w i t h  a r e a s o n a b l e  n u m b e r  of e m p l o y e e s  c o n c e r n i n g  m a t t e r s  of h e a l t h  and j

s a f e t y  in t h e  w o r k  place.

Sec. 1 8 . 6 0 . 0 8 8 .  E M P L O Y E E  R E Q U E S T S  F O R  S P E C I A L  I N S P E C T I O N .  (a)

A n  e m p l o y e e  or a r e p r e s e n t a t i v e  of e m p l o y e e s  w h o  b e l i e v e s  that  a 

v i o l a t i o n  o f  a s a f e t y  or h e a l t h  s t a n d a r d  e x i s t s  that t h r e a t e n s  p h y s i c a l  

h a r m  or t h a t  a n  i m m i n e n t  d a n g e r  e x i s t s,  m a y  r e q u e s t  an i n s p e c t i o n  by 

g i v i n g  n o t i c e  of t h e  v i o l a t i o n  or d a n g e r  to t h e  d e p a r t m e n t .  The 

n o t i c e  s h a l l  be in w r i t i n g  a nd  set out w i t h  r e a s o n a b l e  p a r t i c u l a r i t y  

th e  g r o u n d s  fo r  t h e  n o t i c e  a n d  be s i g n e d  by t h e  e m p l o y e e  or the r e p r e­

se n t a t i v e  o f  t he  e m p l o y e e s .  If, u p o n  r e c e i p t  o f  t h e  n o t i c e ,  the 

d e p a r t m e n t  d e t e r m i n e s  th a t  t h e r e  are r e a s o n a b l e  g r o u n d s  to b e l i e v e  that 

a v i o l a t i o n  or d a n g e r  e x i s t s ,  t h e  d e p a r t m e n t  s h a l l  m a k e  a s p e c i a l  

i n s p e c t i o n  as s o o n  as p r a c t i c a b l e .  If th e  d e p a r t m e n t  d e t e r m i n e s  t he r e  

ar e  no r e a s o n a b l e  g r o u n d s  to b e l i e v e  that a v i o l a t i o n  e x i s t s ,  the 

d e p a r t m e n t  s h a l l  n o t i f y  in w r i t i n g  the e m p l o y e e  or the r e p r e s e n t a t i v e  

o f  the e m p l o y e e s  o f  t h a t  d e t e r m i n a t i o n .

(b) If th e  d e p a r t m e n t  m a k e s  a s p e c i a l  i n s p e c t i o n ,  or a n  i n s p e c­

ti o n  u n d e r  sec. 83 o f  th i s  c h a p t e r ,  a c o p y  of an e m p l o y e e  n o t i c e  shall 

be  p r o v i d e d  t h e  e m p l o y e r  no l a t e r  t h a n  at the t i m e  of the i n s p e c t i o n .  

U p o n  r e q u e s t  o f  t h e  p e r s o n  g i v i n g  the n o t i c e ,  hi s  n a m e  an d  the n ame

o f  e m p l o y e e s  r e f e r r e d  to in th e n o t i c e  m a y  not a p p e a r  in th e  copy 

p r o v i d e d  t h e  e m p l o y e r  or in any r e c o r d  a v a i l a b l e  to t h e  emp l o y er .

(c) T h e  d e p a r t m e n t  s h a l l  f u r n i s h  the n o t i f y i n g  p e r s o n  a w r i t t e n  

e x p l a n a t i o n  of w h y  a c i t a t i o n  w a s  no t  i s s u e d  a f t e r  a s p e c i a l  i n s p e ct i o n .

(d) T h e  d e p a r t m e n t  shall, by r e g u l a t i o n ,  e s t a b l i s h  a r e v i e w

- 9 ~  C S S B  46

|



i

2
'j

8

10

1 I

! :>

i3

14

15

i 6

17

18

19

20

21

22

23

24

25

26

27

28

29

C S S B

p r o c e d u r e  for a f a i l u r e  to i s s u e  a c i t a t i o n  a f t e r  a s p e c i a l  i n s p e c t i o n  

a n d  s h a l l  p r o v i d e  the  e m p l o y e e s  r e q u e s t i n g  a r e v i e w  a w r i t t e n  s t a t e m e n t  

of the f i n a l  d i s p o s i t i o n  of the case.

Sec. 1 8 . 60 . 0 8 9 .  P R O H I B I T I O N  A G A I N S T  R E T R I B U T I O N .  (a) No p e r s o n  

m a y  d i s c h a r g e  or d i s c r i m i n a t e  a g a i n s t  a n  e m p l o y e e  b e c a u s e  the e m p l o y e e  

has f i l e d  a c o m p l a i n t  or i n s t i t u t e d  or c a u s e d  to be i n s t i t u t e d  a p r o­

ce e d i n g  r e l a t e d  to t h e  e n f o r c e m e n t  of o c c u p a t i o n a l  s a f e t y  and h e a l t h  

s t a n d a r d s 3 or has t e s t i f i e d  or is e x p e c t e d  to t e s t i f y  in a p r o c e e d i n g  

r e l a t i n g  to o c c u p a t i o n a l  s a f e t y  an d  h e a l t h  or b e c a u s e  a n  e m p l o y e e  ha s  

e x e r c i s e d  on b e h a l f  of h i m s e l f  or o t h e r s  a r i g h t  a f f o r d e d  u n d e r  secs.

10 - 100 of this c ha pter.

(b) An e m p l o y e e  w h o  b e l i e v e s  he has b e e n  d i s c h a r g e d  or d i s c r i m i­

na t e d  a g a i n s t  by a p e r s o n  in v i o l a t i o n  of t his s e c t i o n  m a y ,  w i t h i n  30 

d a y s  a f t e r  the v i o l a t i o n  occu r s ,  f i l e  a c o m p l a i n t  w i t h  the c o m m i s s i o n e r  

a l l e g i n g  the d i s c r i m i n a t i o n .  U p o n  r e c e i p t  of t h e  c o m p l a i n t ,  the c o m­

m i s s i o n e r  sh a l l  i n v e s t i g a t e  t h e  m a t t e r  as h e  c o n s i d e r s  a p p r o p r i a t e .  If, 

u p o n  i n v e s t i g a t i o n ,  the c o m m i s s i o n e r  d e t e r m i n e s  tha t  t h i s  s e c t i o n  has 

b e e n  v i o l a t e d ,  the c o m m i s s i o n e r  s hall r e q u e s t  th e  a t t o r n e y  g e n e r a l  to 

b r i n g  an a c t i o n  in th e  s u p e r i o r  c ou r t  a g a i n s t  t h e  v i o l a t o r .  T h e  

s u p e r i o r  c o u r t  has j u r i s d i c t i o n  to r e s t r a i n  v i o l a t i o n s  of (a) of t h i s  

s e c t i o n  an d  to o r d e r  all a p p r o p r i a t e  r e l i e f  i n c l u d i n g  r e h i r i n g  or 

r e i n s t a t e m e n t  of the e m p l o y e e  to his f o r m e r  p o s i t i o n  w i t h  b a c k  pay.

(c) W i t h i n  90 d a y s  of t h e  r e c e i p t  of a c o m p l a i n t  f i l e d  u n d e r  

th i s  se c t i o n ,  the c o m m i s s i o n e r  shall n o t i f y  t he  c o m p l a i n a n t  of his 

d e t e r m i n a t i o n  u n d e r  (b) of t his section.

Sec. l 8. 6 0 . 0 9 1 .  CITA lTIONS. (a) If, u p o n  i n s p e c t i o n  or i n v e s t i­

gat i o n ,  th e  d e p a r t m e n t  b e l i e v e s  tha t  a n  e m p l o y e r  has v i o l a t e d  a p r o v i­

sio n  of secs. 10 - 100 of t h i s  c h a p t e r  t hat is a p p l i c a b l e  to t h e  

e m p l o y e r ,  the d e p a r t m e n t  s h al l  w i t h  r e a s o n a b l e  p r o m p t n e s s  i s s u e  a 
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c i t a t i o n  to the e m p l o y e r .  E a c h  c i t a t i o n  s h a l l  be in w r i t i n g  and shall
'

d e s c r i b e  w i t h  p a r t i c u l a r i t y  the n a t u r e  of th e  v i o l a t i o n ,  i n c l u d i n g  j

r e f e r e n c e  to  t h e p r o v i s i o n s  of th e c h a p t e r  or a n y  order, r u l e  or r e g u l a­

ti o n  a l l e g e d  to h a v e  b e e n  v i o l a t e d ,  an d  s hall fix a r e a s o n a b l e  tim e 

for a b a t e m e n t  of th e  v i o l a t i o n .  T h e  d e p a r t m e n t  m a y  p r e s c r i b e  p r o c e d u r e s  

for the i s s u a n c e  of a n o t i c e  i n s t e a d  of a c i t a t i o n  w i t h  r e s p e c t  to m i n o r  

v i o l a t i o n s  w h i c h  h a v e  no d i r e c t  or i m m e d i a t e  r e l a t i o n s h i p  to s a f e t y  

or heal t h .

(b) U p o n  r e c e i p t  by th e  e m p l o y e r ,  e a c h  c i t a t i o n  i s s u e d  u n d e r  

t h i s  s e c t i o n ,  or a c o p y  of the  c i t a t i o n ,  s hall be i m m e d i a t e l y  and 

p r o m i n e n t l y  p o s t e d ,  at or n e a r  e a c h  p l a c e  the v i o l a t i o n  r e f e r r e d  to 

in the  c i t a t i o n  o c c u r r e d .

(c) No c i t a t i o n  m a y  be i s s u e d  for a p a r t i c u l a r  v i o l a t i o n  u n d e r  

this s e c t i o n  a f t e r  t h e  e x p i r a t i o n  o f  1 80  d a y s  f o l l o w i n g  t h e  d i s c o v e r y  

of th e  v i o l a t i o n  by the d e p a r t m e n t  or c o r r e c t i o n  of a v i o l a t i o n .

Sec. 1 8 . 6 0 . 0 9 3 .  E N F O R C E M E N T  P R O C E D U R E S .  (a) If, a f t e r  an i n s p e c­

t i o n  or i n v e s t i g a t i o n ,  the d e p a r t m e n t  i s s u e s  a c i t a t i o n ,  th e  c o m m i s s i o n e r  

s hall, at a r e a s o n a b l e  t i m e  a f t e r  the t e r m i n a t i o n  of th e  i n s p e c t i o n  or 

i n v e s t i g a t i o n ,  n o t i f y  the e m p l o y e r  by c e r t i f i e d  m a i l  of t h e  p e n a l t y  

p r o p o s e d  to b e  a s s e s s e d  a n d  t h a t  t h e  e m p l o y e r  ha s  15 w o r k i n g  d a y s  w i t h i n  

w h i c h  to n o t i f y  th e  c o m m i s s i o n e r  a n d  t h e  O S H A  R e v i e w  B o a r d  th a t  he 

w i s h e s  to c o n t e s t  t h e  c i t a t i o n  or p r o p o s e d  a s s e s s m e n t  of p en a l t y .  If, 

w i t h i n  15 w o r k i n g  d a y s  f r o m  the r e c e i p t  of the n o t i c e  i s s u e d  by the 

c o m m i s s i o n e r ,  the e m p l o y e r  f a i l s  to n o t i f y  the O S H A  R e v i e w  B o a r d  that 

he i n t e n d s  to c o n t e s t  th e  c i t a t i o n ,  or p r o p o s e d  a s s e s s m e n t  of p e n a l t y ,  j 

the c i t a t i o n  a n d  the a s s e s s m e n t ,  as p r o p o s e d ,  s h a l l  be c o n s i d e r e d  final 

and not s u b j e c t  to r e v i e w  by any court.

(b) If th e  c o m m i s s i o n e r  has r e a s o n  to b e l i e v e  t hat an e m p l o y e r  has 

f a i l e d  to c o r r e c t ,  w i t h i n  t h e  p e r i o d  a l l o w e d ,  a v i o l a t i o n  for w h i c h  a

- 1 1 -  CSSB 46



I

2

3

■

3

10

i I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

c i t a t i o n  has b e e n  issued, the c o m m i s s i o n e r  s ha l l  n o t i f y  t h e  e m p l o y e r  

by c e r t i f i e d  m a i l  of the f ai l u r e ,  of the p e n a l t y  p r o p o s e d  to be a s s e s s e d  

b e c a u s e  of th e  f a i l u r e ,  and t hat the e m p l o y e r  ha s  15 w o r k i n g  d a y s  w i t h i n !
if

w h i c h  to n o t i f y  the c o m m i s s i o n e r  an d  t h e  O S H A  R e v i e w  B o a r d  t hat he j

w i s h e s  to c o n t e s t  the c o m m i s s i o n e r ' s  n o t i f i c a t i o n  o f  th e  proposed.assess-* 

m e n t  of p e n a l t y .  If, w i t h i n  15 w o r k i n g  d a y s  f r o m  t h e  r e c e i p t  of t h e  j

n o t i f i c a t i o n  i s s u e d  by the c o m m i s s i o n e r ,  t h e  e m p l o y e r  f a i l s  to g i v e  1

n o t i c e  tha t  he i n t e n d s  to c o n t e s t  the n o t i f i c a t i o n  or p r o p o s e d  a s s e s s­

me n t  of p e n a l t y ,  th e  n o t i f i c a t i o n  and a s s e s s m e n t  as p r o p o s e d  s h a l l  be |

c o n s i d e r e d  a f i n a l  o r d e r  a n d  n o t  s u bj e c t  to r e v i e w  by a n y  court. j
I

(c) If an  e m p l o y e r  g i v e s  n o t i c e  that he i n t e n d s  to c o n t e s t  t h e  i
!

c i t a t i o n  or n o t i f i c a t i o n  i s s u e d  u n d e r  (a) or (b) of t h i s  s e c t i o n ,  the 

O S H A  R e v i e w  B o a r d  s hall a f f o r d  an o p p o r t u n i t y  for a h e a r i n g  an d  t h e r e­

af t e r  i s s u e  a n  or d er ,  b a s e d  on f i n d i n g s  of fact, a f f i r m i n g ,  m o d i f y i n g ,  

or v a c a t i n g  th e  o r i g i n a l  c i t a t i o n  or p r o p o s e d  p e n a l t y ,  or d i r e c t i n g  

o t h e r  a p p r o p r i a t e  r e l i e f ,  an d  the o r d e r  is f in a l  30 d a y s  a f t e r  its 

i s s u a n c e .

(d) Th e  O S H A  R e v i e w  B o a r d  shall n o t i f y  t h e  a u t h o r i z e d  r e p r e s e n t a­

tive of t h e  a f f e c t e d  e m p l o y e e s  that an e m p l o y e r  is c o n t e s t i n g  a c i t a t i o n  

or n o t i f i c a t i o n  i s s u e d  u n d e r  (a) or (b) of t h i s  s e c t i o n  an d  a f f o r d  the 

r e p r e s e n t a t i v e  an o p p o r t u n i t y  to p a r t i c i p a t e  in t h e h e a r i n g  on th e  

m a t t e r .  W h e n  t h e r e  is no a u t h o r i z e d  e m p l o y e e  r e p r e s e n t a t i v e ,  th e O S H A  

R e v i e w  B o a r d  s h a l l  n o t i f y  a r e a s o n a b l e  n u m b e r  of th e  a f f e c t e d  e m p l o y e e s  

of the c o n t e s t  an d  a f f o r d  t h e m  an o p p o r t u n i t y  to p a r t i c i p a t e  in t h e  

h e a r i n g  o n  the  m a t t er .

(e) A n  e m p l o y e r ,  a n  a f f e c t e d  e m p l o y e e  or a r e p r e s e n t a t i v e  of 

a f f e c t e d  e m p l o y e e s  has 15 w o r k i n g  day s  f r o m  the r e c e i p t  of a c i t a t i o n  

w i t h i n  w h i c h  to n o t i f y  the c o m m i s s i o n e r  a n d  the O S H A  R e v i e w  B o a r d  t hat 

th e  p e r i o d  of t i m e  f i x e d  in the c i t a t i o n  for the a b a t e m e n t  of a
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v i o l a t i o n  is u n r e a s o n a b l e .  T h e  O S H A  R e v i e w  B o a r d  sh a l l  a f f o r d  an 

o p p o r t u n i t y  for a h e a r i n g  an d  t h e r e a f t e r  i s s u e  an order, b a s e d  on 

f i n d i n g s  o f  fact, a f f i r m i n g  or m o d i f y i n g  the o r i g i n a l  p e r i o d  for a b a t e­

men t ,  a n d  t h e  o r d e r  is f i n a l  30 d a y s  a f t e r  its i s s u a n c e .  If the 

c o n t e s t  is i n i t i a t e d  b y  t h e  e m p l o y e r ,  t h e  O S H A  R e v i e w  B o a r d  s h a l l 

n o t i f y  t h e  e m p l o y e e s  in t h e  s a m e  m a n n e r  as p r o v i d e d  by (d) o f  this 

se c tion. I f  t h e  c o n t e s t  is i n i t i a t e d  by the e m p l o y e e s ,  t h e O S H A  R e v i e w  

B o a r d  s h a l l  n o t i f y  th e  e m p l o y e r  a n d  a f f o r d  th e  e m p l o y e r  a n  o p p o r t u n i t y  

to p a r t i c i p a t e  in the h e a r i n g  o n  the m a t t e r .

Sec. 1 8 . 6 0 . 0 9 5 *  P E N A L T I E S .  (a) A n  e m p l o y e r  w ho  w i l f u l l y  or 

r e p e a t e d l y  v i o l a t e s  a p r o v i s i o n  o f  secs. 10 - 100 of t h i s  c h a p t e r  that 

is a p p l i c a b l e  to t h e  e m p l o y e r  or a s t a n d a r d ,  r u l e  or r e g u l a t i o n  p r o m u l­

g a t e d  u n d e r  secs. 10 - 100 of t h i s  c h a p t e r  m a y  be a s s e s s e d  by the 

c o m m i s s i o n e r  a c i v i l  p e n a l t y  of  no t  m o r e  t h a n  $ 1 0 , 0 0 0  for e a c h  v i o l a­

tion.

(b) A n  e m p l o y e r  w h o  r e c e i v e s  a c i t a t i o n  for a s e r i o u s  v i o l a t i o n  

of a p r o v i s i o n  of  secs. 10 - 10 0  of t h i s  c h a p t e r  tha t  is a p p l i c a b l e

to t h e  e m p l o y e r  or of a s t a n d a r d ,  r u l e  or r e g u l a t i o n  p r o m u l g a t e d  u n d e r  

secs. 10 - 10 0  of t h i s  c h a p t e r  s h al l  be a s s e s s e d  by th e  c o m m i s s i o n e r  

a c i v i l  p e n a l t y  of u p  to $ 1 , 0 0 0  fo r e a c h  v i o l a t i o n .  F o r  p u r p o s e s  of 

t h i s  s u b s e c t i o n ,  a s e r i o u s  v i o l a t i o n  is c o n s i d e r e d  to e x i s t  if the 

v i o l a t i o n  c r e a t e s  in t h e  p l a c e  of e m p l o y m e n t  a s u b s t a n t i a l  p r o b a b i l i t y  

o f  d e a t h  or s e r i o u s  p h y s i c a l  harm. H o w e v e r ,  a s e r i o u s  v i o l a t i o n  is 

not c o n s i d e r e d  to e x i s t  if the  e m p l o y e r  d i d  not ,  an d  c o u l d  not w i t h  

t h e  e x e r c i s e  of r e a s o n a b l e  d i l i g e n c e ,  k n o w  of t h e  p r e s e n c e  of the 

v i o l a t i o n .

(c) A n  e m p l o y e r  w h o  r e c e i v e s  a c i t a t i o n  for  a v i o l a t i o n  of a 

p r o v i s i o n  o f  secs. 10 - 100 of thi s  c h a p t e r  tha t  is a p p l i c a b l e  to the 

e m p l o y e r  of a s t a n d a r d ,  r u l e  or r e g u l a t i o n  p r o m u l g a t e d  u n d e r  secs.
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10 - 100 of t h i s  c h a p t e r ,  a n d  th e  v i o l a t i o n  Is s p e c i f i c a l l y  d e t e r m i n e d  

not to be of a s e r i o u s  natu r e ,  m a y  be a s s e s s e d  by th e  c o m m i s s i o n e r  a 

c i v i l  p e n a l t y  of up  to $ 1 , 0 0 0  for e a c h  v i o l a t i o n .

(d) An e m p l o y e r  w h o  f ai l s  to c o r r e c t  a v i o l a t i o n  w i t h i n  the 

p e r i o d  p e r m i t t e d  for its c o r r e c t i o n  for w h i c h  a c i t a t i o n  ha s  b e e n

m a y  bp aaspRspri bv f.bp cOTnmissloner s c i v i l  pens.l'ty of not m o r s  

t h a n  $1 , 0 0 0 for e a c h  d ay  d u r i n g  w h i c h  th e f a i l u r e  to c o r r e c t  t he  

v i o l a t i o n  c on t i n u e s .

(e) A n  e m p l o y e r  w h o  w i l f u l l y  or r e p e a t e d l y  v i o l a t e s  a p r o v i s i o n  

of secs. 10 ~ 100 of this  c h a p t e r  t hat is a p p l i c a b l e  to t h e e m p l o y e r  

or a s t a n d a r d ,  r u l e  or r e g u l a t i o n  p r o m u l g a t e d  u n d e r  secs. 10 - 1 0 0  of 

t his chapter, an d  the v i o l a t i o n  c a u s e s  d e a t h  to an e m p l o y e e ,  u p o n  c o n­

vic t i o n ,  is p u n i s h a b l e  by a f i n e  of not m o r e  t h a n  $ 1 0 , 00 0 ,  or by 

i m p r i s o n m e n t  fo r  not m o r e  t h a n  six m o n t h s ,  or by both. H o w e v e r ,  u p o n  

a s e c o n d  c o n v i c t i o n  a f t e r  a p r i o r  c o n v i c t i o n  for a v i o l a t i o n  c a u s i n g  

dea th ,  an e m p l o y e r  is p u n i s h a b l e  b y  a fi n e  of not m o r e  t h a n  $ 20 , 0 0 0 ,  

or by i m p r i s o n m e n t  for not m o r e  t h a n  one year, or by both.

(f) A p e r s o n  wh o  k n o w i n g l y  m a k e s  a f a l s e  s t a t e m e n t ,  r e p r e s e n t a­

tion, or c e r t i f i c a t i o n  in an a p p l i c a t i o n ,  r e c o r d ,  r e p o r t ,  p l a n  or o t h e r  

d o c u m e n t  f i l e d  or r e q u i r e d  to b e  m a i n t a i n e d  u n d e r  secs. 10 - 100 of 

th i s  c h a p t e r ,  u p o n  c o n v i c t i o n ,  is p u n i s h a b l e  by a f ine of no t  m o r e  t h a n  

$10,000, or by i m p r i s o n m e n t  for not m o r e  t h a n  six m o n t h s ,  or by both.

(g) A n  e m p l o y e r  w h o  v i o l a t e s  the p o s t i n g  r e q u i r e m e n t s  of t h i s  

c h a p t e r  s h a l l  be a s s e s s e d  by the  c o m m i s s i o n e r  a c i v i l  p e n a l t y  of u p  

to $ 1 , 0 0 0  for e a c h  v i ol a t i o n .

(h) In a s s e s s i n g  a c i v i l  p e n a l t y ,  the  c o m m i s s i o n e r  s hall g i v e  

d u e  c o n s i d e r a t i o n  to th e  size of the b u s i n e s s  of the e m p l o y e r  b e i n g  

c h a r ge d ,  the g r a v i t y  of the v i o l a t i o n ,  the g o o d  f a i t h  of t h e  e m p l o y e r ,  

a nd t h e  h i s t o r y  of p r e v i o u s  v i o l a t i o n s .
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Sec. 1 8 . 6 0 . 0 9 6 .  I M M I N E N T  D A N G E R S.  (a) Th e  c o m m i s s i o n e r ,  or his 

d e s i g n a t e d  a g e n t  as a u t h o r i z e d  by the c o m m i s s i o n e r ,  m a y  is s u e  o r d e r s  

r e s t r a i n i n g  a p a r t i c u l a r  c o n d i t i o n  or p r a c t i c e  in an y  p l a c e  of e m p l o y­

m e n t  t h a t  c o n s t i t u t e s  a d a n g e r  w h i c h  c o u l d  r e a s o n a b l y  be e x p e c t e d  to 

i m m e d i a t e l y  c a u s e  d e a t h  or s e r i o u s  p h y s i c a l  harm. Th e  t e r m s  of a n  

o r d e r  i s s u e d  u n d e r  t h i s  s e c t i o n  m a y  r e q u i r e  s t e p s  to be t a k e n  as n e c e s­

sar y  to a v o i d ,  c o r r e c t ,  or r e m o v e  the i m m i n e n t  d a n g e r  a n d  m a y  p r o h i b i t  

t h e  e m p l o y m e n t  or p r e s e n c e  of an i n d i v i d u a l  in l o c a t i o n s  or u n d e r  

c o n d i t i o n s  w h e r e  i m m i n e n t  d a n g e r  exists. Th e  t e r m s  of t h e  o r d e r  m a y  

a l l o w  the p r e s e n c e  of I n d i v i d u a l s  n e c e s s a r y  to a v o i d ,  c o r r e c t ,  or 

r e m o v e  t h e i m m i n e n t  d a n g e r.

(b) W h e n  a n d  as s o o n  as a r e p r e s e n t a t i v e  of th e d e p a r t m e n t  c o n­

cl u d e s  th a t  c o n d i t i o n s  or p r a c t i c e s  d e s c r i b e d  in (a) of thi s  s e c t i o n  

e x i s t in a n y  p l a c e  of e m p l o y m e n t ,  he s h a l l  i n f o r m  th e a f f e c t e d  e m p l o y e e s  

a n d  e m p l o y e r  of th e  d a n g e r  an d  t h a t  he is r e c o m m e n d i n g  to the c o m m i s­

sioner, or his d e s i g n a t e d  a g e n t  as a u t h o r i z e d  by th e  c o m m i s s i o n e r ,  the 

i s s u a n c e  o f  a r e s t r a i n i n g  order.

(c) Th e  a t t o r n e y  g e n e r a l  shall, w h e n  r e q u e s t e d  by th e  c o m m i s s i o n e r  

s e e k  an  I n j u n c t i o n  i n  s u p e r i o r  c o u r t  to e n f o r c e  a r e s t r a i n i n g  o r d e r  

i s s u e d  u n d e r  t h i s  s e c t i o n .

(d) If th e c o m m i s s i o n e r  a r b i t r a r i l y  or c a p r i c i o u s l y  f a i ls  to 

i s s u e  a r e s t r a i n i n g  o r d e r  u n d e r  t his s e c t i o n ,  an  e m p l o y e e  w h o  m a y  be 

i n j u r e d  by r e a s o n  of t h e f a i l u r e ,  or t he  r e p r e s e n t a t i v e  of the a f f e c t e d  

e m p l o y e e s ,  m a y  b r i n g  a n  a c t i o n  a g a i n s t  th e  c o m m i s s i o n e r  in s u p e r i o r  

c o u r t  for a w r i t  of m a n d a m u s  to c o m p e l  the c o m m i s s i o n e r  to i s s u e  a 

r e s t r a i n i n g  o r d e r  a n d  for f u r t h e r  r e l i e f  as m a y  be a p p r o p r i a t e .

Sec. 1 8 . 6 0 . 0 9 7 .  J U D I C I A L  REVIE W .  (a) A p e r s o n  a f f e c t e d  by an 

o r d e r  of t h e  O S H A  R e v i e w  B o a r d  i s s u e d  u n d e r  sec. 93(c) or (e) of this 

c h a p t e r  or of the c o m m i s s i o n e r  u n d e r  sec. 96 of t his c h a p t e r  m a y
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o b t a i n  a r e v i e w  of the  o r d e r  by f i l i n g  a c o m p l a i n t  c h a l l e n g i n g  the 

o r d e r  in s u p e r i o r  court. Th e  a f f e c t e d  p e r s o n  m u s t  f i l e  t he  c o m p l a i n t  

w i t h i n  30 d a y s  f r o m  the d a t e  of the i s s u a n c e  o f  the  o r d e r  by the 

c o m m i s s i o n e r  or t h e  O S H A  R e v i e w  Bo a r d .  A f t e r  30 d a y s  f r o m  th e  d a t e  

of the i s s u a n c e  of the o r d e r  by the c o m m i s s i o n e r  or  th e  O S H A  R e v i e w  

B o a r d ,  the o r d e r  b e c o m e s  f i n a l  and is not s u b j e c t  to r e v i e w  by any 

c o u r t .

(b) An e m p l o y e r  s e e k i n g  j u d i c i a l  r e v i e w  of a n  o r d e r  of the 

O S H A  R e v i e w  B o a r d  or th e  c o m m i s s i o n e r  m u s t  i n f o r m  h i s  a f f e c t e d  e m p l o y e e s  

of the fact that he is s e e k i n g  j u d i c i a l  r e v i e w .

(c) The c o u r t s hall r e v i e w  a n  o r d e r  of th e  O S H A  R e v i e w  B o a r d  

or the  c o m m i s s i o n e r  o n  a s u b s t a n t i a l  e v i d e n c e  basis.

Sec. 1 8 . 6 0 . 0 9 8 .  E M P L O Y E E  C O M P E N S A T I O N  F O R  A P P E A R A N C E S .  (a) The 

e m p l o y e r  s h a l l  c o m p e n s a t e  an y  of his e m p l o y e e s  who  a p p e a r  at a b o a r d  

h e a r i n g  u n d e r  secs. 10 - 100 of this c h a p t e r  for loss o f  w a g e s  if the 

e m p l o y e e  a p p e a r s  at the h e a r i n g  as th e  r e s u l t  of a. r e q u e s t  of the 

e m p l o y e r  or as the r e s u l t  of a s u b p o e n a  i s s u e d  at the e m p l o y e r’s 

r e q u e s t .

(b) The e m p l o y e r  shall c o m p e n s a t e  any of his e m p l o y e e s  who 

a p p e a r  at a j u d i c i a l  p r o c e e d i n g  u n d e r  secs. 10 - 10 0  of this c h a p t e r  

for loss of w a g e s  if th e  e m p l o y e e  a p p e a r s  at the p r o c e e d i n g  as the 

r e s u l t  of a r e q u e s t  of the e m p l o y e r  or as the r e s u l t  o f  a s u b p o e n a  

I s s u e d  at t h e  e m p l o y e r ' s  r eq u e s t .

(c) An e m p l o y e e  who a p p e a r s  at a b o a r d  h e a r i n g  u n d e r  secs. 10 - 

100 of t his c h a p t e r  as the r e s u l t  of a r e q u e s t  of th e  s tate or the 

O S H A  R e v i e w  B o a r d  or as the r e s u l t  of a s u b p o e n a  i s s u e d  at the r e q u e s t  

of the s t at e  or th e  O S H A  R e v i e w  B o a r d  s h a l l  be c o m p e n s a t e d  at t h e  

r a t e  of $30 a d ay  and t r a n s p o r t a t i o n  costs.

Sec. 18 . 6 0 . 0 9 9 .  C O N F I D E N T I A L I T Y  OF T R A D E  S E C R E T S .  I n f o r m a t i o n  
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in g  r e l a t e d  to e n f o r c e m e n t  o f  o c c u p a t i o n a l  s a f e t y  a nd  h e a l t h  s t a n d a r d s

w h i c h  c o n t a i n s  or w h i c h  m i g h t  r e v e a l  a t r a d e  s e cr e t  r e f e r r e d  to in

18 U . S . C . 3 sec. 1 9 0 5  is c o n f i d e n t i a l .  H o w e v e r 3 t h e  i n f o r m a t i o n  m a y

b e  d i s c l o s e d  to o t h e r  o f f i c e r s  or e m p l o y e e s  c o n c e r n e d  w i t h  c a r r y i n g  j

I
out o c c u p a t i o n a l  s a f e t y  a n d  h e a l t h  e n f o r c e m e n t  a c t i v i t i e s .  In a p ro -  j

i

c e e d i n g ,  t h e  c o m m i s s i o n e r  or the c o u r t  as m a y  be a p p l i c a b l e  s hall I s s u e  j

o r d e r s  as m a y  be a p p r o p r i a t e  to p r o t e c t  the c o n f i d e n t i a l i t y  of t r ad e  j
I

s e c rets. j

55 Sec. 8. AS 1 8 . 6 0 . 1 0 5  is r e p e a l e d  an d r e - e n a c t e d  to read:

Sec. 1 8 .6 0 .1 0 5 . D E F I N I T I O N S .  In secs. 10 - 100 of t h i s  c h a p t e r

(1) " c o m m i s s i o n e r "  m e a n s  th e  c o m m i s s i o n e r  of labor;

(2) " d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  of La b o r ;

(3) " e m p l o y e e "  m e a n s  a p e r s o n  w h o  w o r k s  for a n  em p lo y e r ;

(4) " e m p l o y e r "  m e a n s  a p e r s o n s i n c l u d i n g  th e  s t a t e  and 

p o l i t i c a l  s u b d i v i s i o n s  o f  the state, w h o  has on e  or m o r e  e m p l o y e e s ;

(5) " s u i t a b l e  p r o t e c t i v e  e q u i p m e n t "  i n c l u d e s  s u c h  p e r s o n a l  

p r o t e c t i v e  e q u i p m e n t  as is r e q u i r e d  by r e g u l a t i o n  i s s u e d  u n d e r  this 

c h a p t e r .

* Sec. 9. AS l 8 . 6 0 . 0 5 0 ,  1 8 . 6 0 . 0 9 0  an d 1 8 . 6 0 . 0 7 5 ( c )  ar e  r e p e a l e d .

o b t a i n e d  by th e  d e p a r t m e n t .in c o n n e c t i o n  w i t h  an i n s p e c t i o n  or proceed'

i
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