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I n t r o d u c e d :  2 / 2 1 / 7 3
R e f e r r e d :  C o m m e r c e  a n d
J u d i c i a r y

I N  T H E  H O U S E BY  TH E  C O M M E R C E  C O M M I T T E E

H O U S E  B I L L  NO. 248

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

E I G H T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  a n  Act e n t i t l e d :  " A n  Act e s t a b l i s h i n g  a r e a l  e s t a t e  s u r e t y  fund."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALAS K A :

* S e c t i o n  1. AS 45 is a m e n d e d  by a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  85. R E A L  E S T A T E  S U R E T Y  FUND.

Sec. 4 5 . 8 5 . 0 1 0 .  R E A L  E S T A T E  S U R E T Y  FUND. T h e r e  is c r e a t e d  a

s p e c i a l  f u n d  k n o w n  as the r e a l  e s t a t e  s u r e t y  f u n d  to c a r r y  out the 

p u r p o s e s  o f  t h i s  c h a p t e r .  T h e  f u n d  s h a l l be c o m p o s e d  of p a y m e n t s  m a d e  

b y  l i c e n s e d  r e a l  e s t a t e  b r o k e r s  an d s a l e s m e n  u n d e r  sec. 20 of thi s  

c h a p t e r .  A m o u n t s  i n  th e f u n d  in e x c e s s  o f  $ 1 0 0 , 0 0 0  s h a l l  be u s e d  for 

r e a l  e s t a t e  e d u c a t i o n a l  p u r p o s e s .

Sec. 4 5 . 8 5 . 0 2 0 .  P A Y M E N T S  B Y  R E A L  E S T A T E  B R O K E R S  A N D  S A L E S M E N .

(a) A l i c e n s e d  r e a l  e s t a t e  b r o k e r  or a s s o c i a t e  b r o k e r ,  w h e n  o b t a i n i n g  

or r e n e w i n g  hi s  r e a l  e s t a t e  l i ce n s e ,  In l i e u  o f  a c o r p o r a t e  s u r e t y  b ond, 

s h a l l  p a y  t o  the c o m m i s s i o n e r  of c o m m e r c e  in a d d i t i o n  to the l i c e n s e  

fee, a b o n d  fee of $75, an d  a l i c e n s e d  s a l e s m a n ,  w h e n  o b t a i n i n g  or 

r e n e w i n g  h i s  l i c e n s e ,  in l i e u  of a c o r p o r a t e  s u r e t y  b o n d ,  s hall p a y  to 

the c o m m i s s i o n e r  in a d d i t i o n  to the l i c e n s e  fee, a b o n d  fee of $20.

(b) A l l  fee s  c o l l e c t e d  u n d e r  this  s e c t i o n  s h a l l  be p a i d  b y  the 

c o m m i s s i o n e r  i n t o  the r e a l  e s t a t e  s u r e t y  f u n d  at l east onc e  a mo n t h .

Sec. 4 5 . 8 5 . 0 3 0 .  A P P L I C A T I O N  F O R  P AY M E N T .  (a) W h e n  a p e r s o n

o b t a i n s  a f i n a l  j u d g m e n t  in a court a g a i n s t  a r e a l  e s t a t e  b r o k e r  or 

s a l e s m a n  l i c e n s e d  u n d e r  AS 0 8 . 8 8 on g r o u n d s  of fraud, m i s r e p r e s e n t a t i o n ,  

d e c e i t  or c o n v e r s i o n  of t r u s t  funds a r i s i n g  d i r e c t l y  out of a t r a n s a c­

tion w h e n  the j u d g m e n t  d e b t o r  was l i c e n s e d  and p e r f o r m e d  act s  for w h i c h
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a p p l i c a t i o n  i n  the c o u r t  in w h i c h  the j u d g m e n t  wa s e n t e r e d  f o r  a n  o r d e r

d i r e c t i n g  .payment out of th e  r e a l  e s t a t e  s u r e t y  f u n d  o f  th e  a m o u n t  of 

a c t u a l  d i r e c t  d a m a g e s  u p  to the su m  of $ 5 , 0 0 0  o f  t h e  a m o u n t  u n p a i d  u p o n  

t h e  j u d g m e nt .  H o w e v e r ,  not m o r e  t h a n  $ 5 , 0 0 0  m a y  be p a i d  for  e a c h  |

t r a n s a c t i o n  r e g a r d l e s s  of t h e  n u m b e r  of p e r s o n s  i n j u r e d  or t h e  n u m b e r  j 

of p a r c e l s  of r e a l  e s t a t e  i n v o l v e d  in t h e  t r a n s a c t i o n ,  A c o p y  of th e  

v e r i f i e d  a p p l i c a t i o n  s h a l l  be s e r v e d  u p o n  th e  c o m m i s s i o n e r  a n d  a 

c e r t i f i c a t e  or a f f i d a v i t  of s e r v i c e  f i l e d  w i t h  th e  court. |

(b) A p p l i c a t i o n s  for p a y m e n t  f r o m  t h e  f u n d  s h a ll  be m a d e  w i t h i n  

one y e a r  f r o m  the d a t e  that the j u d g m e n t  b e c o m e s  final.

Sec, 4 5 . 8 5 , 0 4 0 ,  B O N D  F O R  COSTS, (a) A p e r s o n  m a k i n g  a n  a p p l i c a­

ti o n  for p a y m e n t  f r o m  the f u n d  s h a l l  p o s t  a b o n d  at l east 20 d a y s  1

b e f o r e  the h e a r i n g  u p o n  his a p p l i c a t i o n  to g u a r a n t e e  c o u r t  costs, 

i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  fees, s h o u l d  his a p p l i c a t i o n  be d e n i e d ,  

in the a m o u n t  of 10 p e r  ce n t  of the r e c o v e r y  he s eeks f r o m  t h e  fund.

Th e  b o n d  shall be i s s u e d  by a n  a d m i t t e d  c o r p o r a t e  s u r e t y  i n s u r e r  

a p p r o v e d  by the c o m m i s s i o n e r  a n d  r u n n i n g  to th e  c o m m i s s i o n e r  a n d  the 

r e a l  e s t a t e  s u r e t y  fund, or a c a s h  b o n d  or b o n d s  i s s u e d  by the U n i t e d  

S t a t e s  or t hi s  state d e p o s i t e d  w i t h  the court.

(b) R e c o v e r y  a g a i n s t  t he  b o n d  is a u t h o r i z e d  by the c o u r t  if, after 

p r o c e e d i n g  o n  the a p p l i c a t i o n ,  th e c o u r t  fi n d s  in f a v o r  of th e  c o m m i s­

sio n e r  on b e h a l f  of t h e r e a l  e s t a t e  s u r e t y  fund,

■ Sec, 45.85 . 05 0 .  H E A R I N G  O N  A P P L I C A T I O N .  Th e  c o u r t  s h a l l  c o n d u c t  

a h e a r i n g  on the a p p l i c a t i o n  a f t e r  s e r v i c e  of t h e  a p p l i c a t i o n  u p o n  the 

c o m m i s s i o n e r .  At the h e a r i n g  th e  a p p l i c a n t  is r e q u i r e d  to s h o w  that:

(1) he is not a s p o u s e  of the j u d g m e n t  d e b t o r  or a p e r s o n a l  

r e p r e s e n t a t i v e  of the spouse;

(2) he has obtained' a j u d g m e n t  u n d e r  sec, 30 of t h i s  c h a p t e r

a l i c e n s e  is r e q u i r e d  u n d e r  AS 08.88, the p e r s o n  m a y  f i l e  a v e r i f i e d
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s t a t i n g  t h e  a m o u n t  of  t h e  j u d g m e n t  a n d  t h e  a m o u n t  o w i n g  at t h e  d a t e  of 

th e  a p p l i c a t i o n ;

(3) he h a s  m a d e  a l l  r e a s o n a b l e  s e a r c h e s  a n d  i n q u i r i e s  to 

a s c e r t a i n  w h e t h e r  t h e  j u d g m e n t  d e b t o r  o w n s  r e a l  o r  p e r s o n a l  p r o p e r t y  

or o t h e r  a s s e t s  l i a b l e  to be s o l d  or a p p l i e d  in s a t i s f a c t i o n  of the 

j u d g m e n t ;

(4) he h a s  d i s c o v e r e d  no p e r s o n a l  or r e a l  p r o p e r t y  or 

o t h e r  a s s e t s  l i a b l e  to be s ol d  o r  applied,, or t h a t  he h a s  d i s c o v e r e d  

c e r t a i n  of them, o w n e d  by t h e  j u d g m e n t  d e b t o r  a n d . l i a b l e  to be a p pl i e d ,  

a n d  t h a t  he ha s t a k e n  a l l  n e c e s s a r y  s t e p s  for t h e i r  r e a l i z a t i o n ,  a n d  

t h a t  t h e  a m o u n t  r e a l i z e d  w a s  i n s u f f i c i e n t  to s a t i s f y  the j u d g m e n t ,  

s t a t i n g  t h e  a m o u n t  r e a l i z e d  a n d  the b a l a n c e  r e m a i n i n g  d u e  o n  the 

j u d g m e n t ;  a n d

(5) he h a s  d i l i g e n t l y  p u r s u e d  his r e m e d i e s  a g a i n s t  al l  

j u d g m e n t  d e b t o r s  a n d  a l l  o t h e r  p e r s o n s  l i a b l e  to h i m  in the t r a n s a c t i o n

f o r  w h i c h  he s e e k s  r e l i e f  f r o m  t h e  c o m m i s s i o n e r .

Sec. 4 5 . 8 5 . 0 6 0 .  C O M M I S S I O N E R ' S  R I G H T  TO D E F E N D .  (a) The  court, 

a f t e r  a h e a r i n g  u p o n  t h e  a p p l i c a t i o n ,  s h a l l  o r d e r  p a y m e n t  out of the 

r e a l  e s t a t e  s u r e t y  f u n d  u p o n  a d e t e r m i n a t i o n  t h a t  th e  a p p l i c a n t  has 

a v a l i d  c a u s e  of a c t i o n  a g a i n s t  th e  j u d g m e n t  d e b t o r  a n d  has c o m p l i e d  

w i t h  th e p r o v i s i o n s  of t h i s  c h a p t e r .  Th e j u d g m e n t  is p r i m a  f ac i e  

e v i d e n c e  o f  a v a l i d  c a u s e  of a ct i o n .  H o w e v e r  if a n  a p p l i c a n t’s j u d g­

m e n t  is by d e f a u l t ,  s t i p u l a t i o n ,  or c o n s e n t ,  or if t he  a c t i o n  a g a i n s t  

t h e  l i c e n s e e  w a s  d e f e n d e d  b y  a t r u s t e e  in b a n k r u p t c y ,  t h e  a p p l i c a n t  

h a s  the b u r d e n  of p r o v i n g  his c a u s e  of a c t i o n  f o r  fr a u d ,  m i s r e p r e s e n t a­

tion, d e c e i t  or c o n v e r s i o n  of t r u s t  funds.

(b) T h e  c o m m i s s i o n e r  m a y  d e f e n d  a n  a c t i o n  on b e h a l f  o f  the fund 

a n d  s h a l l  h a v e  r e c o u r s e  to a l l  a p p r o p r i a t e  m e a n s  of d e f e n s e  an d 

r e v i e w ,  I n c l u d i n g  e x a m i n a t i o n  of w i t n e s s e s .  T h e  c o m m i s s i o n e r  m a y  mov e
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t h e  c ou r t  at a n y  t i m e  to d i s m i s s  the a p p l i c a t i o n  if it a p p e a r s  t h e r e  

a r e  no t r i a b l e  i s s u e s  an d  the p e t i t i o n  is w i t h o u t  m e r i t .  T h e  m o t i o n  

m a y  be s u p p o r t e d  b y  a f f i d a v i t  of a p e r s o n  h a v i n g  k n o w l e d g e  of the 

facts, a n d  m a y  be m a d e  on the b a s i s  t ha t  t h e  p e t i t i o n ,  a n d  th e  j u d g­

men t ,  do e s  not f o r m  t h e  b a s i s  for a m e r i t o r i o u s  r e c o v e r y  c l a i m  w i t h i n  

the p r o v i s i o n s  of sec, 30 of t his c h a p t e r .

(c) Th e  c o m m i s s i o n e r  may, s u bj e c t  to c ou r t  a p p r o v a l ,  c o m p r o m i s e  

a c l a i m  b a s e d  u p o n  t h e  a p p l i c a t i o n  an d  j u d g m e n t .  He is not b o u n d  by 

a p r i o r  c o m p r o m i s e  or s t i p u l a t i o n  of th e j u d g m e n t  debt o r .

Sec, 4 5 . 85 . 0 7 0 ,  C O U R T  ORDER. If t h e c o u r t  f i n d s  a f t e r  t h e  h e a r i n g  

t h a t  the c l a i m  s h o u l d  be l e v i e d  a g a i n s t  t h e  f u n d  a l l o c a t e d  fo r the 

p u r p o s e  of c a r r y i n g  out the p r o v i s i o n s  o f  t h i s  c h a p t e r ,  it s h a l l e n t e r  j 

a n  o r d e r  d i r e c t e d  to the c o m m i s s i o n e r  r e q u i r i n g  p a y m e n t  f r o m  t h e  r e a l  

e s t a t e  s u r e t y  f u n d  of the su m  it f i n d s  to be p a y a b l e  o n  th e  c l a i m  in 

a c c o r d a n c e  w i t h  this c h a pter.

Sec. 4 5 , 85 . 0 8 0 .  M A X I M U M  L I A B I L I T Y ,  (a) Th e  m a x i m u m  l i a b i l i t y  o f  I 

the r e a l  e s t a t e  s u r e t y  f u n d  d o e s  not e x c e e d  $ 1 0 , 0 0 0  fo r  a n y  o n e  b r o k e r  

or salesman.

(b) If th e  $ 1 0 , 0 0 0  l i a b i l i t y  of t h e  fu n d  as p r o v i d e d  in (a) of

t h i s  s e c t i o n  is i n s u f f i c i e n t  to p a y  in f u l l  the v a l i d  c l a i m s  o f  all

p e r s o n s  who h a v e  f i l e d  c l a i m s  a g a i n s t  one b r o k e r  or s a l e s m a n,  th e

$ 1 0 , 0 0 0  shall be d i s t r i b u t e d  a m o n g  the c l a i m a n t s  in t h e  r a t i o  tha t

t h e i r  i n d i v i d u a l  c l a i m s  b ea r  to the a g g r e g a t e  o f  v a l i d  c l a i m s ,  or in

a n o t h e r  m a n n e r  tha t  the c o u r t  c o n s i d e r s  e q u i t a b l e .  D i s t r i b u t i o n  s hall

be a m o n g  the p e r s o n s  e n t i t l e d  to share in t h e  r e c o v e r y ,  w i t h o u t  r e g a r d

to the o r d e r  of p r i o r i t y  in w h i c h  t h e i r  j u d g m e n t s  w er e  o b t a i n e d  or

t h e i r  c l a i m s  f i l e d . j

Sec, 4 5 . 85 . 0 9 0 .  O R D E R  OF C L A I M  P A Y M E N T .  If the m o n e y  d e p o s i t e d

in the r e a l  e s t a t e  s u r e t y  f u n d  Is i n s u f f i c i e n t  at a g i v e n  t ime to

HB 248 “ i}“
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s a t i s f y  a d u l y  a u t h o r i z e d  c l a i m  a g a i n s t  t h e  fund, th e  c o m m i s s i o n e r  

shall, w h e n  s u f f i c i e n t  m o n e y  has b e e n  d e p o s i t e d  in t h e  fund, s a t i s f y  

u n p a i d  c l a i m s  in the  o r d e r  t ha t  t h e  c l a i m s  w e r e  o r i g i n a l l y  filed, 

p l u s  a c c u m u l a t e d  i n t e r e s t  at t h e  r a t e  of e i g h t  p e r  cent  a year.

Sec. 4 5 . 8 5 , 1 0 0 .  F A L S E  C L A I M S  O R  D O C U M E N T S .  A p e r s o n  w h o  f i l e s 

w i t h  t h e  c o m m i s s i o n e r  a n o t i c e ,  s t a t e m e n t  or o t h e r  d o c u m e n t  r e q u i r e d  

u n d e r  t h i s  c h a p t e r  w h i c h  is f a l s e  or u n t r u e  or c o n t a i n s  a w i l f u l  

m a t e r i a l  m i s s t a t e m e n t  of f act, is g u i l t y  of a m i s d e m e a n o r  a n d  is 

p u n i s h a b l e  b y  i m p r i s o n m e n t  f o r  a p e r i o d  of no t  m o r e  t h a n  on e  year, or 

a f i n e  n o t  m o r e  t h a n  $1,0 0 0 ,  or by both.

Sec. 4 5 .8 5 .llO. R I G H T  T O  S U B R O G A T I O N .  W h e n  t h e  c o m m i s s i o n e r  has 

p a i d  t o  a j u d g m e n t  c r e d i t o r  f r o m  t h e  r e a l  e s t a t e  f u n d  t h e  s u m  o r d e r e d  

by t h e  c o u r t *  th e  c o m m i s s i o n e r  s h a l l  be s u b r o g a t e d  to a l l  of the r i g h t s  

of t h e  j u d g m e n t  c r e d i t o r  a n d  th e  j u d g m e n t  c r e d i t o r  s h a l l  a s s i g n  al l 

o f  his r i g h t ,  t i t l e  a n d  i n t e r e s t  in t h e  j u d g m e n t  to th e  c o m m i s s i o n e r .  

A m o u n t s  s u b s e q u e n t l y  r e a l i z e d  by t h e  c o m m i s s i o n e r  on t h e  j u d g m e n t  

s h a l l  be d e p o s i t e d  to t h e . f u n d .

Sec. 4 5 . 8 5 . 1 2 0 .  W A I V E R  OF R I G H T S .  T h e  f a i l u r e  of a c l a i m a n t  to 

c o m p l y  w i t h  th e  p r o v i s i o n s  of t h i s  c h a p t e r  c o n s t i t u t e s  a w a i v e r  of 

hi s  r i g h t s  U n d e r  t h e  c h ap t e r .

Sec. 4 5 . 8 5 . 1 3 0 .  D I S C I P L I N A R Y  A C T I O N  A G A I N S T  B R O K E R S  A N D  S A L ESMEN. 

T h i s  c h a p t e r  n e i t h e r  l i m i t s  the a u t h o r i t y  of  t h e  R e a l  E s t a t e  C o m m i s s i o n  

to t a k e  d i s c i p l i n a r y  a c t i o n  a g a i n s t  a n y  p e r s o n  l i c e n s e d  u n d e r  A S  08,88, 

n o r  d o e s  r e p a y m e n t  in f u l l  of a l l  o b l i g a t i o n s  t o  t h e  r e a l  e s t a t e  

s u r e t y  f u n d  n u l l i f y  or m o d i f y  th e  e f f e c t  of d i s c i p l i n a r y  p r o c e e d i n g s  

b r o u g h t  u n d e r  th e  p r o v i s i o n s  of A S  08,88.

* Sec. 2. A S  0 8 . 8 8 . 2 8 l  is r e p e a l e d  a n d  r e - e n a c t e d  to read:

Sec. 0 8 . 8 8 . 2 8 1 .  R E A L  E S T A T E  S U R E T Y  FUND. B e f o r e  i s s u i n g  a 

l i c e n s e  to a n  a p p l i c a n t  u n d e r  t h i s  c h a p t e r ,  the b o a r d  s h a l l  d e t e r m i n e
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t h a t  th e  a p p l i c a n t  ha s  c o m p l i e d  w i t h  t h e  p r o v i s i o n s  of A S  4 5 , 8 5 . 0 2 0  

a n d  is c o v e r e d  by t h e  r e a l  e s t a t e  s u r e t y  f u n d  e s t a b l i s h e d  in A S  45.85.

* See, 3. A S  0 8 . 8 8 . 0 7 1  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) W h e n  a p a y m e n t  is m a d e  f r o m  the r e a l  e s t a t e  s u r e t y  f u n d  

u n d e r  AS 4 5 , 8 5  in s e t t l e m e n t  o f  a c l a i m  or t o w a r d  s a t i s f a c t i o n  of a 

j u d g m e n t  a g a i n s t  a  l i c e n s e d  b r o k e r , a s s o c i a t e  b r o k e r  or s a l e s m a n  for 

fraud, m i s r e p r e s e n t a t i o n ,  d e c e i t  or c o n v e r s i o n  of t r u s t  funds, th e  c o m m  

sion, a f t e r  a p r o p e r  h e a r i n g  e s t a b l i s h i n g  t h e  m i s c o n d u c t ,  s h a l l  s u s p e n d  

or r e v o k e  the l i c e n s e  of the  b r o k e r ,  a s s o c i a t e  b r o k e r  or sal es m a n .

T h e  b r o ke r ,  a s s o c i a t e  b r o k e r  or s a l e s m a n  m a y  no t be r e i n s t a t e d  u n t i l  

he has r e p a i d  in full, p l u s  I n t e r e s t  at the r a t e  of e i g h t  p e r  ce n t  a 

year, the a m o u n t  p a i d  f r o m  t h e  fund  on his a c c o u n t .
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