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The Honorable Jay S. Hammond Chairman, Senate Rules Committee Alaska State Legislature Juneau, Alaska 99801
Dear Mr. Chairman:
Pursuant to State law and the Uniform Rules of the Leg islature , I am transmitting herewith a b i l l  en titled  "An Act relating to the regulation of public u t i l i t i e s ,  defining the composition, powers and duties of the Public Service Commission; and providing for an effective date."
The attached b i l l  would e ffect a number of important changes in the existing Public Service Commission Act.
I t  w ill substantially strengthen the regulatory authority of the Commission in certain respects. I t  w ill broaden the Commission's base of ju r isd ic t ion ; i t  provides a reasonable and workable means of engendering compliance and enforcement; and i t  gives the Commission the ab ility  to e ffe ctiv e ly  regulate within its  sphere of ju r isd ic tion .
The b i l l  does not repeal and re-enact the entire existing PSC Act. The f ir s t  several sections of Chapter 42.05 are retained or simply revised. This has the effect of leaving the composition of the Commission as i t  is . Revisions are included, however, which would provide means for removing a commissioner from o f f ic e : e ither bythe same procedure in which he is  appointed or for cause. These removal methods are designed to provide continuity of policy of the Commission. At the same time i t  affords an essen tia l a b ility  for change in event of incompetence, e tc .
Due to the rapidly increasing workload of the commissioners and the need to retain well qualified and competent men on the Commission, the b i l l  proposes an annual salary of $5,000.
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The b i l l  does repeal and re-enact a l l  sections beyond AS 42.05.060  of the current chapter. In many instances» however, the new provi­sions are the same or sim ilar to the present ones. Re-enactment of th is  large block of sections was employed primarily to provide continuity and uniformity and avoid the confusion of large scale  amendments, additions and deletions.
The other areas of important change which th is  b i l l  would a ffe c t  can be summarized as follow s:
Sections 42 .05.141 -  171 c la r ify  the regulatory authority of the Commission. I t  is  divided in to general and adm inistrative authority . The la t te r  spec ifie s that the Commission is  to  pro­vide by regulation , for it s  own rules of p ractice  and procedure in its  adjudicatory proceedings. The procedures of the APA (AS 44.62) were never designed, intended nor are they appropriate to the usual u t i l i t y  regulatory agency investigation  and hearing.The authority given to the PSC to prescribe it s  own procedural rules is sim ilar to  such authority granted the Alaska Transpor­ta tion  Commission in 1966 (139 SLA 1966).
The new statu tes make i t  c lear that the Commission may employ i t s  own hearing o f f ic e r s . They a lso c la r ify  the Commission's authority  to  hear a case i t s e l f  without using a hearing o f f ic e r . This author­ity  has been implied in the past but the con flic tin g  hearing pro­cesses provided for by the APA and the current PSC statu tes rendered the implication at le ast questionable. The new provisions also  expressly state  that a commissioner may ac t as hearing o f f ic e r .
The proposed b i l l  expands the authority o f the Commission in respect to  ce r t if ic a t io n  of u t i l i t i e s .  I t  prescribes unauthorized discon­tinuance or abandonment of c e r t if ic a ted  service and gives the Commission the power to modify, suspend, or revoke a c e r t i f ic a te  under certain  conditions.
The new provisions concerning u t i l i t y  serv ice have been strengthened in the requirement that service be reasonable, sa fe , adequate and su ff ic ien t .
In the area of rate regu lation , the new b i l l  makes i t  c lea r that the Commission may make, f ix , a lte r  and amend ra tes . I t  a lso expressly provides fo r  suspension of rate changes fo r  a maximum period of seven months. The seven-month period corresponds to  the rather standard statutory suspension period fo r Commission regulating motor ca rr ie rs , e t c . ,  but is  less than the ten-month period com­monly provided in regulation o f e le c t r ic , telephone, e t c . ,  u t i l i t i e s .
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The Commission is  also given the authority to  apportion jo in t rates  where the partic ipating  u t i l i t i e s  cannot agree on apportionment or an apportionment is  p re ju d ic ia l to one of them.
The b i l l  provides for reparations where the Commission finds that a u t i l i t y  has charged unreasonable, excessive or discrim inatory ra te s .
In valuation of u t i l i t y  property fo r rate making purposes, the Commission is  required to determine fa ir  value primarily as a function of o r ig in a l cost less accrued depreciation . This, in e f f e c t , cod ifies the approach taken by the Commission in actual practice .
For the sake of uniformity and usefulness of information, the Com­mission is given the authority to prescribe the accounting systems to be used.
A rtic le  8 of the b i l l  provides both crim inal and c iv i l  penalties fo r v io la tion . Adequate penalty provisions are essential to  regulation . They are designed and normally act as a compliance t o o l ; and compliance rather than levy of fines or penalities is  the ob jective .
The general provisions of the b i l l  include assessment of regula­tory fees, a pub lic records section and a section to the e ffe c t  that the 1968 amendment to Section AS 42 .05 .640 (2 ) did not abrogate any rights vested in a public u t i l i t y  p rio r to its  enactment. I t  is  also ca lled  to your attention that the 1968 amendment is  repealed . The provision therein which defined public u t i l i t y  in terms of $25,000 minimum gross annual revenue was completely unworkable and raised numerous coro lary questions concerning Commission ju r isd ic t io n .
The defin ition  of public u t i l i t y  is  broadened and lik e  i t s  pre­decessor confines i t s e l f  to d e fin ition . Exemptions are incor­porated in a separate se c tion .
Municipally owned and operated u t i l i t i e s  are exempted from regula­tion  only in certain  respects . These are specified  in subsections AS 42 .05 .631 (b ) - (d ) . In b r ie f , a municipal u t i l i t y  would be exempt from rate regulation  fo r  services provided within the c ity  boundaries. Services which i t  provides outside the municipal boundaries would not be exempt. Municipal u t i l i t i e s  would a lso  be exempt en to to  from Sections AS 42 .05 .491  - 511 concerning financia l and management regu lation , and from Section AS 42 .05 .641  concerning regulatory fe e s .
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The only other exemption from regulation is the person who fur­nishes water, gas or petroleum products by tank, wagon, e tc . However, th is exemption is  limited where such supplier is  pro­viding the service to a public u t i l i t y  in which he has an a f f i l ia te d  in terest.
Sincerely yours,

Keith H. M iller Governor



Introduced: 2/7/69
Referred: C om me rce

BY T H E  RULES C O M M I T T E E
1 IN THE S E N A T E  BY R E Q U E S T  OP T H E  G O V E R N O R

2 S E N A T E  BILL NO. 128

3 IN T H E  L E G I S L A T U R E  OF THE S T A T E  OP A L A S K A

4 SIXTH L E G I S L A T U R E  - F I R S T  SESSION

5 A BILL

6 For an Act entitled: "An Act r e l a t i n g  to the r e g u l a t i on  of p u b l i c

7 u t i l i t i e s , d ef i n i n g  t h e  composition, p o w e r s  and

8 duties o f  the Public Service C om m i s s i o n ; a n d  pro-

9 viding for an e f f e c t i v e  date."

’O BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA: 

n  * S e c t i o n  1. AS 42.05.020 is amended to read:

,2 Sec. 42.05.020. C O M P O S I T I O N  OF PUBLIC S E R V I C E  C OM M I S S I O N .  (a)

13 The public service c o m m i s s i o n  c o n sists of three members, a p p o i n t e d

14 by the governor and c o n f i r m e d  by the l e g i s la t u r e  in joint sess i o n

15 assembled.

(b) The governor s h a l l  des i g na t e  one m e m b e r  of the c o m m i s s i o n16

17 as chairman of the commission. Such member shall serve as chairman

18 for a term of two years, but may be appointed for successive terms.

19 * Sec. 2. AS 42.05.030 Is amended to read

20 Sec. 42.05.030. T E R M  OF O F F I C E . VACANCY. (a) The term of

21 office of each member Is six years [, OR UNTIL HIS SUCCESSOR IS 

APPOINTED AND QUALIFIES]. The [HOWEVER, THE] governor shall designate 

who [WHICH], among his Initial appointees, shall serve, respectively, 

for terms of two years, four years and six years. A commissioner, 

upon the expiration of his term, shall continue to hold office until

22

23

24

25

26

27

28 

29

his successor Is duly appointed and qualified.

(b) A vacancy arising ln the office of commissioner shall be 

filled by appointment by the governor and confirmed by the legislature

I n  j o i n t  s e s s i o n  and  a n  a p p o i n t e e  s e l e c t e d  t o  f i l l  s u c h  v a c a n c y  s h a l l
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hold office for the balance of the full term for which his predecessor

on the commission was appointed.

If the legislature Is not ln session when a vacancy Is filled, 

the appointment made by the governor shall be subject to the approval 

of the legislature when next convened.

(c) A vacancy ln the commission shall not Impair the authority 

of a quorum of commissioners to exercise all the powers and perform 

all the duties of the commission.

• Sec. 3. AS 42.05 Is amended by adding a new section to read:

Sec. 112.05.035. REMOVAL OP COMMISSIONERS. (a) The governor 

may remove a commissioner from office by and with the consent of a 

majority of the legislature.

(b) The governor may remove a commissioner from office for 

cause including but not limited to incompetence, neglect of duty or 

misconduct in office. A commissioner, to be removed for cause, shall 

be given a copy of the charges against him and afforded an opportunity 

to be publicly heard in person or by counsel in his own defense upon 

not l e s s  than 10 days notice. If a commissioner is removed for cause, 

the governor shall file with the secretary of state a complete 

s t a t e m e n t  o f  a l l  charges made against such commissioner and his 

f i n d i n g  t h e r e o n ,  together with a  complete record of the proceedings.

(c) Subsections (a) an d  (b) of this section provide two 

s e p a r a t e  an d  distinct methods for removal of a commissioner from 

o f f i c e .
• S e c .  4 .  AS U 2 . 0 5  i s  am ended  by a d d i n g  new s e c t i o n s  to read:

S e c .  4 2 . 0 5 . 0 7 1 .  QUORUM. Two m em bers  o f  t h e  c o m m i s s i o n  s h a l l  
c o n s t i t u t e  a .  q uo rum  f o r  t h e  t r a n s a c t i o n  o f  b u s i n e s s ,  f o r  t h e  p e r ­
f o rm a n c e  o f  a  d u t y ,  o r  f o r  t h e  e x e r c i s e  o f  a  p o w e r  o f  t h e  c o m m i s s i o n .

Sec. 42.05*08l. OATH OP OPPICE. E a ch  c o m m i s s i o n e r  a n d  e a c h  
SB 128 -  2 -
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p e r s o n  a p p o i n t e d  to a c i v i l  e x e c u t i v e  o f f i c e  by the c o m m i s s i o n ,  b e f o r e  

e n t e r i n g  u p o n  the d u t i e s  of his o f f i c e  s h a ll  take an d s u b s c r i b e  t o  the 

o a t h  p r e s c r i b e d  for p r i n c i p a l  o f f i c e r s  of the state.

Sec. 4 2 . 0 5 . 0 9 1 .  C O M P E N S A T I O N  O F  M E M B E R S  OF C O M M I S S I O N .  (a) 

M e m b e r s  of t h e  c o m m i s s i o n  are e n t i t l e d  to the p e r  d i e m  e s t a b l i s h e d  

by l a w  for o t h e r  b o a r d s  an d  c o m m i s s i o n s  a n d  shall be p a i d  for t h e i r  

n e c e s s a r y  t r a v e l  ex p e n s e .

(b) T h e  an nu a l  s a l a r y  for e a c h  m e m b e r  of the c o m m i s s i o n  is 

$5 ,000 to be p a i d  in a p p r o x i m a t e l y  e q u a l m o n t h l y  p a y m e n t s .  T h e  

c h a i r m a n  o f  the c o m m i s s i o n  s h a l l  r e c e i v e  an a d d i t i o n a l  $300 a y e a r  

d u r i n g  hi s  t e n u r e  as ch a i rm a n .

Sec. 4 2 . 0 5 . 1 0 1 .  P R I N C I P A L  O F F I C E ,  SEAL. (a) Th e  c o m m i s s i o n  

s h a l l  e s t a b l i s h  a p r i n c i p a l  o f f i c e  and su c h  b r a n c h  o f f i c e s  as m a y  

be n e c e s s a r y  to e f f i c i e n t l y  d i s c h a r g e  its b u s i ne s s .  For the c o n ­

ve n i e n c e  o f  the p u b l i c  or of p a r t i e s  to a p r o c e e d i n g  the c o m m i s s i o n  

m a y  h o l d  m e e t i n g s ,  h e a r i n g s  o r  o t h e r  p r o c e e d i n g s  at o t h e r  l o c a t i o n s .

(b) T h e  c o m m i s s i o n  shall h a v e  an o f f i c i a l  seal.

Sec. 4 2 . 0 5 . 1 1 1 .  L E G A L  C O U N S E L .  (a) The a t t o r n e y  g e n e r a l  Is 

legal c o u n s e l  for t he  c o m m i s s i o n .  He s h a l l  a d v i s e  t h e  c o m m i s s i o n  

in legal m a t t e r s  a r i s i n g  in t h e  d i s c h a r g e  of its d u t i e s  and r e p r e s e n t  

the c o m m i s s i o n  in s u i t s  to w h i c h  it is a party. T h e  a t t o r n e y  gene r a l  

may represent the p u b l i c  i n t e r e s t  in any p r o c e e d i n g  b ef o r e  t h e  

commission.

(b) The commission may employ temporary legal counsel f r o m  

t im e  t o  t i m e  in proceedings before the commission in which the 

a t t o r n e y  g e n e r a l  is representing the public interest or a party 

b e f o r e  t h e  c o m m i s s i o n .
S e c .  42.05.121. EMPLOYMENT AND COMPENSATION OF COMMISSION 

PERSONNEL, ( a )  The  c o m m i s s i o n  may em p lo y  an  e x e c u t i v e  d i r e c t o r  who
- 3 - SB 128



shall be an experienced administrator. The commission may employ 

engineers, hearing officers, experts, clerks, accountants, and other 

agents and assistants as it considers necessary. The executive 

director and all other employees and agents of the commission, other 

than legal counsel, shall be appointed to their positions in accordance 

with AS 39.25.020(2) and shall be in the classified service under 

AS 39.25.

(b) In addition to its staff of regular employees the commission 

may contract for and engage the services of such consultants, experts 

and hearing officers as the commission considers necessary for the 

purpose of developing information or conducting studies, investiga­

tions, hearings or other proceedings.

Sec. 42.05.131. ANNUAL REPORT. The commission shall publish 

an annual report reviewing its work and submit it to the legislature 

by February. 15 of each year. In addition, the report shall contain 

information and data which bears a significant relationship to the 

development and regulation of public utilities in the state.

ARTICLE 2. POWERS AND DUTIES OF THE COMMISSION;

ACTS DEEMED THOSE OF THE COMMISSION.

Sec. 42.05.141. GENERAL POWERS AND DUTIES OF THE COMMISSION.

The Alaska Public Service Commission may

(1) supervise and regulate every public utility engaged 

or proposing to engage in such business within the State of Alaska 

except to the extent exempted by AS 42.05.641 and may do all things, 

whether specifically designated in this chapter or in addition thereto, 

w h ic h  a r e  necessary or convenient in the exercise of such power and 

j u r i s d i c t i o n ;
(2) i n v e s t i g a t e ,  upon complaint or upon its own motion, 

t h e  r a t e s ,  c l a s s i f i c a t i o n s ,  r u l e s ,  r e g u l a t i o n s ,  practices, services
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and f a c i l i t i e s  of a pu b l i c  util i t y  and h o l d  h e a r i n g s  thereon;

(3) make, fix, a lter and amend Just, fair and reaso n a b l e  

rates, c l a s s i f i c a t i o n s ,  rules, r e g u l a t io n s ,  p r a c t i c e s ,  s er vices and 

f acilities for a pu b l i c utility;

(4) p r e s c r i b e  and regulate the a c c o u n t s ,  service and 

safety o f  o p e r a t i o n s  of a public utility;

(5) r e q u i r e  a public utility to file r e p o r ts  and other 

i n f o r m a t i o n  and data;

(6) s u p e r v i s e  and regulate a p u b l i c  u t i l i t y  ln all o ther 

matters a f f e c t i n g  its r e l a t i o n s h i p  with o t h e r  p u b l i c  utili ti e s ,  its 

c u stomers and w i t h  the gener a l  public.

Sec. iJ2.05.151. A D M I N I S T R A T I V E  A U T H O R I T Y  OP  COMMISSION; 

R E G U L A T I O N S  AND H E A R I N G  PROCEDURES. (a) The c o m m i s s i o n  may make 

such r eg u l a t i o n s ,  not i n c o n s i s t e n t  w i t h  the law, as may be n e c e s s a r y  

or p r o p e r  in the e x e r c i s e  of its powers or for the p e r f o r m a n c e  of 

its d u t i e s  u n d e r  this chapter.

(b) The c o m m i s s i o n  shall by r e g u l a t i o n  e s t a b l i s h  rules of 

p r a c t i c e  and p r o c e d u r e ,  consistent w i t h  d u e p r o c e s s  of law which 

shall gov er n  the c o n d u c t  of all i n v e s t i g a t i o n s ,  h e a r in g s  and p r o­

ceedings. T e c h n i c a l  rules of evidence n e e d  not apply to i n v e s t i g a­

tions, hearings a n d  p r o c e e d i n g s  before the c ommission.

(c) The commission, each commissioner or an employee authorized 

by the commission may administer oaths, certify to all official acts, 

and issue subpoenas, subpoenas duces tecum and other process to compel 

the attendance of witnesses and the production of testimony, records, 

papers, accounts and documents in an inquiry, investigation, hearing, 

or proceeding before the commission ln any part of the state. The 

commission may petition a court of this state to enforce its subpoenas, 

subpoenas duces tecum or other process.

- 5 - S B  128
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Sec. 42.05.161. APPLICATION OF ADMINISTRATIVE PROCEDURE ACT.

(a) The administrative adjudication procedures of the Administrative 

Procedure Act (AS 44.62) do not apply to adjudicatory proceedings of 

the com m i s s i o n  except that final administrative determinations by the 

commission are subject to Judicial review as p r o v i d e d  in AS 44.62.560 - 

44.62.570.

(b) The Administrative P rocedure Act shall apply to regulations 

adopted by the commission except interpretative rules, general s t a t e­

ments o f  policy, rules of agency organization, procedure, or practice 

or in a situation ln which the a gency for good cause finds (and 

i ncorporates the finding and a br i e f  statement of the reasons therefor 

in the rules issued) that notice and public pro c e d u r e  thereon are 

impracticable, unnecessary, or cont r a r y  to the public interest.

Sec. 42.05.171. INVESTIGATIONS AND HEARINGS— ACTIONS DEEMED 

THOSE O F  THE COMMISSION. An i n v e stigation or h e a r i n g  which the 

c o m mission has power to undertake or to hold may be undertaken or 

held by or before any one or more commissioners des i g n a t e d  for the 

purpose by the commission. The t e stimony and evid e n c e  in an i n v e s t i­

gation o r  hearing may be taken by the commissioner or commissioners 

to w h o m  such investigation or h e a r i n g  has been assigned. All i n v e s t i­

gations or hearings before or by a commissioner or commissioners, shall 

be a nd be deemed to be the Investigations and hearings of the c o m­

mission. A determination or or d e r  of a commissioner or commissioners 

upon s u c h  an investigation or hearing, undertaken or held by him or 

t h em  s h a l l  not be effective until approved and c o nfirmed by at least 

a q u o rum  of t h e  commission. Upon confirmation, such determination or 

o r d e r  s h a l l  b e  t h e  determination or order of 1 he commission.

S e c .  4 2 . 0 5 . l 8 l .  HEARING OFFICERS AND AGENTS. ( a )  I n  an  
I n v e s t i g a t i o n  o r  h e a r i n g ,  t h e  c o m m i s s i o n  may a p p o i n t  a  h e a r i n g  

SB 1 2 8  -  6 -
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o f f i c e r  or s p e c i a l  agent w h o  s h a l l  have the p o w e r  to a d m i n i s t e r  o aths 

a n d  e x a m i n e  w i t n e s s e s  and r e c e i v e  e v i d e n c e  in any l o c a l i t y  w i t h i n  the 

s t a t e  w h i c h  the c o m m i s s i o n  ma y  d e s i g n a t e .  The t e s t i m o n y  and e v i d e n c e  

so t a k e n  o r  r e c e i v e d  s hall hav e  the same force an d  e f f e c t  as if t a ke n  

o r  r e c e i v e d  by the c o m m i s s i o n ,  or any one or more o f  the c o m m i s s i o n e r s ,  

as p r o v i d e d  in AS 42.0 5 . 17 1 .

(b) The a p p o i n t m e n t  of a h e a r i n g  o f f i c e r  or s p e c i a l  agent shall 

b e  by w r i t t e n  o r d e r  of the c o m m i s s i o n .  The o r d e r  s h a l l  p r e s c r i b e  

t h e  d u t i e s  of t h e  h e a r i n g  o f f i c e r  or agent. The h e a r i n g  o f f i c e r  or 

a g e n t  has the i n v e s t i g a t i v e  p o w e r s  s p e c i f i c a l l y  d e l e g a t e d  to h i m  by 

t h e  c o m m i s s i o n .  The c o m m i s s i o n  may c o n d u c t  any n u m b e r  of i n v e s t i­

ga t i o n s  or h e a r i n g s  c o n t e m p o r a n e o u s l y  t h r o u g h  d i f f e r e n t  h e a r i n g  

o f f i c e r s  or a g e n t s ,  and may d e l e g a t e  to the h e a r i n g  o f f i c e r  or agent 

the t a k i n g  of  all t e s t i m o n y .  The d e c i s i o n  of the c o m m i s s i o n  shall

be b a s e d  u p o n  all t e s t i m o n y  an d  records. The r e c o m m e n d a t i o n s  m ade 

by  a h e a r i n g  o f f i c e r  or a gent are a d v i s o r y  and do n o t  p r ec l u d e  

f u r t h e r  i n v e s t i g a t i o n  or the t a k i n g  of f u r t h e r  t e s t i m o n y  if the 

c o m m i s s i o n  so orders.

(c) A c o m m i s s i o n e r  m a y  s e r v e  as a h e a r i n g  o f f i c e r .

ARTICLE 3. CERTIFICATE OF PUBLIC 

CONVENIENCE AND NECESSITY.

Sec. 42.05.191. CERTIFICATES REQUIRED. (a) No public u t i l i t y  

may operate and receive compensation for providing a commodity or 

service after January 1, 1970, without first having obtained from 

the commission under this chapter a certificate declaring that public 

convenience and necessity require or will require the service. Where 

a public utility provides more than one type of utility service, a 

separate certificate of convenience and necessity shall be required 

for each type. A certificate shall describe the nature and extent

- 7 - SB 128
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of the authority granted therein, including as appropriate for the 

services involved, a description of the authorized area or areas and 

scope of operations of the public utility.

(b) All certificates of convenience and necessity issued to a 

public utility on or before the effective date of this Act shall 

remain in effect but they are subject to modification where there 

are areas of conflict with public utilities that have not previously 

been required to have a certificate.

(c) In an area where two or more public utilities are competing 

to furnish the same type of utility service, the commission shall take 

appropriate action to eliminate the competition and duplication of 

facilities by delineating the service area or areas of each utility, 

or otherwise identifying and defining the authorized scope of opera­

tions of each utility.

Sec. M2.05.201. APPLICATION. Application for a certificate 

shall be in writing, verified, and be in the form and contain the 

information required by the commission by regulation.

Sec. H2.05.211. CONDITIONS OP ISSUANCE. No certificate may be 

issued unless the commission finds that the applicant is fit, willing 

and able to provide the utility services applied for and that such 

services are required for the convenience and necessity of the public. 

The commission may issue a certificate granting an application in 

w h o le  or in part and attach to the grant thereof such terms and con­

d i t i o n s  a s  i t  deems n e c e s s a r y  to protect and promote the public 
i n t e r e s t  i n c l u d i n g  t h e  condition that the applicant may serve an area 

o r  p r o v i d e  a  n e c e s s a r y  s e r v i c e  not contemplated by the applicant.
The c o m m is s i o n  m ay , f o r  g o o d  c a u s e ,  d en y  an  a p p l i c a t i o n  w i t h  o r  
w i t h o u t  p r e j u d i c e .

S e c .  H 2 : 0 5 . 2 2 1 .  DISCONTINUANCE OR ABANDONMENT OP CERTIFICATED 
8B 1 2 8  -  8 -
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SERVICE; T E M P O R A R Y  S USPENSION. (a) E x c e p t  as o t h e r w i s e  p r o v i d e d  in 

this s e c t i o n  no public utility m a y  d i s c o n t i n u e  or a b a n d o n  a s e r v i c e  

for w hich a c e r t i f i c a t e  has been  i s su e d  b y  the c o m m i s s i o n  u n l e s s  upon 

the a p p l i c a t i o n  of the public u t i l i t y  a n d  if after n o t i c e  and o p p o r­

tunity for hearing, the c o mm i s s i o n  f i n d s  that d i s c o n t i n u a n c e  or 

ab a n d o n m e n t  wil l  not m a te r i a l l y  h a r m  the public interest. An y  

i n t e r e s t e d  p e r s o n  ma y  file wi t h  the c o m m i s s i o n  a p r o t e s t  or m e m o r a n d u m  

of o p p o s i t i o n  to or in support of d i s c o n t i n u a n c e  or a b a n d o n m e n t .  The 

c o m m i s s i o n  m a y  a u t h o r i z e  t e m p o r a r y s u s p e n s i o n  of a service o r  o f  part 

of a service.

(b) U p o n  com p l a i n t or u p o n  its o w n  motion, the c o m m i s s i o n  may 

r e i n v e s t i g a t e  a p r e v i o u s l y  a u t h o r i z e d  d i s c o n t i n u a n c e ,  a b a n d o n m e n t  or 

s u s p e n s i o n  o f  a serv i c e  of a pu b li c  u t i l i t y .  If, a f t e r  p r o v i d i n g  notice 

and an o p p o r t u n i t y  for a h e a r i n g  the c o m m i s s i o n  finds that th e  public 

c o n v e n i e n c e  and n e c e s s i t y  r e q u i r e  the s e r v i c e to be r e s u m e d,  it may 

o rder the p u b l i c  u t i l i t y  to a g a i n  p r o v i d e  such service.

Sec. 42.05 . 2 3 1 .  M O D I F I C A T I O N ,  S U S P E N S I O N  OR R E V O C A T I O N  O F  

C E R T I F I C A T E S .  Upo n complaint or u p o n  its own m o t i o n  the c o m m i s s i o n ,  

after n o t i c e  and o p p o r t u n i t y  for h e a r i n g  and for goo d  cause shown, 

may amend, modi f y , suspend, o r  r e v o k e  a c e r t ificate, in w h o l e  or in 

part. Good cause for amendment, m o d i f i c a t i o n ,  s u s p e n s i o n  o r  r e v o c a­

tion of a c e r t i f i c a t e  includes but is not limited to

(1) as the public convenience and necessity may require;

(2) misrepresentation of a material fact in obtaining the 

certificate;

(3) unauthorized discontinuance or abandonment of all or 

part of a public utility's service;

(4) failure to comply with the provisions of this chapter

or the rules, regulations or orders of the commission; or

_ q _ SB 128



(5) f a i l u r e  to co m p l y  w i t h  a term, c o n d i t i o n ,  or l i m i t a t i o n  

of the certificate.

Sec. iJ2.05.24l. T R A N S F E R  O F  C E R T I F I C A T E .  A c e r t i f i c a t e  ma y  not 

be transferred w i t h o u t  the p r i o r  a p p r o v a l  of the c o m m i s s i o n .

ARTICLE 4. SERVICES AND FACILITIES; J O I N T  USE.

Sec. 4 2 . 0 5 . 2 5 1 .  S T A N D A R D S  O F  S E R V I C E  AND F A C I L I T I E S .  (a) E a c h

public u t i l i t y  s h a l l  f u r n i s h  a n d m a i n t a i n  a d e q u a t e ,  e f f i c i e n t ,  safe 

and reasonable s e r v i c e  and f a c i l i t i e s .  Such s e r v i c e  shall b e  r e a s o n a b l y

continuous and w i t h o u t  u n r e a s o n a b l e  i n t e r r u p t i o n  o r  delay.

(b) Subject to the p r o v i s i o n s  of this c h a p t e r  and the r e g u l a t i o n s  

or orders o f  th e  c o m m i s s i o n ,  a p u b l i c  u t i l i t y  m a y  h a v e  r e a s o n a b l e  r u l e s  

a n d  r e g u l a t i o n s  g o v e r n i n g  the c o n d i t i o n s  u n d e r  w h i c h  It s h a l l  r e n d e r  

s e r v i c e .

(c) The commission may, upon its own motion or upon complaint, 

after providing reasonable notice and opportunity for hearing, pre­

scribe as to service and facilities, including the crossing of fa c i­

lities, Just and reasonable standards, classifications, regulations, 

a nd practices to be furnished, imposed, observed, and followed by 

public utilities; prescribe adequate and reasonable standards for the 

measurement of quantity, quality, pressure, initial voltage, or other 

conditions p e r t a i n i n g  to the supply of the service of public utilities; 

prescribe reasonable regulations for the examination and t e s t i n g  of 

such service, and for the measurement thereof; prescribe or approve 

reasonable rules, regulations, specifications, and standards to secure 

the accuracy of m eters and appliances for measurement; and provide for 

t h e  e x a m i n a t i o n  and testing of appliances used for the measurement of

a  s e r v i c e  o f  a  p u b l i c  u t i l i t y .
( d )  W h en e v e r  t h e  c o m m i s s i o n ,  upon its own motion or up o n  c o m­

p l a i n t ,  a f t e r  p r o v i d i n g  r e a s o n a b l e  n o t i c e  and opportunity for h e a r i n g
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f i n d s  that the s e r v i c e  or facil it i e s  o f  a public u t i l i t y  are 

u n r e a s o n a b l e ,  u n s a f e ,  I n a d e q u a t e ,  i n s u f f i c i e n t ,  or u n r e a s o n a b l y  d i s ­

cr i m i n a t o r y ,  or o t h e r w i s e  in v i o l a t i o n  o f  this c ha p t e r ,  the c o m m i s s i o n  

s h a l l  d e t e r m i n e  and p r e s c r i b e ,  by r e g u l a t i o n  or order, the r e a s o n a b l e ,  

safe, a d e q u a t e ,  s u f f i c i e n t  serv i c e  or f a c i l i t i e s  to be obse r v e d ,  f u r­

nished, e n f o r c e d ,  or e m p l o y ed ,  i n c l u d i n g  all such repairs, c h a n g e s ,  

a l t e r a t i o n s ,  e x t e n s i o n s ,  s u b s t i t u t i o n s ,  o r  i m p r o v e m e n t s  in f a c i l i t i e s  

as s h a l l  be r e a s o n a b l y  n e c e s s a r y  and p r o p e r  for the safety, a c c o m m o­

dat i o n ,  and c o n v e n i e n c e  of the p u b l i c ,  an d  shall fix the same by its 

o r d e r  or r e g u l a t i o n .

Sec. *12.05.261. D I S C R I M I N A T I O N  IN SERVICE. No public u t i l i t y  

may, as to s e r v i c e ,  make or grant an u n r e a s o n a b l e  p r e f e r en c e  or 

a d v a n t a g e  to any p e r s o n  or subject a n y  p e r s o n  to an u n r e a s o n a b l e  

p r e j u d i c e  or d i s a d v a n t a g e .  No p u b l i c  u t i l i t y  may e s t a b l i s h  o r  m a i n ­

tai n  or p r o v i d e  an u n r e a s o n a b l e  d i f f e r e n c e  as to service, e i t h e r  as 

b e t w e e n  l o c a l i t i e s  or as b e t w e e n  c l a s s e s  of servi c e ,  but n o t h i n g  in 

this s e c t i o n  s h a l l  be d e e m e d  to p r o h i b i t  the e s t a b l i s h m e n t  of 

r e a s o n a b l e  c l a s s i f i c a t i o n s  of s e r v i c e  o r  to r e q u i r e  u n r e a s o n a b l e  

i n v e s t m e n t  ln fa c i l it i e s .

S e c .  H 2 . 0 5 . 2 7 1 .  J O I N T  U S E  AND IN T E R C O N N E C T I O N  OF  F A C I L I T I E S .

( a )  A p u b l i c  u t i l i t y  h a v i n g  s e w e r s ,  c o n d u i t s ,  u t i l i d o r s ,  p o l e s ,  

p o l e  l i n e s ,  p i p e s ,  p i p e l i n e s ,  m a i n s  or other d i s t r i b u t i o n  or t r a n s ­

m i s s i o n  f a c i l i t i e s  s h a l l ,  for a r e a s o n a b l e  c o m p e n s a t i o n ,  p e r m i t  

another p u b l i c  u t i l i t y  to u s e  them when p u b l i c  c o n v e n i e n c e  and 

necessity r e q u i r e  such u s e  and the  u s e  w i l l  not r e s u l t  i n  s u b s t a n t i a l  

injury to t h e  o w n er ,  or ln s u b s t a n t i a l  d e t r i m e n t  to the s e r v i c e  to 

the customers o f  th e  ow ner .  T h e  cost of m o d i f i c a t i o n s  or a d d i t i o n s  

necessary to a Joint use s h a l l  b e  at the expense of the public 

utility requesting the use of the facilities. This section does

- 11 - SB 128
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not authorize a public utility to share the use of the facilities 

of another public utility offering the same service when the joint 

use would result in violating the service area of the utility 

owning the facilities.

(b) A telephone utility shall permit connection to be made 

and telephone service to be furnished between a telephone system 

operated by it and the telephone system or toll facilities operated 

by another public utility, or between its toll facilities and the 

toll facilities of another public utility, whenever public con­

venience and necessity require the connection and the connection 

will not result in substantial injury to the owner or other users 

of the facilities of either public utility or in substantial d e t r i­

ment to the service of either public utility. The term "connection" 

means the radio channels and circuit trunk lines or wire circuits 

and connections required to furnish reasonably adequate communication 

service between the telephone utilities.

(c) The tariff of a public utility shall include rules setting 

forth the terms and conditions under which it will construct, or 

permit its customers or subscribers to construct, and install lines 

cables, radio links, or pipes from its existing facilities to the 

premises of applicants for service. Such rules may require the 

prospective customers or subscribers to make contributions in aid

of construction if necessary to equate the utility's investment in 

facilities to serve them with its average investment in facilities 

to serve existing customers or subscribers as of the effective date 

of the tariff filing. The utility's extension rule may Include pro­

v i s i o n s  w h e r e b y  the customers or subscribers can furnish labor and/or 

f a c i l i t i e s  i n  l i e u  of cash, for their contribution in aid of construc­

t i o n ,  a n d  s h a l l  include provisions for payment of the customer
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c o n t r i b ut i o n s  over a p e r i o d  of three or mor e  years or by means of a 

hig he r  rate for service t h a n  would o t h e r w i s e  be a p p l i c a b l e .

Sec. 42.05.281. F A I L U R E  TO AGREE UP O N  J O I N T  USE O R  I N T E R C O N­

NECTION. In case of f a i l u r e  to agree u p o n  the Joint u s e  or i n t e r­

connectio n  of facilities o r  the co n d i t i o n s  or c o m p e n s a t i o n  for joint 

use or interconnections, the public u t i l i t y  or an i n t e r e s t e d  pe r s on  

may apply to the c o m m i s s i o n  for an o r d e r  r e q u i r i n g  the i n t e r c o n n e c­

tion. If, after i n v e s t i g a t i o n  and o p p o r t u n i t y  for h e a r i n g ,  the 

c o m m is s i o n  finds that p u b l i c  c o n v e n i e n c e  and n e c e s s i t y  r e q u i r e  the 

joint use or connection, a n d  that the u s e  or c o n n e c t i o n  will not

result in substantial i n j u r y  to the o w n e r  u t i l i t y or its customers,

or in substantial d e t r i m e n t  to the s e r v i c e s  f u r n i s he d  by the owner 

utility, or in the c r e a t i o n  of safety h a z ards, it s h a l l

(1) order tha t  the use be p e r m i t t e d ;

(2) p r e scribe r e a s o n a b l e  c o n d i t i o n s  and c o m p e n s a t i o n  for 

the joint use;

(3) order the i n t e r c o n n e c t i o n  to be made;

(4) d e termine the time and m a n n e r  of the i n t e r c o n n e c t i o n ;

(5) d e termine the a p p o r t i o n m e n t  of costs a n d  r e s p o n s i b i l i t y

for o p e r a t i o n  and m a i n t e n a n c e  of the i n t e r c o n n e c t i o n .

Sec. 42.05.291. S T A N D A R D S  F O R  M E A S U R E M E N T .  Th e  c o m m i s s i o n  shall 

fix by regulation adequate, fair and realistic standards for the 

measurement of quality, pressure, voltage or other conditions of 

utility services and shall prescribe reasonable regulations for 

examination and testing of the service and the accuracy of the devices 

used to measure it. In so doing, the commission shall conform to the 

standard practices of the Industry.

Sec. 42.05.301. TESTING OP METER STANDARDS. (a) The commission 

shall provide by regulation for the periodic testing and certification

- 13 - SB 128
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of meter standards by laboratories acceptable to the commission. The 

commission shall also provide regulations for the taking of appeals 

to the commission from the findings of a utility which tests its 

own meters or appliances for measurement.

Sec. U 2 . 0 5 . 3 H .  TESTING OP APPLIANCES. The commission shall 

provide for the examination and testing of appliances used for the 

measuring of a service of a public u t i l i t y  and may purchase e q u i p­

ment, apparatus, and standards required for this purpose. The c o m­

missioner of commerce may assign the e xamination and t e s ting function 

to the division of weights and measures. A consumer may use the 

equipment or apparatus upon the payment of a reasonable fee established 

by the commission. The commission shall establish by regulation 

allowable t o l erances with respect to the functioning or operation of 

the equipment or apparatus. If the m e a s u r i n g  equipment or apparatus 

of the utility performs within the tolerances, the person requesting 

the tests shall pay the costs of the tests; otherwise, the utility 

concerned shall pay the costs and any fee paid by the p erson 

requesting the test shall be refunded to him by the utility.

ARTICLE 5. RATES AND RATE SCHEDULES.

Sec. i<2.05.321. TARIFFS; FILING AND INSPECTION. (a) Each 

public utility shall file its complete tariff with the commission at 

the time and in the form established by the commission by regulation. 

The tariff shall show all rates, classifications, rules, regulations 

and practices collected or enforced or to be collected or enforced 

by the public utility. The public utility shall clearly print, or 

t y p e ,  its complete tariff and keep an up-to-date copy of it on file 

at i t s  p r i n c i p a l  business office and at each station or office where 
p a y m e n t s  f o r  t h e  u t i l i t y ' s  service are accepted. The tariffs shall 

b e  made a v a i l a b l e  t o ,  a n d  s u b j e c t  t o  I n s p e c t i o n  by, the general public
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(b) The tariffs of a public utility which is also subject to 

the Jurisdiction of a federal regulatory body shall correspond, so 

far as practicable, to the form of those prescribed by the federal 

regulatory body.

(c) The commission may reject all or part of a tariff which 

is not consistent with this chapter or the regulations of the c o m­

mission. A tariff or provision so rejected is void.

Sec. ^12.05.331. A D H E R E N C E  TO TARIFFS. No public utility may, 

directly or indirectly, demand or receive a greater or less rate for 

a service provided or to be provided by it than that specified in its 

tariffs and filed in the manner provided in this chapter. The rates 

specified in its properly filed tariffs shall be the lawful rates of 

a public utility until changed in the manner provided under this 

chapter. If a public utility has more than one rate applicable to 

service furnished to a customer, it shall, upon demand by the 

customer or the commission, compute bills under the rate most 

advantageous to the customer.

Sec. 42.05.341. RATES TO BE JUST AND REASONABLE. All rates 

demanded or received by a public utility, or by any two or more 

public utilities Jointly, for a service furnished or to be furnished 

shall be Just and reasonable. Each unjust or unreasonable rate 

demanded or received for such service is unlawful.

Sec. 42.05*351. DISCRIMINATION IN RATES. (a) No public utility 

may, as to rates, grant an unreasonable preference or advantage to 

any of its customers or subject a customer to an unreasonable pre­

judice or disadvantage. No public utility may establish or maintain 

an unreasonable difference as to rates, either as between localities 

o r  b e t w e e n  classes of service.
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(b) Unless specifically authorized by the commission, no public 

telephone utility may make, demand, or receive (1) a greater rate in 

the aggregate for the performance of an intrastate communication or 

service transmitted for a shorter than for a longer distance over the 

same line or route in the same direction, the shorter being included 

within the longer distance; or (2) a greater rate as a through intra­

state rate than the aggregate of the intermediate intrastate rates.

(c) A rate charged by a municipality for a public utility ser­

vice furnished beyond its corporate limits shall not be considered 

unjustly discriminatory solely by reason of the fact that a different 

rate is charged for a similar service within its corporate limits.

Sec. 42.05.361. APPORTIONMENT OP JOINT RATES. (a) If public 

utilities entitled to share in a joint rate are unable to agree upon 

how the receipts are to be apportioned or if the method of apportion­

ment appears unjust or unreasonable, the commission may, after 

hearing, upon its own motion or upon complaint, fix the proportion 

to which each public utility shall be entitled.

(b) In the event a complaint is filed un d e r  this section, the

commission may employ independent professional consultants to make 

the necessary investigation and the consultants' determination of 

the issue shall be binding on the utilities involved. As a condition 

precedent to acting on a complaint the commission may require that

one or more of the utilities agree in advance to pay the fees and

expenses of the consultants.

Sec. 42.05.371. TARIFF CHANGES, (a) Unless the commission 

o t h e r w i s e  orders, no change may be made by a public utility in its 

r a t e s ,  classifications, rules, regulations or practices or in a con­

t r a c t  o r  a g r e e m e n t  relating to a rate, classification, rule, regula­

t i o n  o r  p r a c t i c e  e x c e p t  after 30 days notice to the commission and 
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to the public. Notice s hall be given by f i l i n g  w i t h  the c o m m i s s i o n  

and k e e p i n g  open for pub l i c  i n s p e c ti o n  the r e v i s e d  t a r i f f  p r o v i s i o n s  

which shall p l a i n l y i n d i c a t e the changes to be made in the s c h e d u l e s  

then in force and the time w h e n  the chan g e s  will go into effect.

The c o m m i s s i o n  ma y  p r e s c r i b e  addi t i on a l  m e a n s  of g i v i n g  noti c e.  The 

commission, for good cause shown, may a l l o w  changes to take e f f e c t  

on less than 30 days' no t i c e  u n d e r such c o n d i t i o n s  as the c o m m i s s i o n  

may p r e s c r i b e.

(b) T a r i f f  changes shall be filed in the m a n n e r  p r o v i d e d  in

sec. 321(a) of tnis chapter.

(c) Upon the fi l i n g  o f  a contract or t a r i f f  change, the c o m­

mission, upon comp l a i n t  or upon  its own m o t i o n , w i t h o u t  n o t i c e ,  may 

i n i tiate an i n v e s t i g a t i o n  of the r e a s o n a b l e n e s s  and l a w f u l n e s s  of 

the change.

Sec. H2.05.38l. S U S P E N S I O N  OF T A R I F F  F I L I N G  OR C O N T R A C T.  (a) 

W h e n e v e r  a c on tract or t a r i f f  is filed c o n t a i n i n g  a n e w  or r e v i s e d  

rate, cl a s s i f i c a t i o n ,  ru]e, r e g u l a t i o n ,  or p r a c t i c e ,  the c o m m i s s i o n  

may, upon c o mplaint or u pon its own m o t i o n ,  u p o n  r e a s o n a b l e  n o t i c e ,  

order an i n v e s t i g a t i o n  and a h e a r in g  c o n c e r n i n g  the l a w f u l n e s s  of 

the proposed c h a n g e .

(b) Pending completion of the investigation and hearing and a 

decision thereon, the commission, by order stating the reasons for 

its action, may from time to time suspend the operation of the c on­

tract or tariff change and defer its effective date but not for a 

longer, aggregate period than seven months beyond the time when the 

change would otherwise go into effect.

(c) After hearing, whether completed before or after the rate, 

classification, rule, regulation or practice goes into effect, the 

commission may issue orders granting, denying or modifying the tariff

- 17 - SB 128
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change in whole or in p a r t .

(d) In the case of a proposed increased rate, the commission 

may by order require the interested public utility or utilities to 

place in escrow and keep accurate account of all amounts received by 

reason of the increase, specifying by whom and in whose behalf the 

amounts are paid. Upon completion of the hearing and decision the 

commission may by order require the public utility to refund, with 

simple interest not exceeding six per cent per annum, to the persons 

in whose behalf the amounts were paid, that portion of the increased 

rates which was found to be unlawful.

(e) At a hearing involving a proposed contract or tariff change, 

whether the change is suspended or not suspended, the burden of proof 

to show that the change is lawful shall be upon the public utility.

The commission shall give to the hearing and decision of these 

questions priority over other questions pending before it and render 

its decision as speedily as possible.

S e c .  U 2 . 0 5 . 3 9 1 .  POWER OP COMMISSION TO FIX RATES. Whenever the 

c o m m i s s i o n ,  after an investigation and hearing finds that a rate, 

d em a n d e d ,  observed, charged or collected by a public utility for a 

s e r v i c e ,  subject to the Jurisdiction of the commission, or that a 

c l a s s i f i c a t i o n ,  rule, regulation, practice, or contract affecting the 

r a t e ,  i s  unjust, unreasonable, unduly discriminatory or preferential, 

t h e  c o m m i s s i o n  s h a l l  determine a Just and reasonable rate, classifi­

c a t i o n ,  r u l e ,  r e g u l a t i o n ,  p r a c t i c e ,  or contract to be thereafter 

o b s e r v e d  an d  i n  f o r c e ,  a n d  s h a l l  f i x  the same by order.

S e c .  U 2 . 0 5 .U 0 1 .  REPARATIONS; ASSIGNMENT OF REPARATION CLAIMS. 
When c o m p l a i n t  h a s  b e e n  made t o  t h e  c o m m i s s i o n  c o n c e r n i n g  a  r a t e  for 

a service performed b y  a  p u b l i c  u t i l i t y ,  a n d  t h e  c o m m i s s i o n  h a s  f o u n d ,  
after investigation and r e a s o n a b l e  n o t i c e  an d  o p p o r t u n i t y  t o  b e  h e a r d ,  

128 .  1 8  .
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that t h e  pu b l i c  u t i l i t y  has c h ar g e d  an u n r e a s o n a b l e ,  e x c e s s i v e ,  or 

d i s c r i m i n a t o r y  a m o u n t  in v i o l a t i o n  of any of the p r o v i s i o n s  of this 

c h a p t e r ,  the c o m m i s s i o n  ma y  o r d er  the p u b l i c  u t i l i t y  to m a k e  due 

r e p a r a t i o n  to the c o m p l a i n a n t  with i n t e r e s t  f rom the dat e  o f  c o l l e c­

tio n  if no d i s c r i m i n a t i o n  w i l l  res u l t  f r o m  such r e p a r a t i o n .  No order 

for th e  p a y me n t  of r e p a r a t i o n  upon the g r o u n d  of u n r e a s o n a b l e n e s s  may 

be m a d e  by the c o m m i s s i o n  in any i n s t a n c e  w h e r e  the r a t e  in qu e s t i o n  

has, by formal finding, b e e n  d e c l a r e d  by the c o m m i s s i o n  to be r e a s o n­

able, and no a s s i g n m e n t  o f  a r e p a r a t i o n  c l a i m  may be r e c o g n i z e d  by 

the c o m m i s s i o n  e x ce p t  a s s i g n m e n t s  by o p e r a t i o n  of law as in cases of 

d e a t h ,  ins a n i ty ,  b a n k r u p t c y ,  r e c e i v e r s h i p ,  or o r d e r  of court.

Sec. 42.0 5 - 4 1 1 .  A C T I O N  FOR R E C O V E R Y  OF R E P A R A T I O N  PAYMENTS:

T I M E  AN D  PLACE F O R  F I L I N G  C O M P L A I N T S .  If the pu b l i c  u t i l i t y  does not 

c o m p l y  w i t h  the o r d e r  for the p a y m e n t  of r e p a r a t i o n  w i t h i n  the time 

s p e c i f i e d  in the order, suit may be i n s t i t u t e d  in any c o u r t  of c o m­

pe t e n t  j u r i s d i c t i o n  to r e c o v e r  the p a y m e n t  w i t h i n  one y e a r  from the 

d a t e  o f  the order. A c o m p l a in t  for d a m a g e s  r e s u l t i n g  f r o m  a v i o l a­

ti o n  of a p r o v i s i o n  of this c h a p t e r  m a y  be filed e i t h e r  w i t h  the 

c o m m i s s i o n  or, w h e r e  c o n c u r r e n t  j u r i s d i c t i o n  of the c a u s e  of act i o n  

is v e s t e d  in the courts, in any c ourt o f  c o m p e t e n t  j u r i s d i c t i o n ,  

within two y e a r s  fro m  the time the c a u s e  o f  a c t i o n  a c c r u e s .

Sec. 42.05.421. VALUATION OF PROPERTY OF A PUBLIC UTILITY. (a) 

The commission may, after providing reasonable notice and opportunity 

to be heard, ascertain and fix the fair value of the whole or any 

part of the property of a public utility, insofar as it is material 

to the exercise of the jurisdiction of the commission. The commission 

ma y  make revaluations from time to time and ascertain the fair value 

o f  all new construction, extensions, and additions to the property 

o f  a  public utility. If a public utility furnishes more than one
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type of utility service, the commission shall segregate the property 

used and useful in furnishing each type of service, and It may not 

consider the property as a unit in determining the value for the 

purpose of fixing rates.

(b) In determining fair value of public utility property for 

rate making purposes, the commission shall be guided primarily by 

the element of original cost less accrued depreciation. Original 

cost is the cost of the property to the person first devoting it to 

the public service. A value for good will, going concern, natural 

resources and other intangibles may not be included as an element of 

fair value for rate making purposes.

ARTICLE 6. ACCOUNTS, RECORDS AND REPORTS.

Sec. 42.05.431. SYSTEM OF ACCOUNTS AND REPORTS. (a) Each 

public utility shall use and follow a system of public utility 

accounting prescribed by order of the commission.

(b) Each public utility shall maintain its accounts on a 

calendar year basis unless specifically authorized by the commission 

to maintain its accounts on a fiscal year basis. Within 75 days after 

the close of its authorized annual accounting period each public 

utility shall file with the commission a verified annual report of 

its operations during the period reported, on forms furnished by the 

commission, containing such financial, statistical and other informa­

tion as the commission may, by regulation, require.

S e c .  4 2 . 0 5 . 4 4 1 .  CONTINUING P R O P E R T Y  RECORDS. The commission 

may require a public utility to establish, provide, and maintain as 

a  p a r t  of i t s  system of accounts, continuing property records, 

i n c l u d i n g  a  l i s t  o r  I n v e n t o r y  of all the units of tangible property 

u s e d  o r  u s e f u l  i n  t h e  p u b l i c  s e r v i c e ,  showing the current location 

o f  t h e  p r o p e r t y  u n i t s  b y  d e f i n i t e  r e f e r e n c e  to the specific land
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parc e l s  u p o n  w h i c h  the units are l o c a t e d  or stored. The c o m m i s s i o n  

may r e q u i r e  a p u bl i c  utility to keep a c c o u n t s  and r e c o r d s  in suc h 

m a n n e r  as to show, currently, the o r i g i n a l  cost of the p r o p e r t y  when 

first d e v o t e d  to the public service, and the r e s er v e  a c c u m u l a t e d  to 

prov i d e  fo r  its de p r e c i a t io n .

Sec. 142 . 05 .451. D E P R E C I A T I O N  R ATES A N D  A C C OUNTS. (a) E a c h  

public u t i l i t y  s h a l l  carry a separate, p r o p e r  and a d e q u a t e  d e p r e c i a t i o n  

account. F r o m  t i m e  to time the c o m m i s s i o n  shall d e t e r m i n e  t h e  p r o p e r  

and a d e q u a t e  r a t e s  of d e p r e c i a t i o n  for e a c h  m a j o r  class o f  p r o p e r t y  

of a pu b l i c  u t i l i t y .  The c o m m i s s i o n  s h a l l  accept r a t e s  of d e p r e c i a­

tion and d e p r e c i a t i o n  a c c ounts p r e s c r i b e d  and m a i n t a i n e d  u n d e r  r e g u l a­

tions of a f e d e r a l  agency or the t erms of a bond o r d i n a n c e .  The c o m­

mis s i o n  s h a l l  d e t e r m i n e  a l l o w a b l e  d e p r e c i a t i o n  e x p e n s e  in f i x i n g  the 

rates, t o l l s  and charges to be paid for the s e r v i c e s of a p u b l i c  

u t i l i t y .

(b) T h e  c o m m i s s i o n  is not bound in rate p r o c e e d i n g s  t o  accept, 

as just a n d  r e a s o n a b l e  for r a t e - m a k i n g  p u r p o s e s ,  e s t i m a t e s  o f  annual 

or a c c r u e d  d e p r e c i a t i o n  e s t a b l i s h e d  u n d e r  the p r o v i s i o n s  o f  this 

section, but  in s u c h  rate p r o c e e d i n g s  It ma y  give c o n s i d e r a t i o n  to 

s t a t e m e n t s  o f  d e p r e c i a t i o n  s u b m i t t e d  in a c c o r d a n c e  w i t h  t h i s  section 

in a d d i t i o n  to s u c h  other factors as m a y  be r e levant.

Sec. 4 2 . 0 5 . 4 6 1 .  SUBSIDIARY BUSINESS ACCOUNTS. A p u b l i c  u t i l i t y  

engaged, directly or indirectly, in another b u s i n e s s  or a s u b s i d i a r y  

business shall keep separate accounts relating to that business.

Except as the commission provides, no property, expense or  r e v e n u e  

utilized in or derived from that business may be considered in 

establishing the rates and charges of the utility for its public 

services.

Sec. 42.05.471. RECORDS AND ACCOUNTS TO BE KEPT IN STATE. A
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public utility shall keep such books, accounts, papers, records, and 

memoranda, as required by the commission, in an office within this 

state, and may not remove them from the state, except upon such terms 

and conditions as may be prescribed by the commission. The provisions 

of this section do not apply to a public utility whose accounts are 

kept at its principal place of business outside the state, in the 

manner prescribed by a federal regulatory body; however, such public 

utility shall at its option, either furnish to the commission, within 

a reasonable time fixed by the commission, certified copies of its 

books, accounts, papers, records, and memoranda relating to the 

business done by the public utility within this state, or agree to 

pay the actual expenses incurred by the commission in sending 

personnel to examine the utility's books and records at the place 

where they are k e p t .

Sec. 42.05.^81. INSPECTION OF BOOKS AND RECORDS BY COMMISSION. 

The commission shall at all times have access to, and may designate 

any of its employees to inspect and examine, the accounts, records, 

books, maps, inventories, appraisals, valuations, or other reports, 

documents, and memoranda kept by public utilities, or prepared or 

kept for them by others. The commission may require a public utility 

to file with the commission, copies of any or all of such accounts, 

records, books, maps, inventories, appraisals, valuations, or other 

reports, documents, and memoranda.

ARTICLE 7. F I N A N C I A L  AND MAN A G E M E N T  REGULATION.

S e c .  42.05.491. U N R E A S O N A B L E  M A N AGEMENT PRACTICES. (a) T h e  

c o m m i s s i o n  may i n v e s t i g a t e  the management of a p u b l i c  utility, 

i n c l u d i n g  b u t  n o t  limited to staffing patterns, w a g e  and salary 

s c a l e s  and  a g r e e m e n t s ,  p u r c h a s i n g  and payment a r r angements wit h  

a f f i l i a t e d  I n t e r e s t s  f o r  the p u r p o s e  of d e t e r mining unreasonable
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p r a c t i c e s  w h i c h  a d v e r s e l y  affect the cost o r  quality of service of 

the p u b l i c  u ti lity.

(b) W h e r e  u n r e a s o n a b l e  p r a c t i c e s  are f o u nd  to exist, the c o m­

mi s s i o n  may, a f t e r  p r o v i d i n g  r e a s o n a b l e  n o t i c e  and o p p o r t u n i t y  for 

h e a r in g ,  o r d e r  the public u t i l i t y to take s u c h  c o r r e c t i v e  action as 

the c o m m i s s i o n  ma y  require.

Sec. 4 2 . 0 5 . 50 1 .  I M P A I R E D  CAPITAL. W h e n e v e r  the commission 

finds that the c a p i t a l of a p u b l i c  util i t y  is impaired, it may a fter 

i n v e s t i g a t i o n  an d hearing, issue an o rder d i r e c t i n g  the public u t i l i t y  

to c e a s e  p a y i n g  d i v i d e n d s on its common s t o c k  until the impairment 

has b e e n  r e m oved.

Sec. 4 2 . 0 5 . 5 1 1.  D I S T R I B U T I O N  OF SURPLUS, PROFITS AND OPERATING 

MARGINS. The surplus, prof i t s  and o p e r a t i n g  margins of public 

u t i l i t i e s  shall be d i s t r i b u t e d  in a c c o r d a n c e  with the bylaws or 

o r d i n a n c e s  c o n t r o l l i n g  the u t i lity. The c o m m i s s i o n  m a y  adopt r e g u l a­

tions g o v e r n i n g  the d i s t r i b u t i o n s  of s u r p l u s ,  profits, and o p e r a t i n g  

m a r g i n s  by p u b l i c  utilities. The c o m m i s s i o n  may u p o n  i n v e s t i g a ti o n  

and h e a r i n g  i s su e  or d e r s  g o v e r n i n g  the d i s t r i b u t i o n  o f  surplus, 

profits or o p e r a t i n g  m a r g i n s  of a public utility.

ARTICLE 8. JUDICIAL REVIEW, PENALTIES AND ENFORCEMENT.

Sec. 42.05.521. EFFECT OF RULES, REGULATIONS AND ORDERS. Rules, 

regulations and orders adopted and Issued by the commission in 

accordance with this chapter have the effect of law.

Sec. 42.05.531. REVIEW AND ENFORCEMENT, (a) All final orders 

of the commission are subject to judicial review In accordance with 

AS 44.62.560 - 44.62.570 of the Administrative Procedure Act.

(b) The. commission may apply to the superior court for enforce­

ment of this chapter, the rules and regulations adopted under it and 

the orders of the commission. If the court determines that the

- 23 - SB 128
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statute, rules and regulations are valid and that the order was 

regularly and validly made and duly issued, it shall enforce the 

order by injunction and other process.

Sec. 42.05.541. VIOLATION A MISDEMEANOR. Any person (whether 

or not a public utility or an officer, agent, or employee of a public 

utility) who shall knowingly fall, omit, neglect or refuse to comply 

with a provision of this c h a pter or a rule, regulation, order or 

decision of the commission, or an order of the commission prescribing 

temporary rates In a rate proceeding, or a final order or decree of 

a court, or who shall knowingly procure, aid, or abet any such viola­

tion, omission, failure, neglect, or refusal, shall be guilty of a 

misdemeanor, and upon conviction, shall be sentenced to pay the costs 

of prosecution and a fine of not more than $500 for each offense.

Sec. 42.05.551. CIVIL PENALTIES FOR VIOLATION OR NONCOMPLIANCE.

In addition to all other- penalties and remedies provided by law a 

public utility and each officer, director, agent, or employee of a 

public utility who violates (including failure to obey or comply with), 

or who procures, aids, or abets, a violation by a public utility of 

a provision of this chapter, an order, decision, rule, or regulation 

of the commission is subject to a civil penalty of not more than 

$100 for each offense.

Sec. 42.05.561. EACH VIOLATION A SEPARATE OFFENSE. Each 

violation of the provisions of this chapter or of an order, decision, 

rule, or regulation of the commission by a utility, corporation or 

other person is a separate and distinct offense, and in case of a 

continuing violation each day's continuance is a separate and 

distinct offense.

Sec. 42.05.571. COMMISSION TO DETERMINE AND LEVY CIVIL PENALTY. 

When the commission finds, after providing notice and an opportunity 
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to be heard, that a p u b l i c  utility, its officers or agents has been 

in violation or procured, aided and abetted a public utility in a 

violation as defined in secs. 551 and 561 of this chapter, the c om­

mission shall determine the extent and duration of the violation, the 

circumstances under w h i c h  it occurred and the amount of the civil 

penalty, if any, to be levied. A levy of penalty shall be made by 

wr i tten order of the commission.

Sec. il2.05.58l. ACTIONS TO RECOVER PENALTIES AND FINES; D I S­

POSITION. (a) Actions to recover penalties or impose fines under 

this chapter shall be brought by the attorney general in a court of 

competent jurisdiction.

(b) All fines imposed and all penalties recovered under the 

provisions of this Act shall be paid to the commission and deposited 

by it in the general fund of the state.

Sec. 42.05.591. PENALTIES, CUMULATIVE; NOT EXCLUSIVE. (a) All 

penalties occurring under this chapter shall be cumulative and a suit 

for the recovery of one penalty shall not be a bar to or affect the 

recovery of any o t h e r  penalty or be a bar to any criminal prosecution 

and imposition of a fine against a public utility or an officer, 

director, agent or employee t h e r e o f  or any other person.

(b) Neither a criminal prosecution nor an action to recover a 

p e n a l t y  a s  provided in this c h a pter shall be a bar to an enforcement 

p r o c e e d i n g  to r e q uire compliance, nor to any other remedy provided 

b y  t h i s  c h a p t e r .
S e c .  42.05.601. JOINDER OF ACTIONS. U nd e r  the applicable court 

r u l e s ,  a p p e a l s  f r o m  o r d e r s  o f  t h e  c o m m i s s i o n ,  applications for enforce­

m en t o f  c o m m i s s i o n  o r d e r s  an d  a c t i o n s  f o r  r e c o v e r y  o f  a penalty may 
b e  J o i n e d .  The c o u r t  may i n  t h e  i n t e r e s t s  o f  Justice separate the 

actions.
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ARTICLE 9. GENERAL PROVISIONS.

Sec. 42.05.6ll. EMINENT DOMAIN. A public utility may exercise 

the power of eminent domain for public uses authorized by law. This 

section does not authorize the use of a declaration of taking.

Sec. 42.05.621. REGULATION BY MUNICIPALITY. (a) Nothing in 

this chapter authorizes a public utility during the remainder of the 

term of a grant or franchise under which it was acting on May 9, 1959, 

to charge for any service, in the grant or franchise contracted, 

exceeding the maximum rate for that service fixed in the grant or 

franchise.

(b) Except as otherwise provided in (a) of this section the 

commission's Jurisdiction and authority extends to public utilities 

operating within a municipality or borough (whether home rule or 

otherwise) or a public utility district or any other local govern­

mental entity. In the event of a conflict between a certificate, 

order, decision, rule or regulation of the commission and a charter, 

p e r m i t ,  franchise, ordinance, rule or regulation of such local govern­

m e n t a l  entity, the certificate, order, decision, rule or regulation 

of the commission shall prevail.

S e c .  42.05.631. E X P E N S E S  OP INVESTIGATION AND HEARING. At the 

c o n c l u s i o n  o f  a n y  p u b l i c  h e a r i n g  h e l d  u n d e r  t h i s  c h a p t e r  t h e  com­
m i s s i o n  s h a l l  d e t e r m i n e  t h e  c o s t s  among t h e  p a r t i e s ,  i n c l u d i n g  t h e  
c o m m i s s i o n ,  a s  i t  c o n s i d e r s  J u s t .  I n  a s s e s s i n g  c o s t s ,  t h e  c o m m i s s i o n  
s h a l l  c o n s i d e r  a b i l i t y  t o  p a y ,  e v i d e n c e  o f  g o o d  f a i t h ,  o t h e r  r e l e v a n t  
f a c t o r s  a n d  m i t i g a t i n g  c i r c u m s t a n c e s .  The c o m m i s s i o n  may d e t e r m i n e  
and allow a  r e a s o n a b l e  t i m e  i n  w h i c h  c o s t s  s h a l l  b e  p a i d .  An o r d e r  
of the commiaslon t h a t  i n c r e a s e s  a  r a t e  o f  a  p u b l i c  u t i l i t y  s h a l l  n o t  
take effect until t h e  c o a t s  a s s e s s e d  a g a i n s t  t h e  p u b l i c  u t i l i t y  a r e  
paid. The costa shall be paid t o  t h e  c o m m i s s i o n  an d  d e p o s i t e d  i n
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the general fund.

Sec. 4 2 .05.641. R E G U L A T O R Y  FEES. (a) Each p u b l i c  utility 

shall, on or b e f o r e  the first day of A pril of each year, file with 

t h e  c o m m i s s i o n  a s t a t e m e n t,  u n d e r  oath, s h o wi n g  its g r o s s  o p e r a t i n g  

r e v e n u e  fro m  i n t r a s t a t e  o p e r a t i o n s  d u r i n g  the p r e c e d i n g  c a l e n d a r  

y e a r  and pay to the c o m m i s s i o n  a fee e q u a l  to o n e - h a l f  o f  one per 

cent of its a c t u a l  g r o s s  o p e r a t i n g  r e v e n u e  from o p e r a t i o n s  d u r i n g  

th e  p r e c e d i n g  c a l e n d a r  year.

(b) W i t h  each a p p l i c a t i o n  filed w i t h  the c o m m i s s i o n  pursuant 

to  AS 42.05 the  a p p l i c a n t  shall pay the c o m m i s s i o n  a fee of $50.

(c) All fees c o l l e c t e d  u n d e r  (a) and (b) of t his s ec t i o n  shall 

be d e p o s i t e d  in the g e n e r a l  fund of the S tate of Alaska.

Sec. 42.05.651. PUBLIC DISCLOSURE OF INFORMATION. Any person 

may make written objections to the public disclosure of information 

contained in an application, report or document filed under the p ro­

visions of this chapter or of Information obtained by the commission 

under the provisions of this chapter, stating the grounds for the 

objection. When an objection is made, the commission shall order the 

information withheld from public disclosure if in its Judgment a dis­

closure of the information would adversely affect the interest of that 

person and is not required in the Interest of the public.

Sec. 42.05.661. VALIDITY OF CERTAIN CERTIFICATES. No certifi- 

cate issued before July 29, 1968, to a public utility for the genera­

tion, transmission, or distribution of electric energy and power, or 

for the furnishing of telephone or telegraph communications may be 

considered as terminated, or voided, for the sole reason that such 

utility did not or would not produce an annual gross income in excess 

of $25,000.

Sec. 42.05.671. UTILITY CLASSES. The commission may by
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regulation provide for the classification of public utilities based 

upon differences in annual revenue, assets, nature of ownership and 

other appropriate distinctions and as between such classifications, 

by regulation, provide for different reporting, accounting and other 

regulatory requirements.

Sec. J42.05.68l. DEFINITIONS. In this chapter

(1) "commission" means the Alaska Public Service Commission;

(2) "public utility" or "utility" includes every corpora­

tion (whether public, cooperative, or otherwise), company, individual, 

or association of Individuals, their lessees, trustees, or receivers 

appointed by a court, that owns, operates, manages, or controls any 

plant, pipeline, or system for

(A) furnishing, by generation, transmission or d i s­

tribution, electrical service to the public for compensation;

(B) furnishing telephone, radio telephone, microwave, 

telegraph or other communications service to the public for 

compensation;

(C) furnishing water or sewer service to the public 

for compensation;

(D) furnishing by means of a transmission or d i s t r i­

bution, system, natural or manufactured gas, petroleum or 

petroleum products to the public for compensation;

(3) "service" means (unless the context indicates otherwise] 

e ve ry  c o mm od it y, product, use, facility, convenience or other form of 

service w h i c h  is offered for and provided by a public utility for the 

c o n v eni en ce  a n d  n e c ess it y of the public;

(4) "rate" Inc ludes each r at e,  toll, fare, rental, c h a r g e ,  

o r  o t h e r  f o r m  of  c om pen s a t i o n  d emanded, o b s e rv ed , c h arg ed  or c o l l e c t e d  

by a pu bl ic  u t i li ty  for its services;



(5) "public" or "general public" means the public generally, 

or any limited portion of the public, including but not limited to an 

individual, cooperative, corporation, society, public utility, mun i­

cipality, borough, or other political subdivision of the state or 

agency of the state or United States government for which the service 

is performed or to which the commodity is delivered;

(6) "affiliated interest" means and includes:

(A) a corporation or person owning or holding 

directly or indirectly five per cent or more of the voting 

securities of a public utility company engaged in intrastate 

business in this state;

(B) a corporation or person, other than those 

above specified, in a chain of successive ownership of five

per cent or more of voting securities, the chain beginning with 

the holder of the voting securities of such public utility 

c o m p a n y ;

(C) a corporation five per cent or more of whose 

voting securities are owned by a person or corporation owning 

five per cent or more of the voting securities of such public 

utility company or by a person or corporation in such chain 

of successive ownership of five per cent or more of voting 

se c u r i t i e s ;

(D) a corporation or person with which the public 

u t i l i t y  c o m p a n y  has a management or service contract; and

(E) a p e r s o n  w h o  is an o f f i c e r  or d i r e c t o r  of such 

p u b l i c  u t i l i t y  c o m p a n y  o r  o f  a c o r p o r a t i o n  in a c h a i n  of s u c­

ces s i v e  .owne rs hip  of five p e r  cent o r  m o r e  o f  v o t i n g  s e c u r i t i e s .  

Sec. ^ 2 .05 .6 91 . E X E M P T I O N S ,  (a) T h e  p r o v i s i o n s  o f  this c h a p t e r

do  not a p p l y  t o  a p e r s o n  who f u r n i s h e s  w a t e r ,  gas or p e t r o l e u m  o r
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p etr o l e u m  products by tank, wagon, or s i m ilar conveyance, unless such 

p e r s o n  is thereby supplying water, gas, p e t r o l e u m  or pet r o l e u m  products 

to a p u blic utility in w h i c h  he has an "affiliated interest."

(b) Sections AS 4 2 . 0 5 . 3 2 1  - 351 and 4 2 . 0 5 . 3 7 1  - 4 2 1  concerning 

regulation of rates, shall not apply to public utility services fur­

nished by a municipally owned and oper a t e d  public u t i lity wholly 

within the corporate limits of the municipality. They shall apply to 

such services furnished by a municipally owned and operated public 

utility outside the corporate limits of the municipality.

(c) Sections AS 4 2 . 0 5 . 4 9 1  - 4 2 . 0 5 . 5 1 1  concerning financial and 

management regulations shall not apply to a municipally owned and 

operated public utility.

(d) Section AS 4 2 . 0 5 . 6 4 1  concerning regulatory fees shall not 

a p p l y  to a  municipally owned and operated public utility.

S ec. 42.05.701. S H O R T  TITLE. This chapter may be cited as the 

A l a s k a  P u b l i c  Se r v i c e  C o m m i s s i o n  Act.

• Sec. 5. All l i t i g a t i o n s ,  h e a r i n g s ,  i n v e s t i g a t i o n s ,  a n d  o t h e r  p r o­

c e e d i n g s  w h a t s o e v e r ,  p e n d i n g  u n d e r  any l a w  r e p e a l e d  by t h i s  Act, shall con­

t i n u e  a n d  r e m a i n  in full f o r c e  a n d  e f f e c t ,  a n d  m a y  be c o n t i n u e d  and c om­

p l e t e d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  Act. A l l  c e r t i f i c a t e s ,  o r d e r s ,  ru l es ,  

r e g u l a t i o n s ,  o r  t a r i f f s m a d e ,  i s s u e d ,  or  f i l e d  u n d e r  any l a w  r e p e a l e d  by 

t h i s  Act, a n d  in full force a n d  e f f e c t  u p o n  t h e  e f f e c t i v e  d a t e  o f  this Act, 

s h a l l  r e m a i n  i n  full force a n d  e f f e c t  f o r  t h e  t e r m  i s s u e d ,  o r  u n t i l  r e v o k e d ,  

v a c a t e d ,  o r  m o d i f i e d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  Act. A l l  e x i s t i n g  c o n­

t r a c t s  a n d  o b l i g a t i o n s  o f  t h e  c o m m i s s i o n ,  e n t e r e d  int o o r  c r e a t e d  u n d e r  any 

l a w  r e p e a l e d  by t his Act, a n d  i n  force a n d  e f f e c t  u p o n  t h e  e f f e c t i v e  d a t e  

of this Act, s h a l l  r e m a i n  i n  f u l l  force a n d  e f f e c t  a n d  s h a l l  c o n t i n u e  to

be performed by the commission.
• Sec. 6 . AS 42.05.070 -  42.05.650 a r e  r e p e a l e d .
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* Sec. 7. This Act takes effect on the day after its passage and 

approval or on the day it becomes law without approval.
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