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T H E  SENATE BY THE J U D I C I A R Y  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 43 

IN THE L E G I S L A T U R E  O F  THE S T A T E  OF  ALA S K A  

SIXTH L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

* an Act e n t i t l e d :  "An A c t  c r e a t i n g  a p u b l i c  d e f e n d e r  agen c y ;  and p r o­

v i d i n g  for an e f f e c t i v e  da t e . "

I T  E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 18 is a m e n d e d  by a d d i n g  a n e w  chapter to read:

C H A P T E R  85. P U B L I C  D E F E N D E R  AGENCY.

Sec. 18.85.010. PU B L IC  D E F E N D E R  A G E N C Y  E S T A B L IS H E D .  There is 

c reat e d  l n  the O f f i c e  of the G o v e r n o r  a p u b l i c  d e f e n d e r  ag e nc y  to s e r v e  

the n e e d s  of I n d i g e n t  d efendants.

Sec. 18.85.020. A D M I N I S T R A T I O N .  T h e  agency is a d m i n i s t e r e d  by 

the p u b l i c  defender.

Sec. 18.85.030. A P P O I N T M E N T  A N D  TERM. The g o v e r n o r  shall a p p o i n t  

the p u b l i c  d e f e n d e r  f r o m  a m o n g  two or m o r e  p e r s o n s  n o m i n a t e d  for that 

p o s i t i o n  b y  the J u d i c i a l  council. T h e  p u b l i c  d e f e n d e r  s h a l l  s e r v e  a 

t erm of f o u r  years, at the c o n c l u s i o n  of w h i c h  the a c t i v e  and j u d i c i a l  

m e m b e rs  o f  the A l a s k a  B a r  A s s o c i a t i o n  s h a l l  be p o l l e d  f o r  their a d v i c e  

a s  t o  w h e t h e r  he s h o u l d  b e  r e t a i n e d  o r  r e p l a c e d .  In d e t e r m i n i n g  w h e t h e r  

t o  r e t a i n  or r e p l a c e  the p u b l i c  d e f e n d e r  at the end of his term, the 

g o v e r n o r  s h a l l  c o n s i d e r  this poll.

S e c .  1 8 .8 5 .0 4 0 .  REMOVAL. The p u b l i c  d e f e n d e r  i s  s u b j e c t  t o  r e ­

moval d u r i n g  h i s  t e r m  f o r  c a u s e  o n l y  u p o n  r e c o m m e n d a t i o n  o f  t h e  g o v e r n o r  

and upon w r i t t e n  c o n c u r r e n c e  by a t  l e a s t  f o u r  members o f  t h e  J u d i c i a l  

council. The d e c i s i o n  of the c o u n c i l  s h a l l  b e  made w i t h i n  60 d a y s  a f t e r  

receipt of the governor's recommendation.

Seo. 18.85.050. ELIGIBILITY. A person is not eligible to be the

O r ig in a l  spo nsor : Rules Committee by Request
of the L e g i s l a t i v e  C o u n c il  Offered: 2/20/69

R e fe r re d :  Rules

-1- CSSB 43



p u b l i c  d e f e n d e r  or an a s s i s t a n t  p u b l i c  d e f e n d e r  u n l e s s  he is a d m i t t e d  

t o  the p r a c t i c e  of law i n  this sta t e .

Sec. 1 8 . 8 5 . 0 6 0 .  P R I V A T E  P R A C T I C E  P R O H I B I T E D .  The p u b l i c  d e f e n d e r  

a n d  a s s i s t a n t  p u b l i c  d e f e n d e r s  s h a l l  d e v o t e  a l l  o f  t he i r  t i m e  to the 

d u t i e s  o f  t h e i r  r e s p e c t i v e  o f f i c e s  a n d  m a y  n o t  e n g a g e  in the p r a c t i c e  

o f  law e x c e p t  in t h e i r  o f f i c i a l  c a p a c i t i e s  l n  t h e  agency.

Sec. 1 8 . 8 5 . 0 7 0 .  D E L E G A T I O N  O F  F U N C T I O N S .  T h e  p u b l i c  d e f e n d e r  may

a s s i g n  t h e  f u n c t i o n s  v e s t e d  ln th e  a g e n c y  to s u b o r d i n a t e  a t t o r n e y s  an d  

e m p l o y e e s .

Sec. l 8 . 8 5 .O 8 O. A G E N C Y  ST A F F .  The p u b l i c  d e f e n d e r  m a y  a p p o i n t

a n d  r e m o v e  a s s i s t a n t  p u b l i c  d e f e n d e r s ,  c l e r k s ,  I n v e s t i g a t o r s ,  s t e n o g­

ra p h e r s ,  a n d  o t h e r  e m p l o y e e s  he c o n s i d e r s  n e c e s s a r y  to e n a b l e  h i m  to 

c a r r y  o u t  h i s  r e s p o n s i b i l i t i e s ,  s u b j e c t  to e x i s t i n g  a p p r o p r i a t i o n s .

E a c h  p e r s o n  a p p o i n t e d  t o  a s u b o r d i n a t e  p o s i t i o n  e s t a b l i s h e d  b y  the 

p u b l i c  d e f e n d e r  is u n d e r  his s u p e r v i s i o n  a n d  c o n t r o l .  T h e  c o m p e n s a t i o n  

of p e r s o n s  a p p o i n t e d  u n d e r  this s e c t i o n  s h a l l  b e  f i x e d  by t h e  p u b l i c  

defender.

Sec .  1 8 . 8 5 . 0 9 0 .  R I G H T  T O  R E P R E S E N T A T I O N ,  S E R V I C E S  A N D  F A C I L I T I E S ,

(a) An i n d i g e n t  p e r s o n  w h o  is b e i n g  d e t a i n e d  by a law e n f o r c e m e n t  

officer in c o n n e c t i o n  w i t h  a s e r i o u s  cr i m e ,  o r  is u n d er  f o r m a l  ch a r g e  

of having committed, or is b e i n g  d e t a i n e d  u n d e r  a c o n v i c t i o n  of a 

serious crime, or Is o n  p r o b a t i o n  o r  p a r o l e ,  o r  is e n t i t l e d  t o  r e p r e­

sentation u n d e r  the S u p r e m e  C o u r t  R u l e s  of J u v e n i l e  P r o c e d u r e ,  or 

against w h o m  commitment p r o c e e d i n g s  fo r  m e n t a l  i l l n e ss  h a v e  b e e n  

Initiated Is entitled:

(1) to be represented by an attorney to the same extent as 

a person having his own attorney Is entitled; and

(2) to be provided with the necessary services and facilities 

of this representation, Including Investigation and other preparation.
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(b) The a t t o r n e y  s e r v i c e s  and facil i t i e s  and the court costs 

shall be p r o v i d e d  at p u b l i c  e x p e n s e  to the ex te n t  t h a t  the person, at 

the t i m e  the a g e n c y  or c ourt d e t e r m i n e s  i n digency, is u n a b l e  to p r o v i d e  

f o r p a y m e n t  w i t h o u t  undue h a r d s h i p .

Sec. 18.85 . 10 0 .  N O T I C E  A N D  P R O V I S I O N  FOR R E P R E S E N T A T I O N .  (a) If 

a p e r s o n  ha v i n g  a right to r e p r e s e n t a t i o n  u nder sec. 90 of this c h a p t e r  

i3 n o t  r e p r e s e n t e d  by an at t o r n e y ,  the law e n f o r c e m e n t  o ff icers con­

cerned upon c o m m e n c e m e n t  of d e te n t i o n ,  or the agency, or the court, 

as the case may be,  shall:

(1) c l e a r l y  i n f o r m  h i m  of the right of a n  i n d i g e n t  p e r s o n  to 

be r e p r e s e n t e d  b y  an a t t o r n e y  at p u b l i c  expense; an d

(2) i f  the p e r s o n  d e t a i n e d  or c h a r g e d  doe s not h ave an 

a t t o r n e y ,  n o t i f y  the ag e n cy  or the court, as a p p r o p r i a t e ,  that he is 

not s o  r e p r e s e n t e d .

(b) in (a) of this s e c t i o n  " c o m m e n c e m e n t  of d e t e n t i o n "  i n c l u d e s  

the t a k i n g  i n t o  cust o d y  of a p r o b a t i o n e r  o r  p a r o le e .

(c) Upon c o m m e n c e m e n t  of a l ater J u d i c i a l  p r o c e e d i n g  r e l a t i n g  to 

the s a m e  matt e r,  the court s h a l l  c l e a r l y  in f o r m  the p e r s o n  d e t a i n e d  or 

c h a r g e d  of the r i g h t  of an i n d i g e n t  p e r s o n  to be r e p r e s e n t e d  by an 

a t t o r n e y  at p u b l i c  expense.

( d )  I f  a  c o u r t  d e t e r m i n e s  t h a t  t h e  p e r s o n  i s  e n t i t l e d  t o  be 

r e p r e s e n t e d  b y  a n  a t t o r n e y  a t  p u b l i c  e x p e n s e ,  i t  s h a l l  p r o m p t l y  n o t i f y  

t h e  a g e n c y  o r  a s s i g n  a  p r i v a t e  a t t o r n e y  f o r  h i m .

(e) U p o n  n o t i f i c a t i o n  o r  a s s i g n m e n t  u n d e r  t h i s  s e c t i o n ,  t h e  

agency or assigned private a t t o r n e y  s h a l l  r e p r e s e n t  t h e  p e r s o n  w i t h  

respect to whom the notification or assignment i s  made.

(f) If the a g e n c y ,  before consideration b y  the c o u r t ,  d e t e r m i n e s  

that the person is entitled to be represented by an a t t o r n e y  a t  p u b l i c  

expense, it shall promptly undertake his representation.
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Sec. 18.85.110. D E T E R M I N A T I O N  OP INDIGENCY. (a) The d e t e r m i n a­

tio n  of a p e r s on ' s  i n d i g e n c y  s h a l l  be made by the a g e n c y  or by the court 

in w h i c h  an a ct i o n  a g a i n s t  h i m  is pending. W h e n  it is made by the agenc; 

it is subject to r e v i e w  by  the court.

(b) In d e t e r m i n i n g  w h e t h e r  a p e r s o n  is I n d i g e n t  and in d e t e r m i n i n g  

the ex t e n t  of his i n a b i l i t y  to pay, the agency or the court s h a l l  c o n­

s i d e r  such fact o r s as income, p r o p e r t y  owned, o u t s t a n d i n g  o b l i g a t i o n s ,  

a n d  the n u m b e r  and ages of his d ependents. R e l e a s e  on bail does not 

p r e c l u d e  a f i n d i n g  that a p e r s o n  is indigent. I n  e a c h  case, the person, 

subj e c t  to the p e n a l t i e s f o r  p e r j u ry ,  shall cert i fy  u n de r  oath, and in 

w r i t i n g  or by o ther r e c o r d ,  m a t e r i a l  factors r e l a t i v e  to his a b i l i t y  to 

pa y  w h i c h  the court p r e s c r i b e s .

(c) To  the ext e n t tha t  a p e r s o n  is able to p r o v i d e  for an 

attorney, the other n e c e s s a r y  s e r v i c e s  and f a c i l i t i e s  of r e p r e s e n t a t i o n ,  

a n d  court costs, the c o u r t  m a y  o rder h i m  to pay fo r these items, w h i c h  

p a y m e n t s  shall be p a i d  i n t o  the s tate general fund.

(d) As a c o n d i t i o n  of r e c e i v i n g  services u n d e r  this chapter, a 

-person shall execute a g e n e r a l  w a i v e r  a u t h o r i z i n g  the r e l ea s e  t o  the

court for use by the a t t o r n e y  g e n e r a l  or the p u b l i c  d e f e n d e r  of income 

information regarding a ny i n c o m e  source the p e r s o n  has had for a p e r i o d  

of three years immediately preceding his first c o u rt  a p p e a r a n c e  in 

connection with each cause and for a p e r i od  ln the future of no t  less 

than three years after the last date aid is r e n d e r e d  u n d e r  this chapter.

Sec. 18.85.120. SUBSTITUTE DEFENDER, (a) For cause, the court 

may, on its own motion, upon the application o f  the public d e f e n d e r ,  or 

upon the application of the indigent person, appoint an attorney other 

than the public defender to represent him at any s t a g e of the p r o­

ceedings or on appeal. The attorney shall be awarded reasonable com­

pensation based upon the standard minimum bar fees for the area ln w h i c h
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h e  r e g u l a r l y  p r a c t i c e s  law a n d  r e i m b u r s e m e n t  f o r  e x p e n s e s  n e c e s s a r i l y  

I n c u r r e d .  P a y m e n t  s h a l l  b e  m a d e  by t h e  a g e n c y ,  as o r d e r e d  b y  t he c o u r t .

(b) I n  a d d i t i o n ,  to s u b s t i t u t i o n  u n d e r  (a) of t h i s  s e c t i o n ,  w h e n  

t h e  p u b l i c  i n t e r e s t  r e q u i r e s ,  and a p e r s o n  is e n t i t l e d  to  r e p r e s e n t a t i o n  

by  the a g e n c y  u n d e r  t h i s  c h a p t e r ,  t h e  p u b l i c  d e f e n d e r  m a y ,  w i t h  t h e  

a p p r o v a l  of any p r e s i d i n g  s u p e r i o r  c o u r t  j u d g e ,  c o n t r a c t  w i t h  o ne or 

m o r e  p r i v a t e  a t t o r n e y s  to a s s i s t  h i m .  T h e  p u b l i c  d e f e n d e r  s h a l l  p a y  f o r  

t h e s e  s e r v i c e s  o u t  of a p p r o p r i a t i o n s  t o  the a g e n c y .

S e c .  1 8 . 8 5 . 1 3 0 .  W A I V E R .  A p e r s o n  w h o  h a s  b e e n  a p p r o p r i a t e l y  

i n f o r m e d  u n d e r  s e c .  100 of  t h i s  c h a p t e r  m a y  w a i v e  i n  w r i t i n g ,  o r  by  o t h e : 1 

r e c o r d ,  a n y  r i g h t  p r o v i d e d  b y  this c h a p t e r ,  if  t he c o u r t  c o n c e r n e d ,  at 

t he t i m e  of  or a f t e r  w a i v e r ,  f i n d s  o f  r e c o r d  t h a t  t h e  p e r s o n  h a s  a c t e d  

w i t h  f u l l  a w a r e n e s s  of h i s  r i g h t s  a n d  o f  the c o n s e q u e n c e s  o f  a  w a i v e r .

T h e  c o u r t  s h a l l  c o n s i d e r  s u c h  f a c t o r s  as the p e r s o n ' s  a g e ,  e d u c a t i o n ,  

f a m i l i a r i t y  w i t h  t h e  E n g l i s h  l a n g u a g e  a n d  the c o m p l e x i t y  o f  t h e  c r i m e  

i n v o l v e d  i n  m a k i n g  th e  f i n d i n g .

S e c .  1 8 .8 5 . 1 ^ 0 .  R ECOVERY  PROM D EP END A N T .  ( a )  A p e r s o n  who  h a s  

r e c e i v e d  a s s i s t a n c e  u n d e r  t h i s  c h a p t e r  s h a l l  p a y  t h e  s t a t e  f o r  t h e  

a s s i s t a n c e  i f

(1 )  h e  w a s  n o t  e n t i t l e d  t o  i t ;  o r

(2 )  w i t h i n  t h r e e  y e a r s  a f t e r  t h e  c o n c l u s i o n  o f  t h e  p r o c e e d i n g  

for which h e  r e c e i v e d  t h e  a s s i s t a n c e  h e  i s  f i n a n c i a l l y  a b l e  t o  d o  s o  

according t o  t h e  s t a n d a r d  o f  a b i l i t y  t o  p a y  a p p l i c a b l e  u n d e r  t h i s  

chapter.

(b) The attorney g e n e r a l  may b r i n g  an  a c t i o n  on  behalf o f  t h e  

state to recover payment from a  p e r s o n  described in (a) of this section 

who refuses to make the payment. In the case of a person described in

(a)(2) of this section the action shall be brought within three years 

after the ooncluslon of the proceeding for which the assistance was



p r o v i d e d .  In the c a s e  o f  a p e r s o n  d e s c r i b e d  in (a)(1) of t h i s  s e c t i o n

the a c t i o n  s h a l l  b e  b r o u g h t  w i t h i n  s i x  years.

(c) A p e r s o n  r e c e i v i n g  a s s i s t a n c e  u n d e r  this c h a p t e r  s h a l l  be 

a d v i s e d  in  w r i t i n g  of h i s  f i n a n c i a l  r e s p o n s i b i l i t i e s  u n d e r  t his s ec t i o n ,  

and shall, at the c o n c l u s i o n  of t h a t  a s s i s t a n c e ,  be a d v i s e d  i n  w r i t i n g  

of h i s  e x a c t  f i n a n c i a l  o b l i g a t i o n .

(d) T h e  e x t e n t  o f  a p e r s o n’s f i n a n c i a l  o b l i g a t i o n  u n d e r  this

s e c t i o n  s h a l l  be d e t e r m i n e d  by th e  p u b l i c  d e f e n d e r .

(e) A m o u n t s  r e c o v e r e d  u n d e r  t h i s  s e c t i o n  s h a l l  be  p a i d  into the 

s t a t e  g e n e r a l  fund.

Sec. 1 8 . 8 5 . 1 5 0 .  R E C O R D S  A N D  R E P O R T S .  (a) T h e  p u b l i c  d e f e n d e r  

s h a l l  keep a p p r o p r i a t e  r e c o r d s  r e s p e c t i n g  e a c h  n e e d y  p e r s o n  r e p r e s e n t e d  

by the a g e n c y  u n d e r  t h i s  chapter.

(b) Th e  public d e f e n d e r  s h a l l  s u b m i t  an a n n u a l  r e p o r t  t o  the 

legislature an d  s u p r e m e  court s h o w i n g  the n u m b e r  of p e r s o n s  r e p r e s e n t e d  

under this chapter, the crimes i n v o l v e d ,  the o u t c o m e  of e a c h  case, an d 

the expenditures (totaled by k i n d )  m a d e  in c a r r y i n g  out t h e  r e s p o n s i­

bilities Imposed on the agency by this c h a p te r .

Sec. 18.85.160. D E F I N I T I O N S .  I n  this c h a p t e r

(1) ’’agency" m e a n s  the p u b l i c  d e f e n d e r  a g e n c y  c r e a t e d  by 

sec. 10 of this chapter;

(2) "detain" m eans to h a v e  in c u s t o d y  o r  o t h e r w i s e  d e p ri v e 

of freedom of action;

(3) "expenses", when used with reference to representation 

under this chapter, Includes any expense of investigation, other 

preparation, and trial;

(*») "Indigent person" means a person who, at the time his 

need la determined, does not have sufficient assets, credit, or other 

means to provide for payment of an attorney and all other necessary
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e x p e n s e s  of r e p r e s e n t a t i o n  w i t h o u t  d e p r i v i n g  the p a r t y  or his d e p e n d e n t s  

of food, c l o t h i n g  or s h e l t e r  an d  w h o  has not d i s p o s e d  of any assets 

s ince the c o m m i s s i o n  of the offe n s e  w i t h  the intent or f o r  the p u r p o s e  

of m a k i n g  h i m s e l f  eligible for a s s i s t a n c e  u n d e r  this chapter;

(5) " s e r i o u s  crime" i n c ludes

(A) any c r i m i n a l  m a t t e r  in w h i c h  a p e r s o n  is e n t i t l e d  

to r e p r e s e n t a t i o n  by an a t t o r n e y  u n d e r  the C o n s t i t u t i o n  of the 

S t a t e  of A l a s k a  or the U n i t e d  S t a t e s  C o n s t i t u t i o n ;

(B) an act that, but f o r  the age of the p e r s o n  i n v o l v e d  

w o u l d  o t h e r w i s e  be a serious crime.

Sec. 18.85 . 1 7 0 .  S H O R T  TITLE. T h i s  c h a p t e r  may  be c i t e d  as the 

P u b l i c  D e f e n d e r  Act.

* Sec. 2. This A c t  takes e f f e c t  July 1, 1 9 6 9 .
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