
/
:n t h e  s e n a t e

BY TH E  R U L E S  C O M M IT T E E  d x  R E Q U E S T  
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S I X T H  L E G I S L A T U R E  - F I R S T  S E S S I O N
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fr

A B I L L  /
/

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  c r e a t i n g  a p u b l i c  d j j ^ e n d e r  a g e n c y ;  a n d  p r o ­

v i d i n g  f o r  a n  e f f e c t i v e  d / e ."

BE I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E / O F  ALASKA :
a

* S e c t i o n  1. A S  18 is a m e n d e d  b y  a d d i n g / a  n e w  c h a p t e r  to  r e a d :
ff

C H A P T E R  9 5 .  P U B L I C  {DEFENDER  A G EN CY .

S e c .  1 8 . 9 5 . 0 1 0 .  P U B L I C  DEFENffllR  AGENCY E S T A B L I S H E D .  T h e r e  i s  

c r e a t e d  i n  t h e  o f f i c e  o f  t h e  g o v p i - n o r  a  p u b l i c  d e f e n d e r  a g e n c y  t o
i\

s e r v e  t h e  n e e d s  of i n d i g e n t  d e f e n d a n t s .
I

S e c .  1 8 . 9 5 . 0 2 0 .  A D M IN I S T R A T I O N .  T h e  a g e n c y  i s  a d m i n i s t e r e d  b y

t h e  p u b l i c  d e f e n d e r , /
S e c .  18 . 95 . 030 . A P P O IN T M E N T  AND T E R M .  T h e  g o v e r n o r  s h a l l  a p p o i n t  

t h e  p u b l i c  d e f e n d e r  f r c ^C  a m o n g  t w o  o r  m ore  p e r s o n s  n o m i n a t e d  f o r  t h a t  

p o s i t i o n  by  t h e  J u d i e / a l  c o u n c i l .  T h e  p u b l i c  d e f e n d e r  s h a l l  s e r v e  a  

t e r m  o f  f o u r  y e a r s , / a t  t h e  c o n c l u s i o n  o f  w h i c h  t h e  a c t i v e  a n d  J u d i c i a l  

m em ber s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  s h a l l  b e  p o l l e d  f o r  t h e i r  a d v i c e  

as t o  w h e t h e r  hap s h o u l d  b e  r e t a i n e d  o r  r e p l a c e d .  I n  d e t e r m i n i n g  

w h e t h e r  t o  r e t / i n  o r  r e p l a c e  t h e  p u b l i c  d e f e n d e r  a t  t h e  e n d  of h i s  

t e r m ,  t h e  g o y b r n o r  s h a l l  c o n s i d e r  t h i s  p o l l .

Sec. y j ^ S . O ^ O .  REMOVAL. T h e  public defender is subject to re­

moval dur/ng his t e rm  f o r  cause only upon recommendation of the 

g o v e r n o y  and upon concurrence by at least four member's of the judicial 

oounoJ

o. 18.95.050. ELIGIBILITY. A person is not eligible to be the 

publle defender or an assistant public defender unless he is admitted 
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c
t o  the p r a c t i c e  of law ln this st a t e .

Sec. 1 8 . 9 5 . 0 6 0 .  P R I V A T E  P R A C T I C E  P R O H I B I T E D.  T h e  public d e f e n d e r  

a n d  a s s i s t a n t  p u b l i c  d e f e n d e r s  s h a l l  devote all of t h e i r  time to the 

d u t i e s  of t h e i r  r e s p e c t i v e  o f f i c e s  and may no t  e n g a g e  in the p r a c t i c e  

of law except in t h e i r  o f f i c i a l  capa ci t i e s  in the a g e n c y .

Sec. 1 8 .95.070. D E L E G A T I O N  OF F U N C T I O N S.  The p u b l i c  d e f e n d e r  ma y 

a s s i g n  the f u n c t i o n s  v e s t e d  in t h e  agency to s u b o r d i n a t e  attorneys a h d 

e m p l o y e e s .

Sec. l8.-95.080. A G E N C Y  S T A F F .  The p u b l i c  d e f e n d e r  may appoint 

a n d  r e m o v e  as m a n y  a s s i s t a n t  p u b l i c  d e f e n d e r s ,  c l e r k s ,  in v e s t i g at o r s , 

s t e n o g r a p h e r s ,  and o t h e r  e m p l o y e e s  as he c o n s i d e rs  n e c e s s a r y  to e n a b l e  

h i m  t o  carry out his r e s p o n s i b i l i t i e s ,  s u b j e c t  to e x i s t i n g  a p p r o p r i a­

tions. Ea c h  p e r s o n  a p p o i n t e d  t o  a s u b o r d i n a t e  p o s i t i o n  e s t a b l i s h e d  

b y  t h e  p u b l i c  d e f e n d e r  is u n d e r  his s u p e r v i s i o n  and control. The c o m­

pe n s a t i o n  of p e r s o n s  a p p o i n t e d  u n d e r  this s e c t i o n  s h a l l  be f i x e d  by 

the p u b l i c  d e f e n de r .

Sec. 18 . 9 5 . 0 9 0 .  R I G H T  TO R E P R E S E N T A T I O N ,  S E R V I C E S ,  AND F A C I L I T I E

(a) A n  indigent p e r s o n  w h o  is b e i n g  d e t a i n e d  by a l a w  e n f o r c e m e nt  

officer in c o n n e c t i o n  w i t h  a s e r i o u s  crim e ,  or is u n d e r  formal ch a r g e  

of having conmitted, or is b e i n g  d e t a i n e d  u n d e r  a c o n v i c t i o n  of a 

serious crime, or is e n t i t l e d  t o  r e p r e s e n t a t i o n  u n d e r  the Supr e m e 

Court Rules of J u v e n i l e  P r o c e d u r e ,  or a g a i n s t  w h o m  c o m m i t m e n t  p r o c e e d­

ings for mental illness h a v e  been i n i t i a t e d  is e n t i t l e d :

(1) to be r e p r e s e n t e d  by an a t t o r n e y  to t h e  same ex te n t  as 

a person having his o w n  a t t o r n e y  is e n t i t l e d ;  and

(2) to be p r o v i d e d  w i t h  the n e c e s s a r y  s e r v i c e s  and facil i t i e s 

of this representation, i n c l u d i n g  i n v e s t i g a t i o n  a n d  o ther p r e p a r a t i o n .

(b) The attorney services and f a c i l i t i e s  and t h e  court costs 

shall be provided at p u b l i c  e x p e n s e  to t he  extent t h a t  the p e r s o n ,  at 
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the time t h e  a g e n c y  or court dete r m i n e s  i n d i g e n c y , is u n a b l e  to p r o­

vide for p a y m e n t  without u n d u e  hardship.

Sec. 1 8 . 9 5 . 1 0 0 .  NO T I C E  AND P R O V I S I O N  F O R  R E PRESENTATION. (a) If 

a p e r s o n  h a v i n g  a r i ght to r e p r e s e n t a t i o n  u n d e r  sec. 90 o f  t his c h a p t e r |  

is not r e p r e s e n t e d  by an a t t o r n e y ,  t h e  law e n f o r c e m e n t  o f f icers c o n ­

c e r n e d  u p o n  c o m m e n c e m e n t  of d e t e n t i o n ,  o r  the agency, or the court, 

as the c a s e  m a y  b e ,  shall: /

(1) c l e a r l y  i n f o r m  h i m  of t h e / r i g h t  of an indigent p e r s o n  to 

be  r e p r e s e n t e d  b y  an a t t o r n e y  at p u b l i c  e xpense; and

(2) i f  the p e r s o n  d e t a i n e d  or c h a r g e d  does n o t  have an 

a t t o r n e y ,  n o t i f y  the a g e n c y  or  the c o u r t ,  as appr o p r i a t e , that he is 

n o t  so r e p r e s e n t e d .

(b) In (a) of this s e c t i o n  "c o m m e n c e m e n t  of deten t i o n "  i n c l u d e s  

the t a k i n g  i nto custody of a p r o b a t i o n e r  or parolee.

(c) U p o n  c o m m e n c e m e n t  gif a l a t e r  J u di c i a l  p r o c e e d i n g  r e l a t i n g  to
/

the same m a t t e r ,  the court a h a l l  c l e a r l y  I n f o r m  the p e r s o n  d e t a i n e d  or
/
J

charged of th e  right of agf indigent p e r s o n  to be r e p r e s e n t e d  by a n  

attorney at p u b l i c  experJe.

(d) I f  a court de t e r m i n e s  that t h e  p e r s o n  is e n t i t l e d  to be  

r e p r e s e n t e d  by an att/rney at public e x p e n s e ,  it shall promp tl y  n o t i f y  

the a g e n c y  or assign^a p r i v a t e  at t o r n e y  for him.

(e) U p o n  n o t / f i c a t i o n  or a s s i g n m e n t  u n d e r  this section, th e 

agency o r  a s s i g n d i  private attorney s h a l l  represent t h e  person w i t h  

respect t o  w h o m A h e  n o t i f i c a t i o n  o r  a s s i g n m e n t  is made.

(f) If t/e agency, before consideration by the court, determines 

that the person is entitled to be represented by an attorney at public 

expense, it shall promptly undertake his representation.

Sec. 18.95.110. DETERMINATION OP INDIGENCY, (a) The 

determination of a person's indigency shall be made by the agency or

-3- SB J»3

e>.



I

2

3

4

5

6

7

8

9

10

U

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

by the court in w h i c h  an a c t i o n  against h i m  is p en ding. Whe n  it is 

m a d e  by t h e  a g e n c y  it is s u b j e c t  to r e v i e w  by the court.

(b) In  d e t e r m i n i n g  w h e t h e r  a p e r s o n  is i n d igent a n d  in d e t e r m i n­

i n g  the e x t e n t  of his i n a b i l i t y  to p a y ,  the agency or the court m a y

c o n s i d e r  such f a c t o r s  as i n c o m e ,  p r o p e r t y  owned, o u t s t a n d i n g  o b l i g a ­

t i o n s ,  a n d  the n u m b e r  and ages o'" his d e p e n d e n t s .  R e l e a s e  on b a i l  d oes 

n o t  p r e c l u d e  a f i n d i n g  t hat a p e r s o n  is indigent. In e a c h  case, the 

p e r s o n ,  s u b j e c t  t o  the p e n a l t i e s  for p e r j u r y ,  s h a l l  c e r t i f y  u n d e r  o a th ,  

an d  in w r i t i n g  or by o t h e r  r e c o r d , m a t e r i a l  factors r e l a t i v e  to h i s  

a b i l i t y  to p a y  w h i c h  the c o u r t  p r e s c r i b e s .

(c) To the e xt e n t  t hat a p e r s o n  is able to p r o v i d e  for an 

a t t o r n e y ,  the o t h e r  n e c e s s a r y  s e r v i c e s  an d  f a ci l i t i e s  o f  r e p r e s e n t a­

t i o n ,  an d  c o u r t  costs, the c ourt m a y  o r d e r  h i m  to p a y  for  these i t e m s ,

w h i c h  payments s h a l l  be p a i d  into the s t a t e  gene r al  fund.

(d) As a c o n d i t i o n  o f  r e c e i v i n g  s e r v i c e s  u n d e r  t h i s  c h a p t e r ,  a 

p e r s o n  s h a l l  e x e c u t e  a g e n e r a l  w a i v e r  a u t h o r i z i n g  t h e  r e l e a s e  t o  t h e  

court f o r  u s e  by t he a t t o r n e y  g e n e r a l  o r  t h e  p u b l i c  d e f e n d e r  of i n c o m e  

i n f o r m a t i o n  r e g a r d i n g  a n y  I n c o m e  s o u r c e  t h e  p e r s o n  h a s  h a d  f o r  a  p e r i o d  

of t h r e e  y e a r s  i m m e d i a t e l y  p r e c e d i n g  h i s  f i r s t  c o u r t  a p p e a r a n c e  i n  

c o n n e c t i o n  w i t h  e a c h  c a u s e  a n d  f o r  a p e r i o d  in  t h e  f u t u r e  of not l e s s  

t h a n  t h r ee  y e a r s  a f t e r  t h e  l a s t  d a t e  a i d  is r e n d e r e d  u n d e r  t h i s  

c h a pter.

Sec. 1 8 . 9 5 - 1 2 0 .  S U B S T I T U T E  D E F E N D E R  I a)For c a u s e ,  the c o ur t  may, 

on its own motion or u p o n  the a p p l i c a t i o n  of the p u b l i c  d e f e n d e r  o r  

the indigent p e r s o n ,  a p p o i n t  an a t t o r n e y  o t h e r  t h a n  t h e  public d e f e n d e r  

to represent h i m  at any stage of the p r o c e e d i n g s  o r  o n  appeal. T h e  

attorney shall be awarded reasonable c o m p e n s a t i o n  b a s e d  upon th e 

standard minimum bar fees for the area in w h i c h  he r e g u l a r l y  p r a c t i c e s  

law and reimbursement for expenses n e c e s s a r i l y  i n c u r r e d .  P a y m e n t  
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s h a l l  b e  m a d e  by  t h e  c o u r t .

(b) In  a d d i t i o n ,  w h e n  t h e  p u b l i c  i n t e r e s t  r e q u i r e s ,  a n d  a p e r s o n  

is e n t i t l e d  to r e p r e s e n t a t i o n  by t h e  a g e n c y  u n d e r  t h i s  c h a p t e r ,  t h e  

p u b l i c  d e f e n d e r  m a y  c o n t r a c t  w i t h  o n e  o r  m o r e  p r i v a t e  a t t o r n e y s  t o  

a s s i s t  h i m .  T h e  p u b l i c  d e f e n d e r  s h a l l  p a y  f o r  t h e s e  s e r v i c e s  o u t  o f  

a p p r o p r i a t i o n s  t o  t h e  a g e n c y .

S e c .  1 8 . 9 5 . 1 3 0 .  W A I V E R .  A p e r s o n  w h o  h a s  b e e n  a p p r o p r i a t e l y  i n ­

f o r m e d  u n d e r  s e c .  1 00 o f  t h i s  c h a p t e r  m a y  w a i v e  i n  w r i t i n g ,  o r  b y  o t h e i  

r e c o r d ,  a n y  r i g h t  p r o v i d e d  by  thi s  c h a p t e r ,  i f  t h e  c o u r t  c o n c e r n e d ,  at  

t h e  t i m e  of or a f t e r  w a i v e r ,  f i n d s  o f  r e c o r d  t h a t  t h e  p e r s o n  h a s  a c t e d  

w i t h  f u l l  a w a r e n e s s  o f  h i s  r i g h t s  a n d  o f  t h e  c o n s e q u e n c e s  o f  a  w a i v e r .  

T h e  c o u r t  s h a l l  c o n s i d e r  s u c h  f a c t o r s  as t h e  p e r s o n ' s  a g e ,  e d u c a t i o n ,

f a m i l i a r i t y  w i t h  t h e  E n g l i s h  l a n g u a g e  a n d  t h e  c o m p l e x i t y  o f  t h e  c r i m e

/
i n v o l v e d  in m a k i n g  t h e  f i n d i n g .

S e c .  1 8 . 9 5 . 1 1*0. R E C O V E R Y  P R O M  D E F E N D A N T .  (a) A p e r s o n  w h o  h a s  

r e c e i v e d  a s s i t a n o e  u n d e r  t h i s  c h a p t e r  s h a l l  p a y  the s t a t e  f o r  the 

a s s i s t a n c e  if

(1) / h e  w a s  n o t  e n t i t l e d  t o  it; o r

( 2)/ w i t h i n  t h r e e  y ears a f t e r  the c o n c l u s i o n  of th e  p r o c e e d -
/

i n g  f o r  whicjjf h e  r e c e i v e d  t h e  a s s i s t a n c e  he is f i n a n c i a l l y  a b l e  to d o  

3 0  a c c o r d i n g  t o  t h e  s t a n d a r d  of a b i l i t y  to p a y  a p p l i c a b l e  u n d e r  t h i s  

c h a p t e r .

(b) /The a t t o r n e y  g e n e r a l  m a y  bring a n  action on behalf o f  the 

state to/recover p a y m e n t  f r o m  a p e r s o n  described in (a) of this section| 

who refiyes to m a k e  the p a y m e n t .  I n  the case of a person described in

(a)(2) J f  this section the a c t i o n  shall be brought within three yearB 

after t m  conclusion of the proceeding for whi c h  the assistance was 

provided. In the case of a person described ln (a)(1) of this section 

the action shall be brought within six years.
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(c) A m o u n t s  r e c o v e r e d  u n d e r  t his s e c t i o n  s h a l l  be pa i d  int o  the 

s t a t e  general fund.

S e c .  1 8 . 9 5 . 1 5 0 .  R E C O R D S  AND  R E P O R T S ,  (a) Th e  p u b l i c  d e f e n d e r  

s h a l l  k e e p  a p p r o p r i a t e  r e c o r d s  r e s p e c t i n g  each n e e d y  p e r s o n  r e p r e s e n t e d  

b y  t h e  agency u n d e r  this chapter.

(b) The p u b l i c  d e f e n d e r  s h a l l  s u b m i t  an a n n u a l  report to the 

l e g i s l a t u r e  a n d  s u p r e m e  c ourt s h o w i n g  the n u m b e r  of p e r s on s  r e p r e s e n t e d  

u n d e r  this c h a p t e r ,  the crimes i n v o l v e d ,  the o u t c o m e  of e a c h  case, and 

th e  e x p e n d i t u r e s  ( t o t a l l e d  by kind) m ad e  in c a r r y i n g  out the r e s p o n s i­

bi l i t i e s  i m p o s e d  on the a g e n c y  by thi s  chapter.

Sec. 1 8 . 9 5 . 1 6 0 .  D E F I N I T I O N S .  In this c h a p t e r

(1) " d e t a i n "  m e a n s  t o  h av e  in custody o r  o t h e r w i s e  d e p r i v e  

o f  f r e e d o m  o f  a c t i o n ;

(2) " e x p e n s e s " ,  w h e n  u s e d  w i t h  r e f e r e n c e  to r e p r e s e n t a t i o n  

u n d e r  this c h a p t e r ,  i n c l u d e s  any e x p e n s e  of i n v e s t i g a t i o n ,  o t h e r  

p r e p a r a t i o n ,  a n d  t r i a l ;

(3) " i n d i g e n t  p e r s o n "  m ean s  a p e r s o n  w h o ,  at t h e  tim e his 

n e e d  i s  d e t e r m i n e d ,  d o e s  n o t  h a v e  s u f f i c i e n t  a s s e t s ,  c r e d i t ,  or o t h e r  

m ean s  t o  p r o v i d e  f o r  p a y m en t  o f  a n  a t t o r n e y  a n d  a l l  o t h e r  n e c e s s a r y  

e x p e n s e s  o f  r e p r e s e n t a t i o n  w i t h o u t  d e p r i v i n g  t h e  p a r t y  o r  h i s  d e ­

p e n d e n t s  o f  f o o d ,  c l o t h i n g  o r  s h e l t e r  a n d  who  h a s  n o t  d i s p o s e d  o f  a n y  

a s s e t s  s i n c e  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  w i t h  t h e  i n t e n t  or f o r  t h e  

purpose of m a k in g  h i m s e l f  e l i g i b l e  f o r  a s s i s t a n c e  u n d e r  t h i s  c h a p t e r ;

( 4 )  " s e r i o u s  c r i m e "  i n c l u d e s

(A) any criminal matter i n  which a p e r s o n  i s  e n t i t l e d  

to representation by an attorney under the C o n s t i t u t i o n  o f  t h e  

State of Alaska or the United States Constitution;

(B) an act that, but for the age of the person I n v o l v e d  

would otherwise be a serious crime.
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Sec. 18.95.170. SHORT TITLE. This c h a p t e r  may be cited as the 

P u b l i c  D e fender Act.

* Sec. 2. This Act takes effect Jul y  1, 1969.
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