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Referred: J u d i c i a r y

BY T H E  HEAL T H ,  W E L F A R E  A N D  
IN T H E  S E N A T E  E D U C A T I O N  C O M M I T T E E
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IN T H E  L E G I S L A T E  OF T H E  S T A T E  O F  A L A S K A
s

SIXTH L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

F o r  an Act e n t i t l e d :  "Kn Act r e l a t i n g  to c h e m i c a l  tests as to a l c o h o l i c

/
/  content o f  b l o o d  w h e n  d r i v i n g  a m o t o r  v e h i c l e  u n d e r

J.

/  the i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r . "

BE IT ENACTED,,£Y T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* SectJ^fri 1. AS 28.35 is a m e n d e d  by a dd i n g  n e w  s e c t i o n s  to read:

/ s e c .  2 8 . 35 . 0 3 1 .  I M P L I E D  CONSENT. (a) A p e r s o n  who o p e r a t e s  a 

m o t o r  v e h i c l e  ln this s t a t e  s h a l l  be c o n s i d e r e d  to h ave g i v e n  consent, 

s u b j e c t  to t h e  p r o v i s i o ns  o f  sec. 33 of this c h a p t e r ,  to a c h e m i c a l  

test o r  t e s t s  o f  his b l o o d ,  b r e a t h  or u r i n e  f o r  the purp o s e  o f  d e t e r m i n­

ing the a l c o h o l i c  content o f  his b l o o d  if l a w f u l l y  arrested f o r  an 

o f f e n s e  a r i s i n g  out o f  acts a l l e g e d  to h a v e  b e e n  c o m m i t t e d  w h i l e  the 

p e r s o n  w a s  d r i v i n g  o r  in a c t u a l  p h y s i c a l  c o n t r o l  o f  a m o t o r  v e h i c l e  

w h i l e  u n d e r  th e  i n f l u e n c e o f  i n t o x i c a t i n g  liquor. The test o r  tests 

s h a l l  b e  a d m i n i s t e r e d  at t h e  d i r e c t i o n  of a law e n f o r c e m e n t  o f f i c e r  

w h o  h a s r e a s o n a b l e  g r o u n d s  to b e l i e v e  that the p e r s o n  was d r i v i n g  or 

w a s  i n  a c t u a l  p h y s i c a l  c o n t r o l  o f  a m o t o r  v e h i c l e  i n  this s t a t e  while 

under t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  liquor. Th e  D e p a r t m e n t  o f  Public 

Safety s h a l l  d e s i g n a t e  w h i c h  o f  t h e  tests s h a l l  b e  a d m i n is t e r e d .

(to) A p e r s o n  wh o  is d e a d ,  u n c o n s c i o u s  o r  w h o  is o t h e r w i s e  in a 

condition r e n d e r i n g  h i m  i n c a p a b l e  o f  r e f u s a l ,  s h a l l  be c o n s i d e r e d  not 

t© have w i t h d r a w n  the c o n s e n t  p r o v i d e d  by (a) o f  this s ec t i o n ,  and the 

test o r  tests ma y  be a d m i n i s t e r e d ,  s u b j e c t  to the p r o v i s i o n s  o f  sec. 33 

6 f  this chapter.

See. 2 8 . 3 5 . 0 3 2 .  R E F U S A L  T O  S U B M I T  TO  C H E M I C A L  TEST, (a) If a
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p e r s o n  u n d e r  arrest r e f u s es  the r e q u e s t  of a p e a c e  officer to s ub m i t  at 

l e a s t  t o  a  c h e m i c a l  tes t  o f  his b r e a t h  as p r o v i d e d  in sec. 31(a) of this 

c h a p t e r  an d  the acts a l l e g e d l y  c o m m it t e d  while t h e  person was o p e r a t i n g  

a  m o t o r  v e h i c l e  u n d e r  the influence o f  I n t o x i c a t i n g  liquor did not 

r e s u l t  in  an accident c a u s i n g  serious bodily i n j u r y  or death to a 

p e r s o n  o t h e r  t h a n  h i m s e l f ,  a chemical test s h a l l  not be given.

(b) Upon receipt of a sworn r e p o r t  of a p e a c e  o f f i c e r  t h a t  a 

p e r s o n  has r e f u s e d  to s u bm i t  to a chemical t e s t  a uthorized u n d e r  sec. 

31(a) o f  this c h a pter, c o ntaining a statement o f  the c i r c u m s t a n c e s  

s u r r o u n d i n g  the arrest and the grou n d s  upon w h i c h  his b e l i e f  w a s  

b a s e d  that the p e r s o n  was o p erating a motor v e h i c l e  in v i o l a t i o n  of 

sec. 30 of this c h a p t e r , the d e p ar t m e n t  s hall susp e n d  or r e v o k e  the 

p e r son's license or p e r m i t  to drive, or any n o n r e s i d e n t  o p e r a t i n g  

privilege. If the p e r s o n  has not b e e n  is s u e d  a license or p e r m i t  to 

o p e r a t e  a m o t o r  v e h i c l e  the d e p a r t m en t  may n o t  issue hi m  a l i c e n se  or 

pe r mi t  for at least si x months a f t e r  the d a t e  of the a l le g e d  viol a t i o n,  

e x c e p t  as o t h e r w i s e  p r o v i d e d  in this chapter.

( c )  T h e  d e p a r tm e n t  s h a l l  im m e d i a t e l y  n o t i f y  t h e  pe r so n  in w r i t i ng  

by  r e g i s t e r e d  o r  c e r t i f i e d  m a i l  or  by p e r s o n a l  s e r v i c e ,  of t h e  action 

t a k e n  u n d e r  (b )  o f  t h i s  s e c t i o n  a n d  s h a l l  g i v e  h im a h e a r i n g  i f  re­

q u e s t e d  i n  w r i t i n g  w i t h i n  15 d a y s  o f  s e r v i c e  o f  t h e  n o t i c e .  T h e  h e a r i n g 

shall be  h e l d  w i t h i n  20 d a y s  a f t e r  r e c e i p t  o f  t h e  r e q u e s t  by t h e  depart 

m ent a n d  w i l l  b e  l i m i t e d  t o  t h e  i s s u e s  o f  w h e t h e r  t h e  p e a c e  o f f i c e r  

had p r o b a b l e  c a u s e  t o  b e l i e v e  t h e  p e r s o n  h a d  b e e n  o p e r a t i n g  a m otor  

vehicle i n  t h e  s t a t e  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r ,  

whether t h e  p e r s o n  w a s  p l a c e d  u n d e r  a r r e s t ,  a n d  w h e t h e r  h e  r e f u s e d  t o  

submit t o  t h e  t e s t  u p o n  r e q u e s t  o f  t h e  o f f i c e r .  W h e th e r  t h e  p e r s o n  wa s  

Informed t h a t  his privilege t o  drive w o u l d  b e  s u s p e n d e d  o r  r e v o k e d  o r  

denied if he refused t o  su bm it  t o  t h e  t e s t  s h a l l  n o t  b e  l n  i s s u e .
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Based on the e v i d e n c e  i n t r o d u c e d  at the h e a r i n g  the d e p a r t m e n t  s h a l l  

enter an o r d e r  af f i r m i n g  or r e s c i n d i n g  its previous action. The 

depa r t m en t ' s  final order is subj e c t  to j u d i c i a l  r ev i e w  as p r o v i d e d  in 

AS M  .62.560 - 570.

(d) In c o n d u c t i n g  a h e a r i n g  under (c) of this s ec t i o n ,  the c o m­

mis sioner  of p u b l i c  safety, o r  his duly a u t h o r i z e d  r e p r e s e n t a t i v e ,

may a d m i n i s t e r  oaths and may issue s u b p o e n a s  for a t t e n d a n c e  of w i t n e s s e s  

and tne p r o d u c t i o n  of relevant books a n d  papers.

(e) W h e n  it has been finally d e t e r m i n e d  under the p r o c e d u r e s  p r o­

vided by this s e c t i o n  that a n o n r e s i d e n t ' s  pri v i l e ge  to oper a t e  a m o t o r  

vehicle in this s t a t e  has b e e n  s u s pe n d e d  or revoked, the d e p a r t m e n t  shal . 

give i n f o r m a t i o n  in w r i t i n g  o f  the a c t i o n  t a k en  to the m o t o r  v e h i c l e  

a d m i n i s t r a t o r  o f  the state o f  the p e r s o n ' s  r e s i d e n c e  a n d to any s t a t e

in w hich he has a license.

(f) If a p e r s o n  u nder arrest r e f u s e s  to submit to a c h e m i c a l  test 

u nder the p r o v i s i o n s  of sec. 31(a) of t h i s  chapter, e v i d e n c e  o f  his 

refusal is a d m i s s i b l e  in any civil or c r i m i n a l  ac t io n  or p r o c e e d i n g  

a risi n g  out o f  acts alleged to have b e e n  committed w h i l e  he was o p e r a t­

ing or d r i v i n g  a m o t o r  v e h i c l e  in this s t a t e  while u n d e r  the i n f l u e n c e  

of i n t o x i c a t i n g  liquor.

Sec. 28.35 . 0 3 3 .  C H E M I C A L  A N A L Y S I S  O F  BLOOD. (a) Upon t h e  t rial 

of a civil o r  criminal a c t i o n  or p r o c e e d i n g  a r i s i n g  out of acts a l l e g e d  

to h ave b e e n  c om m i t t e d by a person w h i l e  o p e r a t i n g  a m o t o r  v e h i c l e  

u nder th e i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r ,  the a m o u n t  of a l c o h o l  in 

the p e r s o n ' s  b l o o d  at the t i m e  a l le g e d ,  as shown by c h emical a n a l y s i s  

of the p e r s o n ' s  blood, u r i n e ,  b r e a t h  o r  o t h e r  b o d i l y  s u b s t a n c e ,  shall 

give r ise to t h e  f o l lowing p r e s u m p t i o n s :

(1) I f  there w a s  0.05 p e r  c e n t  or less by w e i g h t  o f  a l c o h o l 

in the person's blood, it shall be p r e s u m e d  that the p e r s o n  w a s  not
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u n d e r  the i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r .

(2) I f  t h e r e  wa s  i n  e x c e s s  o f  0 .05 p e r  c e n t  b u t  less t han 

0 . 1 0  p e r  cent by w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d ,  t h a t  fact 

s h a l l  n o t  g i v e  r i s e  to any p r e s u m p t i o n  t h a t  the p e r s o n  w a s  o r  was no t

u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r ,  but  t h a t  fact m a y  be c o n­

s i d e r e d  w i t h  o t h e r  c o m p e t e n t  e v i d e n c e  i n  d e t e r m i n i n g  w h e t h e r  the p e r s o n  

w a s  u n d e r  the i n f l u e n c e  o f  i n t o x i c a t i n g  liquor.

(3) I f  there w a s  0 . 1 0  p e r  c e n t  or m o r e  by w e i g h t  of a l c o h o l  

i n  t h e  p e r s o n ' s  b l o o d ,  it s h a l l  be p r e s u m e d  t hat the p e r s o n  was u n d e r  

the i n f l u e n c e  o f  i n t o x i c a t i n g  liquor.

(b) F o r  p u r p o s e s  of t h i s  s e c t i o n ,  p e r  cent  by w e i g h t  of a l c o h o l

i n  the b l o o d  s h a l l  be b a s e d  u p o n  m i l l i g r a m s  o f  a l c o h o l  p e r  100 c ubic

c e n t i m e t e r s  o f  blood.

(c) T h e  p r o v i s i o n s  o f  (a) of t h i s  s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d  

t o  li m i t  the i n t r o d u c t i o n  o f  any o t h e r  c o m p e t e n t  e v i d e n c e  b e a r i n g  u p o n  

t h e  q u e s t i o n  o f  w h e t h e r  t h e  p e r s o n  w a s  u n d e r  the i n f l u e n c e  of i n t o x i­

c a t i n g  l i q uo r .

(d) T o  b e  c o n s i d e r e d  v a l i d  u n d e r  t h e  p r o v i s i o n s  o f  this s e c t i o n  

the c h e m i c a l  a n a l y s e s  o f  t h e  p e r s o n ' s  b l o o d ,  u r i n e ,  b r e a t h ,  or o t h e r  

bodily s u b s t a n c e  shall h a v e  b e e n  p e r f o r m e d  a c c o r d i n g  to m e t h o d s  

approved by t h e  D e p a r t m e n t  o f  H e a l t h  a n d  W e l f a r e .  T h e  D e p a r t m e n t  o f  

Health and Welfare is authorized t o  a p p r o v e  s a t i s f a c t o r y  t e c h n i q u e s ,  

methods, and standards o f  t r a i n i n g  n e c e s s a r y  to a s c e r t a i n  the q u a l i f i­

cations of Individuals to conduct t h e  an a l y s e s .

(e) When a person s u b m i t s  to a b l o o d  tes t at the r e q u e s t  o f  a 

law enforcement officer u n d e r  the provisions o f  secs. 31 a n d  32 o f  t h i s  

chapter, only a physician or a licensed n u r s e  (or o t h e r  q u a l i f i e d  

person as determined by Department of H e a l t h  and W e l f a r e  r e g u l a t i o n s )  

may withdraw blood for the purpose of d e t e r m i n i n g  the a l c o h o l i c  c o n t e n t

ICSSB 23 -4-
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T h i s  l i m i t a t i o n  does n o t  apply to the t a k i n g  of b r e a t h  or ur i n e  s p e c i­

m e n s  .

(f) T h e  person t e s t e d  may h a v e  a p h y s i c i a n ,  o r  a q u a l i f i e d  

t e c h n i c i a n ,  chemist, r e g i s t e r e d  n u r s e ,  o r  o t h e r  q u a l i f i e d  p e r s o n  o f  

h i s  own c h o o s i n g  a d m i n i s t e r  a c h e m i c a l  t e s t  in a d d i t i o n  to the test 

a d m i n i s t e r e d  at the d i r e c t i o n  o f  a law e n f o r c e m e n t  o f f i c e r .  The 

f a i l u r e  or I n ability to ob t a i n  a n  a d d i t i o n a l  test by a pers o n  does not 

p r e c l u d e  the a d m i s s i o n  o f  e v i d e n c e  r e l a t i n g  to the t e s t  t a k e n  at the 

d i r e c t i o n  of a law e n f o r c e m e n t  o ff i c e r .

(g) U p o n  the r e q u e s t  of th e  p e r s o n  w h o  submi t s  to a c h e m i c a l  

t e s t  at the request o f  a  law e n f o r c e m e n t  offic e r,  f u l l  i n f o r m a t i o n  

c o n c e r n i n g  the test s h a l l  be m a d e  a v a i l a b l e  to h i m  o r  his attorney.

Sec. 2 8 .35.034. P E R I O D  O F  R E V O C A T I O N .  A p e r s o n  w h o s e  l i c e n s e  or 

p e r m i t  to d r i v e  a m o t o r  vehi cl e  has b e e n  s u s p e n d e d  o r  r e v o k e d  u n d e r 

the p r o vi s i o n s  o f  s ec. 32 of t his c h a p t e r  shall s u r r e n d e r  his licen s e 

o r  pe r m i t  t o  the d e p a r t m e n t  on  r e c e i p t  of notice o f  the r e v oc a t i o n .

S u c h  p e r s o n  is i n e l i g i b l e  for a n  o p e r a t o r ' s  l i c e n s e  or p e r m i t  f o r  six 

mo n t h s  f o l l o w i n g  t h e  d a t e  on w h i c h  the l i c e n s e o r  p e r m i t  was r e c e i v e d  

b y  the d e p a r t m e n t ,  u n l e s s  the d i s t r i c t  court finds t h a t  e x t e n u a t i n g  

c i r c u m s t a n c e s  e x i s t  w h i c h  w o u l d  cause e x t r e m e  h a r d s h i p ,  in w h i c h  case 

the s u s p e n s i o n  o r  r e v o c a t i o n  m a y  be m o d i f i e d  or n u l l i f i e d .  A f t e r  the 

s i x  m o n t h s’ pe r i o d  h a s  e x p i r e d  the p e r s o n  may m a k e  a p p l i c a t i o n  for 

a  new l i c e n s e  as p r o v i d e d  by law.

• Sec. 2. AS 4 4 . 6 2 . 3 3 0 (a) (23) is a m e n d e d  to read:

(23) D e p a r t m e n t  o f  Pu bl i c  S a f e t y ,  as to s u s p e n s i o n ,  etc., of 

driver's l i c enses e x c e p t  as t o  r e v o c a t i o n s  u n d e r  A S  2 8 . 3 5 . 0 3 1  - 28.35.- 
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