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S I X T H  L E G I S L A T U R E  - F I R S T  S E S S I  

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  c h e m i c a y  tests as t o  a l c o h o l i c

c o n t e n t  o f  b l o o d  w h e n  d r i v i n g  a m o t o r  v e h i c l e  u nder

the i n f l u e n c e  o f  i n t o x i d a t i n g  l i q u o r . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O P  ALASKA:

• S e c t i o n  1. AS 28.35 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  read:

Sec. 28.35 .031. I M P L I E D  C O N S E N T ,  (a) A p e r s o n  w h o  o p e r a t e s  a 

m o t o r  v e h i c l e  in  this s t a t e  s h a l l / b e  c o n s i d e r e d  t o  h a v e  g i v e n  consent, 

s u b j e c t  to the p r o v i s i o n s  of se<r. 33 of t h i s  c h a p t er ,  t o  a  c h e m i c a l  

t e s t  o r  tests o f  his b l o o d ,  b y e a t h  o r  u r i n e  for the p u r p o s e  o f  d e t e r­

m i n i n g  th e  a l c o h o l i c  c o n t e n y  o f  h i s  b l o o d  i f  la w f u l l y  a r r e s t e d  for an 

o f f e n s e  a r i s i n g  out o f  a c t /  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  w h i l e  the 

p e r s o n  wa s  d r i v i n g  o r  i n / a c t u a l  p h y s i c a l  c o n t r o l  o f  a  m o t o r  v e h ic l e 

w h i l e  u n d e r  t h e  i n f l u e n c e  of i n t o x i c a t i n g  liquor. T h e  t e s t  o r  t e s t s 

s h a l l  be a d m i n i s t e r © y  at the d i r e c t i o n  o f  a  law e n f o r c e m e n t  o f f i c e r  

h a v i n g  r e a s o n a b l e  g r o u n d s  to b e l i e v e  the p e r s o n  to h a v e  b e e n  d r i v i n g  or 

i n  a c t u a l  p h y s i c a l  c o n t r o l  of a  m o t o r  v e h i c l e  ln t his s t a t e  w h i l e  u nder 

t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r .  T h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  

shall d e s i g n a t e  w h i c h  o f  the t e s t s  s h a l l  b e  a d m i n i s t e r e d .

(b) A Parson w h o  is dead, unconscious or who is otherwise in a 

condition rendering h i m  incapable of refusal, shall be considered not 

to have wj^chdrawn the consent provided by (a) of this section, and 

the testibr tests may be administered, subject to the provisions of 

seo. 3? k t  this chapter.

dee. 26.35.032. REFUSAL TO SUBMIT TO CHEMICAL TEST. If a 
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1

1 p e r s o n  u n d e r  law f u l  a rr e s t  refuses, upon the request of a law e n f o r c e­

1  9

2 ment officer, to submit to a c h e mical test d e s i g n a t e d  by the D e p a r t­

1

3 men t of P u b l i c  Safety as p r o v i d e d  in sec. 31(a) of this chapter, none

1
4 may be given; bu t  if he does so refu s e ,  ev i dence of his r e f u s a l  shall

1

5 be a dm i s s i b l e  in a civil or c r i m i n a l  action or p r o c e e d i n g  a r i s i n g  out

I

6 of acts a l l e g e d  to have b e e n  c o m m i t t e d  while he was d r i v i n g  or in

1

7 actual p h y s i c a l  control o f  a m o t o r  vehicle in this state w h i le  u nder

1

8 the i n f lu e n c e  of  i n t o x i c a t i n g  liquor.

1

9 Sec. 28.35.033. C H E M I C A L  A N A L Y S I S  OF B L O O D .  (a) Upon the

I
10 t rial of a civil or c r i m i n a l  a c t i o n  or p r o c e e d i n g  arising out of acts

1
11 a l l e g e d  to h a v e  been c o m m i t t e d  by a person w h i le  driv i n g  or in actual

e
12 p h y sical c o n t r o l  of a v e h i c l e  w h i l e  under the influence of intoxicating

13 liquor, the amount of a l c o h o l  ln the person's blood at the time

. , 'i
14

a lleg e d  as s h o w n  by c h e m i c a l  a na l y s i s  of the person's blood, urine,

;■ 15 br e a t h  or o t h e r  bodily sub s t a n c e s h a l l  give rise to the f o l l o w i n g

!

M

16 p r e s u m p t i o n s :

1 o
17

(1) If there was at the time 0.05 per cent or less by

1 18
w e i g ht  of a l co h o l  in t h e  p e r s o n ' s  blood, it shall be p r e s u m e d  that

'■tf

1

19
the p e r s o n  w a s  not u n d e r  the I n f l u e n c e  of i n t o x i c a t i n g  liquor.

1

20
(2) If t h e r e  was at t h a t  time in excess of 0.05 p e r  cent

21
but less t h a n  0.08 pe r  cent by w e i g h t  of alco h o l  in the p e r s o n ' s

o
22

blood, such fact may n o t  give r i s e  to a p r e s u m pt i o n  that the person

23
was o r  was n o t  under the i n f l u e n c e  of i n t o x i c a t i n g  liquor, but  such

24
fact may be c on s i d e r e d  w i t h  o t h e r  competent evidence in d e t e r m i n i n g

25
w h e t h e r  the per s o n w a s  u n d e r  th e  influence of i n t o x i c a t i n g  liquor.

26 (3) If t h e r e  was at tha t time 0.0 8  per cent or m o r e  by

27 wei gh t  o f  alcohol in the p e r s o n ' s  blood, it shall be p r e s u m e d  that

28 the person was u n d e r  the i n f l u e n c e  of i n t o x i c a t i n g  liquor.

29 (b) Per cent by weight of alco h o l  in the b lood shall be based 
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upon m i l l i g r a m s  of a l c o h o l  p e r  100 cubic centimeters o f  blood.

(c) T h e  p r o v i s i o n s  o f  (a) of t h i s  s e c t i o n  m a y  no t  b e  c o n s t r u e d  

as l i m i t i n g  the i n t r o d u c t i o n  of  any  o t h e r  c o m p e t e n t  e v i d e n c e  b e a r i n g  

upon the q u e s t i o n  w h e t h e r  the p e r s o n  w a s  u n d e r  the i n f l u e n c e  of 

i n t o x i c a t i n g  liquor.

(d) T o  be c o n s i d e r e d  v a l i d  u n d e r  the p r o v i s i o n s  o f  this s e c t i o n  

the c h e m i c a l  a n a l y s e s  o f  the p e r s o n ' s  blood, urine, b r e a t h ,  or o t h e r  

bodily s u b s t a n c e  s h a l l  h ave b e e n  p e r f o r m e d  a c c o r d i n g  to methods 

a p p r ov e d  b y  the D e p a r t m e n t  o f  H e a l t h  a n d  W e l f a r e  a n d  b y  a n  i n d i v i d u a l  

p o s s e s s i n g  a v a l i d  p e r m i t  i s s u e d  by the D e p a r t m e n t  o f  H e a l t h  and 

Welfare f o r  this p u r p o s e .  The D e p a r t m e n t  o f  H e a l t h  a n d  Welfa r e  is 

a u t h o r i z e d  t o  a p p r o v e  s a t i s f a c t o r y  t e c h n i q u e s  o r  m e t h o d s ,  to a s c e r t a i n  

the q u a l i f i c a t i o n s  a n d  c o m p e t e n c e  o f  i n d i v i d u a l s  to c o n d u c t  such 

analyses, a n d  to i s s u e  p e r m i t s  w h i c h  shall be s u b j e c t  to t e r m i n a t i o n  

or r e v o c a t i o n  at t h e  d i s c r e t i o n  o f  th e  D e p a r t m e n t  o f  H e a l t h  and 

Welfare. A  p e r s o n  t a k i n g  o r  a n a l y z i n g  a b i o l o g i c a l  s p e c i m e n  u n d e r  

this s e c t i o n  is i m m u n e  f r o m  l i a b i l i t y  if, at the ti m e  o f  ta ki n g  o r  

a n a l y z i n g ,  the p e r s o n  has a v a l i d  pe r m i t  f r o m  the D e p a r t m e n t  of H e a l t h  

and W e l f a r e  to do so, an d  f o l l o w s  the t e c h n i q u e s  or methods approved 

by this d e p a r t m e n t .

(e) W h e n  a person submits to a blood test at the request of a 

law enforcement officer under the provisions of sec. 31 of this 

chapter, only a physician or a registered nurse (or other qualified 

person) stay withdraw blood for the purpose of determining the alcoholic 

content. This limitation does not apply to the taking of breath or 

urine specimens.

, . (f) The person tested may have a physician, or a qualified

teohnlOiain, chemist, registered nurse, or other qualified person of 

his oMi choosing administer a ohemioal test in addition to the teat
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a d m i n i s t e r e d  at t h e  d i r e c t i o n  of a l a w  e n f o r c e m e n t  o f f i c e r .  Th e  

f a i l u re  o r  i n a b i l i t y  to o b t a i n  an a d d i t i o n a l  t e s t  b y  a  p e r s o n  d o e s  

no t  p r e c l u d e  t h e  a d m i s s i o n  o f  e v i d e n c e  r e l a t i n g  to t h e  test t a k e n  at 

the d i r e c t i o n  o f  a law e n f o r c e m e n t  o f f i c e r .

(g) U p o n  t h e  r e q u e s t  o f  the p e r s o n  w h o  s u b m i t s  t o  a c h e m i c a l  

t es t  at the r e q u e s t  o f  a l a w  e n f o r c e m e n t  o f f i c e r ,  f u l l  i n f o r m a t i o n  

c o n c e r n i n g  t h e  t e s t  s h a l l  b e  made a v a i l a b l e  t o  h i m  o r  his a t t o r n e y .
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