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Introduced: 4/22/69
Referred: Rules

 ̂ T H E  H O US E  BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  BIL L  NO. 40 1  

IN THE L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

SIXTH L E G I S L A T U R E  - F I R S T  SESS I O N  

A B I L L

or an Act e n t i t l e d :  "An A c t  r e l a t i n g  to the writ of h a b e a s  corpus a n d  a m e n d­

ing C i v i l  Rule 86(i) . "

E IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 12 . 7 5 . 0 1 0  is a m e n d e d  to read:

Sec. 12.75.010. P E R S O N S  E N T I T L E D  TO P R O S E C U T E  W RI T .  A p e r s o n  

i m p r i s o n e d  or o t h er w i s e  r e s t r a i n e d  of his liberty u n d e r  any p r e t e n s e  

w h a t s o e v e r ,  except in t h e  cases s p e c i f i e d  in sec. 20 o f  this c h a pter, 

may p r o s e c u t e  a writ o f  habeas co r p u s  to inquire i n t o  the cause o f  the 

i m p r i s o n m e n t  or r e s t r a i n t ,  and, if i l l e g a l , to be r e l e a s e d  fro m  custody 

or to be g r a n t e d  a n o t h e r  remedy as law and just i c e  r e q u i r e  [ D E L IV E R E D  

T H E R E F R O M ] .  P r o c e d u r e  may be as p r e s c r i b e d  in the R u l e s  of C i v i l  Pr o­

cedure .

* Sec. 2. AS 12. 7 5 . 07 0  is a m e n d e d to read:

Sec. 12.75.070. P R E C E P T  TO P E A C E  OFFICER. T h e  court which issues 

a writ w i t h o u t  r e q u i r i n g  the p r o d u c t i o n  of the p e r s o n  or w h ic h  issues a 

warrant may also, at any time b e f o r e  final d e c i s i o n ,  issue a precept to 

the peace officer to w h o m  the w r i t  or warrant is d i r e c t e d  commanding him 

to immediately bring the p erson for w h o s e  benefit t h e  writ was allowed 

before the court. Th a t  person shall remain in the custody of the peace 

officer until dischargedA  [OR] remanded or the m a t t e r  is otherwise dis­

posed of as law and Justice require.

* Sec. 3« AS 12.75.080 la amended to read: 

Sec. 12.75.080. DISCHARQE OF PARTY. If no legal cause is shown 

for the imprisonment or restraint, or for its continuation, the court
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shall d i s c h a r g e  the party from the custody or restraint u n d e r  w h i c h  he 

is h e l d  o r  grant any other a p p r o p r i a t e  r e m e d y .

• Sec. 4. AS 12.75.100 is a m e n d e d  to read:

Sec. 12.75.100. REMEDY [DISCHARGE] OF P E R S O N  IN CUSTODY BY VIRTUE 

OF C I V I L  PROCESS. If it appears on the r e t u r n  of the writ that the 

p r i s o n e r  is in custody by v ir t u e  of an order or civil process of a court| 

legally constituted) or issued by an officer in the course of judicial 

p r o c e e d i n g s  bef o r e  him, a u t h o r i z e d  by law, the prisoner shall be di s­

charged o r  gran t e d any other ap p r o p r i a te  r e m e d y  in any of the following 

cases :

(1) w h e n  the j u r i s d i c t i o n  of the c ourt or o f f i c e r  has been 

e x c e e d e d ,  ei th e r  as to matter, place, sum, o r  person;

(2) w h e n ,  though the original i m p r i s o n m e n t  was lawful, yet by I 

some a c t ,  omission, or event w h i c h  has taken place afterwards, the party] 

has b e c o m e  e n t i t l e d  to a d i s c h a r g e  or other r e m e d y ;

(3) w h e n  the o r d e r  or process is defe c t i v e  in some matt e r  or 

s u b s t a n c e  r e q u i r e d  by law, r e n d e r i n g  the p r o c e s s  void;

(4) w h e n  the o r d e r  or process, t h o u g h  in pr o p er  form, has 

been i s s u e d  in a case not a l l o w e d  by law;

(5) w h e n  the p e r s o n  h a v i n g  the c u s to d y  o f  the p r i s o n e r  under 

t h e  o r d e r  or p r o c e s s  is no t  the p e r s o n  e m p o w e r e d  by law to d e t a i n  him; 

or

(6) w hen  t h e  o r d e r  o r  p r o c e s s  i s  n o t  auth o r i z e d  by a Jud g­

m ent o f  a  c o u r t  o r  by a  p r o v i s i o n  o f  law. 

•  S e c .  5. C i v i l  R u le  86(i) i s  am ended  to r e a d :

( i )  CON TR OV ER T IN G  ANSWER. T h e  p l a i n t i f f  o r  t h e  p r i s o n e r  m ay , in  

a  r e p l y  o r  a t  t h e  h e a r i n g ,  c o n t r o v e r t  t h e  a n sw e r  u n d e r  o a t h ,  t o  show  

either t h a t  t h e  r e s t r a i n t  o f  t h e  p r i s o n e r  w a s  u n l a w f u l ,  o r  t h a t  h e  i s  

entitled t o  his d i s c h a r g e  o r  o t h e r  a p p r o p r i a t e  r em ed y .
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