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F O U R T H  L E G I S L A T U R E  - F I R S T  SESSION

A B I L L

F o r  a n  Act e n t i tled: "An Act r e l a t i n g  to the c r e a t i o n  o f  a c o n­

tra c t  claims a n d  review b o a r d . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF

* S e c t i o n  1. A S ^ 3 ^  is amended b y  a d d i n g  a new

C H A P T E R  30. CONTRACT C L A I M S  A N D  REVIEW

Sec. 3 6 . 3 0 . 0 1 0 .  CREATION. There is c r e a t e d  in the 

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a  c o n tract claims a n d  review 

board.

Sec. 3 6 . 3 0 . 0 2 0 .  C O M P O S I T I O N  A N D  A P P O I N T M E N T .  The 

b o a r d  c o n s i s t s  o f  five m e m b e r s  o f  the general p u b l i c  a p p o i n t­

ed  by the g o v e r n o r  and c o n f irmed b y  the l e g i s l a t u r e .  T h e y  

serve at t h e  p l e a s u r e  of the governor.

Sec. 3 6 . 3 0 . 0 3 0 .  O R G A N I Z A T I O N  OF BOARD. W i t h i n  3 0  d a y s  

a f t e r  the e f f e c t i v e  date of this chapter, the g o v e r n o r  s h a l l  

appoint the m e m b e r s  of the board. W i thin 14 d a y s  a f t e r  t h e  

last of the o r i g i n a l  appointments is made, t h e  b o a r d  s h a l l  

m e e t  a n d  o r g a n i z e  b y  electing f r o m  its m e m b e r s  a  chairman.

At  that m e e t i n g  the board shall also set h e a r i n g  dates f o r  

p e n ding a p p e a l s  to the board.

Sec. 3 6 . 3 0 . 0 4 0 .  T E R M  O F  OFFICE. The terra o f  o f f i c e  f o  

a n  a p p o i n t e d  m e m b e r  of the b o a r d  is f o u r  y e a r s .  The t e r m  o f  

office e x p i r e s  o n  February 1 of each year. U p o n  Initial 

a p pointment the g o v e r n o r  shall designate one a p p o i n t e d  memb< 

to serve a o n e - y e a r  term, one to serve a t w o - y e a r  term, one 
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to serve a  t h r e e - y e a r  term, and two to serve a  four-year 

term. A  m e m b e r  appointed by the governor to f i l l  a vacancy 

serves f o r  the u n e x p i r e d  term o f  the m e m b e r  he succeeds.

Sec. 30.30.050. CHAIRMAN O F  THE BOARD. T h e  chairman of 

the b o a r d  s h a l l  be e l ected by the members of the board from 

the m e m b e r s h i p  of the board.

Sec. 36.30.060. E X E C U T I V E  OFFICER. The commissioner of 

a d m i n i s t r a t i o n  o r  his design a t e d  representative is the execu­

tive o f f i c e r  of t h e  board, a n d  m a y  p e r f o r m  all acts neces­

sar y  to c a r r y  into e ffect the provisions o f  this chapter.

Sec. 36.30.070. QUORUM. Three m e mbers constitute a 

q u o r u m  a n d  the a c tion taken b y  three m e mbers is considered 

the a c t i o n  of the full board.

Sec. 3 6 .3 O . O8O. REGULATIONS. The b o a r d  shall adopt 

pr o c e d u r a l  a n d  substantive regulations n e c e s s a r y  to implement 

this chapter.

Sec. 36.30.090. P E R  D I E M  A N D  TRAVEL EXPENSES. The m e m­

ber s  of the board, except the c o mmissioner of administration 

o r  his d e s i g n a t e d  representative, are a u t h o r i z e d  p e r  diem 

an d  travel allowable to members of other b o a r d s  a n d  commissicins.

Sec. 36.30.100. B O A R D  TO DECIDE D I S P U T E D  QUESTIONS OF 

FACT. A n y  d i s p u t e  concerning a question of f a c t  arising 

u n d e r  a c o n t r a c t  exceeding $2 ,0 0 0 for the construction, 

alteration, o r  r epair of any p u b l i c  work of the state shall 

be d e c i d e d  b y  the contracting officer, w h o  shall furnish to 

the c o n t r a c t o r  a w r i t t e n  copy o f  his d e c ision a n d  a notice of 

the c o n s e q u e n c e s  of failing to appeal the decision. The con­

tract i n g  officer's decision is final and conclu s i v e  unless 

w i t h i n  30 d a y s  f r o m  the date he receives the d e c i s i o n  and
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notioe the oontraotor appeals from the decision b y  mailing 

or delivering through the contracting offioer a w r i t t e n  

appeal to the contract claims and review board. T h e  findings 

and determination of the board are final and conclusive un­

less the findings and deteralnation are fraudulent o r  

oapricious or arbitrary or so grossly erroneous a s  neces­

sarily to imply b a d  faith, o r  are not supported b y  substantlel 

ev i dence.

Seo. 36.30.110. OPPORTUNITY T O  B E  HEARD. I n  oonneotior 

with any appeal to the board the contracting o f f i o e r  and the 

oontraotor shall be afforded a n  opportunity to b e  heard and 

to offer evidence in support of and i n  opposition to the 

a p p e a l .

Sec. 36.30.120. TIME A N D  PLACE OP HEARING. The hear­

ings before the board shall be held at a  time a n d  plaoe 

which the board finds would promote the convenience of 

witnesses and the ends of justice and avoid unnecessary 

expense and inconvenience.

Sec. 36.30.130. NOTICE OP HEARING. The b o a r d  shall 

deliver or mail a  notice of hearing to all p a r t i e s  at least 

30 days before the hearing. Continuances may b e  granted f o r

cause shown or b y  agreement of the parties.

Sec. 36.30.140. SUBPOENA, (a) Before the hearing b e­

gins the board shall issue subpoenas and subpoenas duces 

tecum at the request of a p a r t y  in accordance w i t h  the rules 

applicable in a civil action in the superior court. After 

the hearing begins the board may issue subpoenas and sub­

poenas duces tecum.

(b) A subpoena issued under (a) of this Bection extends
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to a l l  parts o f  the state and except as provided in t h i s  

c h a p t e r  shall b e  s e rved In accordance w i t h  the rules a p­

pl i c a b l e  in a  civil a c t i o n  in the s u p e r i o r  court. N o  witness 

is obliged to a t t e n d  at a  place out o f  the e l e ction d i s t r i c t  

i n  w h i c h  he r e s i d e s  u n l e s s  the d i s tance is less than 1 0 0  

m i l e s  from h i s  p l a c e  of residence, e x c e p t  that the board, 

u p o n  affidavit of a  p a r t y  showing t h a t  the testimony o f  the 

w i t n e s s  is m a t e r i a l  and necessary, m a y  endorse on the s u b­

p o e n a  an o r d e r  r e q u iring the attendance of the witness.

(o) A  w i t n e s s  w h o  is not a p a r t y  and w h o  appears u n d e r  

a subpoena is e n t i t l e d  to receive

(1) fees, except a w i t n e s s  w h o  is a n  o f f i o e r  o r  

e m p l o y e e  of the state o r  a political subdivision of the state

(2) m i l e a g e  i n  the same amount and u n d e r  the same 

c i r c u m s t a n c e s  as p r e s c r i b e d  by law f o r  a w i tness in a  civil 

a c t i o n  in the s u p e r i o r  court;

(3) an additional fee a n d  mileage to a p e r  d i e m  

c o m p e n s a t i o n  of $15 f o r  expenses of subsistence f o r  e a c h  day 

o f  actual a t t e n d a n c e  and f o r  each d a y  necess a r i l y ^ o c c u p i e d  ir 

t r a v e l i n g  to and f r o m  the hearing, if the w i t n e s s  a t t e n d s  a  

h e a r i n g  at a  p o i n t  so f a r  removed f r o m  h i B  residence a s  to 

p r o h i b i t  r e t u r n  to his residence f r o m  day to day.

(d) Fees, mileage, and expenses of subsistence shall be 

p a i d  by the p a r t y  at whose request the witness is subpoenaed.

Sec. 36.30.150. DEPOSITIONS, (a) On verified petition 

o f  a  party, the b o a r d  m a y  order t h a t  the testimony o f  a  

m a t e r i a l  w i t n e s s  residing inside o r  outside the state be 

t a k e n  by d e p o s i t i o n  in the m a nner p r e s c r i b e d  by law f o r  

deposi t i o n s  i n  civil actions. The p e t i t i o n  shall set out (1)
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t h e  nature o f  the p e n d i n g  p r o c e e d i n g s ;  (2) t h e  name a n d  

a d d r e s s  o f  t h e  w i t n e s s  w h o s e  t e s t i m o n y  is d e s i r e d ;  (3) a  

s h o w i n g  o f  t h e  m a t e r i a l i t y  of h i s  t estimony; (4) a  s h owing 

t h a t  the w i t n e s s  w i l l  b e  u n a b l e  o r  c a n n o t  b e  c o m p e l l e d  to 

attend; a n d  (5) a r e q u e s t  f o r  a n  o r d e r  r e q u i r i n g  the w i t n e s s  

t o  a p p e a r  a n d  t e s t i f y  b e f o r e  a n  o f f i c e r  n a m e d  i n  the petltlor 

f o r  that p u r p o s e .

(b) I f  the w i t n e s s  r e s i d e s  o u t B l d e  the s t a t e  a n d  if 

t h e  b o a r d  o r d e r s  the t aking o f  h i s  t e s t i m o n y  b y  deposition* 

t h e  b oard s h a l l  o b t a i n  an o r d e r  of c o u r t  t o  t h a t  e f f e c t  b y  

f i l i n g  a p e t i t i o n  f o r  the t a k i n g  of the d e p o s i t i o n  in the 

s u p e r i o r  c o u r t  c l o s e s t  to the p l a c e  of h e a r i n g .

Sec. 3 b . 30.160. D I S Q U A L I F I C A T I O N  O F  B O A R D  MEMBER, (a) 

A  board m e m b e r  shall v o l u n t a r i l y  d i s q u a l i f y  h i m s e l f  a n d  w i t h­

dr a w  f r o m  a  case i n  w h i c h  he c a n n o t  a c c o r d  a  f a i r  a n d  i m­

pa r t i a l  h e a r i n g  o r  c o n s i d e r a t i o n .

(b) A  b o a r d  m e m b e r  is d i s q u a l i f i e d  a n d  m a y  n o t  a c t  as 

a  b o a r d  m e m b e r  in a case

(1) to w h i c h  he is a  p a r t y  o r  i n  w h i c h  h e  is 

d i r e c t l y  intere s t e d ;

(2) if he w a s  not p r e s e n t  a n d  B i t t i n g  as a  m e m b e r  

o f  the b o a r d  at the h e a r i n g  o f  a  m a t t e r  s u b m i t t e d  f o r  its 

decision;

(3) if he is r e l a t e d  to a n y  p a r t y  b y  c o n s a n g u i n i t y  

o f  a f f i n i t y  w i t h i n  the third d e g ree; o r

( 4) if a  p a r t y  o r  a n  a t t o r n e y  f o r  a  p a r t y  f i l e s  cm 

a f f i d a v i t  t h a t  the b o a r d  m e m b e r  h a s  a  p e r s o n a l  b i a s  o r  p r e­

judice e i t h e r  a g ainst h i m  o r  h i s  a t t o r n e y  o r  i n  f a v o r  of a n  

opposite p a r t y  or the a t t o r n e y  f o r  a n  o p p o s i t e  p a r t y  t o  the
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case, a n d  that the affidavit Is made in good f a i t h  and not 

f o r  the p u r p o s e  o f  delay.

(o) The a f f i d a v i t  in (b)(4) of this s e ction shall state 

t h e  f a c t s  and the reasons f o r  the belief that b i a s  or preju­

di c e  exists, and shall be f i l e d  within one day a f t e r  the day 

t h e  h e a r i n g  is a t  Issue u p o n  a  question of fact, unless good 

cause is shown f o r  the failure to file it w i t h i n  that time.

N o  p a r t y  o r  a t t o r n e y  may file m o r e  than one a f f i d a v i t  under

(a)(4) o f  this s e c t i o n  in one case.

(d) The d i s q u a l ification o f  a board m e m b e r  u n d e r  (a)(3i 

o f  this s e c t i o n  is w a ived b y  the parties u n l e s s  a  party 

raises a n  o b j e c t i o n  to the b o a r d  member's h e a r i n g  the oase.

(e) If one o r  more board members are disqualified, the 

Issue s h a l l  be determ i n e d  b y  the other b o a r d  memberB.

Sec. 36.30.170. RECORD O P  PROCEEDINGS. T h e  proceeding* 

a t  the h e a r i n g  shall be reported by a stenographic reporter 

o r  a  recorder, o r  other adequate means of assur i n g  an aocuratje 

record.

Sec. 36.30.180. RULES O P  EVIDENCE, (a) The board o r  

a  m e m b e r  o f  it m a y  f o r  the purpo s e s  of this c h a p t e r  adminlstelr 

o r  cause t o  be administered oaths. Oral evidence m a y  be 

t a k e n  o n l y  on oath o r  affirmation.

(b) Each p a r t y  may (1) call and examine witnesses;

(2) introduce exhibits; (3) cross-examine o p p o s i n g  witnesses 

o n  m a t t e r  relevant to the issues, even though that matter was 

n o t  c o v e r e d  in the direct examination; (4) i m p e a c h  a witness 

r e g a r d l e s s  of w h i c h  party first called the w i tness to testify; 

a n d  (5) rebut the evidence against himself.

(c) The h e a r i n g  need not be conducted a c c o rding to
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Relevanttechnical rules relating to evidence and w i t n esses

e v i dence shall be admitted if it is the sort of evidence on

w h i c h  responsible persons are accustomed to rely in the c o n­

duct of serious affairs, regardless of the existence of a 

c o m m o n  law o r  statutory rule which makes I m p r o p e r  the admis­

sion of the evidence over objection in a civil action. Hear­

say evidence m a y  be used to supplant or e x p l a i n  direct evi­

dence but it is not sufficient by itself .to support a finding 

u n l e s s  it w o u l d  be admissible over objection i n  a civil 

action. The rules of privilege are effective t o  the same 

e x t e n t  that t h e y  are recognized in a civil action. Irrelevar 

and unduly repetitious evidence shall be excluded.

Sec. 36.30.190. EVIDENCE B Y  AFFIDAVIT, (a) At any 

time 1 0  or more days before a hearing or a  c o n t inued hearing, 

a p a r t y  may m a i l  or deliver to the opposing p a r t y  a oopy of 

an affidavit w h i c h  he proposes to lntroduoe i n  evidence, 

t o g e t h e r  w i t h  a  notioe as provided in (b) of this seotlon. 

U n less the opposing party, within seven days a f t e r  that m a i l­

ing o r  delivery, mails or delivers to the p r o p o n e n t  a request 

to cross-examine an affiant, his right to cross-examine the 

a f f i a n t  is w a i v e d  and the affidavit, if Introduced in evi­

dence, shall be given the same effect as if the affiant had 

t estified orally. If an opportunity to cross-examine an 

a f fiant is not given after request f o r  it is made, the 

affidavit m a y  be introduced in evidence, but shall be given 

o n l y  the same effect as other hearsay evidence.

(b) The notice referred to In (a) of this section shall 

be substantially in the following form:

The accompanying affidavit of (here insert name of



affiant) w i l l  be Introduced as evidence at the h e a r i n g  In 

(here I n s e r t  title of proceeding). (Here I n s e r t  n a m e  of 

affiant) w i l l  not be called t o  t e stify o r a l l y  a n d  y o u  m a y  

q u e s t i o n  h i m  u n l e s s  y o u  n o t i f y  (here I nsert name of p r o p o n e n t  

o r  his a t t o r n e y )  at (here Insert address) t h a t  y o u  w i s h  to 

c r o s s - e x a m i n e  him. To be effective y o u r  r e q u e s t  m u s t  be 

mailed o r  d e l i v e r e d  to (here Insert a  date e i g h t  d a y s  a f t e r  

the date o f  m a i l i n g  or delivering the a f f i d a v i t  t o  the op­

posing p a r t y ) .

Sec. 36.30.200. O F F I C I A L  NOTICE. I n  r e a c h i n g  a  d e c i­

sion the b o a r d  m a y  take official notice, e i t h e r  b e f o r e  or 

a fter s u b m i s s i o n  of the case f o r  decision, o f  g e n e r a l l y  

a c c e p t e d  t e c h n i c a l  or scientific m a t t e r  w i t h i n  the f i e l d  of 

e n g i n e e r i n g  o r  contracting, a n d  of a  f a c t  w h i c h  Is judicially 

noticed b y  the courts of the state. P a r t i e s  p r e s e n t  a t  the 

hearing s h a l l  be informed of the matters t o  be noticed, and 

those m a t t e r s  shall be noted in the record, r e f e r r e d  t o  in 

the record, o r  appended to It. A  p a r t y  p r e s e n t  a t  the h e a r­

ing shall, u p o n  request, be g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  to 

refute t h e  officially n o ticed matters b y  e v i d e n c e  o r  b y  

wr i t t e n  o r  oral presentation of authority. The b o a r d  shall 

determine the m a t t e r  of this refutation.

Sec. 36.30.210. AUDIT O F  CLAIM. The b o a r d  m a y  examine 

or cause t o  have examined the parts of the b o o k s  a n d  records 

of the p a r t i e s  to a p roceeding w h i c h  relate to the questions 

in dispute. The board m a y  also audit o r  c a u s e  t o  h a v e  a n  

audit m a d e  of any claim p r e s e n t e d  u n d e r  this chapter.

Sec. 36.30.220. C O N T R A C T O R  T O  P E R F O R M  P E N D I N G  DECISION.

Pending f i n a l  decision of a dispute u n d e r  sec. 1 0 0  of this 
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chapter, the c o n t r a c t o r  shall p r o c e e d  d i l i g e n t l y  w i t h  the
' ’ • • : • • ij?

p e r f o r m a n c e  of the contract a s  d i r e c t e d  b y  the c o n t r a c t i n g  

officer.

Sec. 36.30.230. J U D I C I A L  REVIEW, (a) J u d i c i a l  r eview 

b y  the s u p e r i o r  court of a  f i n a l  o r d e r  o f  the b o a r d  m a y  be 

h a d  b y  f i l i n g  notice of a p p e a l  in a c c o r d a n c e  w i t h  the appll-

. ' I S
cable rules o f  court g o v e r n i n g  appeals I n  c i v i l  matters. T h e

' ; "-.f |
n o t i c e  of a p p e a l  shall be f i l e d  w i t h i n  3 0 .d a y s  a f t e r  the o r d e r  

is s e r v e d  o n  e a c h  p a r t y  to t h e  procee d i n g .
;• -V- .V •'

(b) The complete r e c o r d  o f  the p r o c e e d i n g s ,  o r  the 

p a r t s  of it w h i c h  the a p p e l l a n t  designates, s h a l l  be p r e p a r e d

b y  the board. A copy shall b e  d e l i v e r e d  t o  a l l  p a r t i e s

p a r t i c i p a t i n g  in the appeal. The o r i g i n a l  s h a l l  b e  filed i n  

the s u p e r i o r  court w i t h i n  30 d a y s  a f t e r  the a p p e l l a n t  pays 

the e s t i m a t e d  cost of p r e p a r i n g  the c o m p l e t e  o r  d e s i g n a t e d  

r e c o r d  o r  f i l e s  a corporate s u r e t y  b o n d  e q u a l  t o  the esti­

m a t e d  cost.

(o) The complete r e c o r d  includes (1) all n o t i c e s  and 

o r d e r s  i s s u e d  b y  the board, (2) the f i n a l  d e c i s i o n  of the 

board, (3) a  t r a n s c r i p t  of a l l  t e s t i m o n y  a n d  p r o c e e d i n g s ,  (4)
, 1 \ T

the e x h i b i t s  a d m itted or rejected, (5) t h e  w r i t t e n  evidence,
■ '■

a nd (b) all o t h e r  documents i n  the case.

(d) U p o n  order of the s u p e r i o r  court, a p p e a l s  m a y  be
\ is

t a k e n  o n  the original record o r  parts o f  it. T h e  record m a y  

be t y p e w r i t t e n  or d u p l i c a t e d  b y  any s t a n d a r d  p r o c e s s .

A n a l o g o u s  r u l e s  of court g o v e r n i n g  a p p e a l s  i n  c i v i l  m a tters 

shall b e  f o l l o w e d  where this chapter is silent, a n d  w h e n  n o t

• S'

.C ; v:*J 'V  :
m m m m -

r;a

in c o n f l i c t  w i t h  this c h a p t e r

Sec. 36.30.240. E F F E C T  O N  E X I S T I N G  C O N T R A C T S .  D i s p u t e s

■
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a r ising under oontraots in existence before the effective

date of this c h apter shall be deolded pursuant to this chap-
• ' '

t e r  o n l y  if the oontraotor so requests in a  w r i t t e n  demand
».* • . .

served on the b o a r d  and o n  the contracting offioer. In casec 

I n  w h i c h  the contract w a s  in existence before the effective 

date of this chapter, if the contractor does not request a 

h e a r i n g  before the contract claims and review board, its 

administrative remedy shall be t h a t  p r o vided i n  its contract
X  . ■ ’ '?:’j * ’jtk I

w i t h  the s tate.
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