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CHAIR CATHY GESSEL <called the Senate Resources Standing
Commttee neeting to order at 3:30 p.m Present at the call to
order were Senators Coghill, Von |nmhof, Stedman, Hughes, Meyer
and Chair G essel.

Overvi ew on Wt |l ands Bank Mtigation Projects

CHAI R G ESSEL announced that today the conmittee would hear a
presentation from the Ofice of Pr oj ect Managenent and
Permtting (OPMP) on an overview of wetlands bank mnmitigation
projects. Nearly half the state is conposed of wetlands and in
fact, if the Environmental Protection Agency (EPA) Waters of the
US. rule were to go into effect, virtually the whole state
woul d come under the Clean Water Act (CWA). That being said,
they know all of Alaska's land is ecologically inportant and
that it has the best regulatory regine of any of the states.
Constructing anything of inportance in the state - a road, a
port, a pipeline, a mne, a school - inevitably comes into
contact with wetlands. The state has been subjected to the cost
of replacing those wetland acreages, which has led to costs for
wetlands mitigation anywhere from $10,000 an acre to several
hundred thousand dollars an acre. This prohibitive expense
causes them to search for innovative ways to | everage the sheer
size of the state's wetlands with getting the cost of public and
private projects down. She said the Departnent of Natural
Resources (DNR), and particularly OPMP, has been working for
years to get those costs down and keep Al askans wor ki ng.

3:32:38 PM

ANDY MACK, Comm ssioner, Departnment of Natural Resources (DNR),
Anchorage, Alaska, said the conpensatory mtigation topic not
only hits the largest projects in the State of Al aska, but also
| ocal projects all across the state. Alaska is a state full of
wonder ful wetlands, which puts it in front of a series of
federal agencies led by the United States Arnmy Corps of
Engi neers (USACE), and M. Bruno wuld provide the min
presentation on conpensatory nitigation.

3:33:48 PM

JEFF BRUNO, Acting Executive Director, Ofice of Project
Managenent and Permtting (OPWP), Depart ment of Nat ur al
Resources (DNR), Juneau, Alaska, said he would talk about
conpensatory mtigation as it falls under Section 404. He would
also touch on sone of the other mtigation requirements that
have popped up recently.

3:34:16 PM
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Wiy is conpensatory mtigation required? M. Bruno said the
answer can be found in 33 CF.R Part 332.3 (a) (1). Utimately,
the idea of conpensatory mtigation projects is to offset
unavoi dabl e environnental inpacts that the Corps permts in what
is called a "no-net-loss" policy. It is very problematic in
Al aska and efforts are being made to make the federal agencies
awar e of the issues.

3:35:29 PM

The USACE is responsible for admnistering the wetlands
conpensatory mtigation requirenents as described in Sect. 404
of the Clean Water Act. This is wusually done through the
Nati onal Environnental Policy Act (NEPA) process or through a
general permt (mainly for the large projects). The EPA has a
large role in that it helped develop the regulations. It has
oversight authority and can elevate a specific project if it has
an issue with the way it is being managed. This results in
project timeline delays. The tool that gets used nobst throughout
the process is the Acquatic Site Assessnents (ASA), a docunent
that determnes the anmount of wetland inpacts and sets
mtigation ratios.

3:37:32 PM

Once the Corps assesses the unavoi dable inpacts for a project,
the project applicant is required to purchase what is known as
mtigation credits. These can be obtained from three different
pl aces:

1. Mtigation bank, which 1is projects that are already
devel oped,

2. In-lieu fee (ILF) programcredits, which nmeans you give noney
to sonebody and they have in general three years to find
accept abl e projects, or

3. Permttee-responsible mtigation, which neans they are the
ones that are responsible for developing the project and
carrying forward the long term nmanagenent goals of those
projects. That can vary in length of time and often the
mtigation will outlive the project.

SENATOR STEDVAN asked if wetland mtigation applies to a
contractor building a house or three houses, or to a conpany
bui | di ng another pipeline in the state.

VR. BRUNO said the bigger the project the nore Ilikely
conpensatory mtigation will be required, but because of the
vast nature of our Alaska's wetlands, especially in certain
regions, it's hard to figure out what a functional |oss and gain
ratio is. Mybe it's for projects of 10 acres or nore, but

SENATE RES COW TTEE - 3- February 22, 2017



generally any large project - transportation or wutility, or
comunity inprovenent - is going to require conpensatory
mtigation of sone sort.

SENATOR STEDMAN recalled that sonme contractors in his district
who are in the 2 and 3 acre range run into these situations.

COW SSI ONER MACK answered the truth is that EPA has given
primacy to the USACE to wite the permts and enforce the terns
of the Cean Water Act, and they can exenpt sone projects, but

they still have to deal with their sister agency, which is the
EPA.

3:40: 36 PM

For large-scale projects, like CD5, the EPA is really
threatening to elevate the permt to headquarter Ilevel in
Washi ngton, D.C., where agencies wll try to hash out the

di fferences between thenselves. The Alaska District Corps has
the discretion to exenpt sone projects, but they have to neet
certain criteria, and therefore, sonetines very snall projects
will be required to have conpensatory mtigation.

3:41: 31 PM

SENATOR STEDVMAN said his district has pretty mnuch small
contractors and small parcels and they are continually running
into extrenmely expensive EPA requirenents.

3:42: 03 PM
SENATOR VON | VHOF said sonetines a single body of water goes
through a parcel that is not necessarily a wetland, like a

mar sh, and asked if those are handled differently and if there
are setbacks or things of that nature.

MR. BRUNO replied that those are all treated the sanme. Wetlands
relates to aquatic resources: |akes, streanms, creeks, wetl ands,
and anything with some kind of water resource on it.

3:43:10 PM

MR. BRUNO next touched on the kinds of mtigation types that the
Corps generally accept in order of preference: ultimately it
prefers restoration of wetlands or aquatic resources, then cones
enhancenent or creation of one. The one they I|ike |east, and
that is nost prominent in Alaska, is preservation.

3:44:17 PM

He explained that a mtigation bank is an actual project that
has al ready been approved by the Corps. It has to have restored,
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establ i shed, or enhanced sonme kind of wetland, and bank sponsors
have put up the upfront capital to do that project hoping that
sonebody will need to purchase it as a mtigation credit. Long
term managenent of those projects is also required for things
i ke: annual reports, inspections, and neking sure performance
standards are net.

3:45: 08 PM

MR. BRUNO explained that an in |lieu fee program (ILF) is a
different type of program This is where a permttee provides
the funds to an in-lieu fee provider - generally a non-profit or
public agency - that uses them to develop a project. This type
of project is usually devel oped and approved after the permtted
i npact occurs. So, a large dianeter pipeline, for instance,
could give an in-lieu fee provider noney and within three years
they would have to develop a project that is approved by the
Corps that offsets the inpacts fromthe pipeline. It's nore of a
noney transaction that happens on the back end of a project.

The last, and least preferred by the Corps and a |ot of people,
is one where the applicant is responsible for the devel opnent
and long term nmanagenent of these projects that are site-
specific. It doesn't conbine projects for mtigation efforts.
That is why these applicants generally are in the business of
resource devel opnent or managing a city, not in managing |ong
termrequirenents of a conpensatory mitigation project.

3:46: 42 PM

MR. BRUNO explained that the CWA no net l|oss policy was
devel oped to respond to Lower 48 resource situations that have
intense pressure and were rapidly declining. Fortunately, Al aska
doesn't have that issue, because nuch of its wetlands are stil
pristine or ubiquitous and don't really have a functional |oss
or gain depending upon a small inpact to them That is the
problem it nmeans there are limted opportunities in Al aska for
conpensatory mtigation

Additionally, these resources to be eligible or at |east
economcally feasible, nust be under inmmnent threat, and Al aska
doesn't have the same threat the Lower 48 states have. However
sonetinmes the sane criteria is applied to address a threat. The
big statistic that makes Alaska so unique is its population
density; nobody is close. One of the biggest threats in the
Lower 48 is urban sprawl and population growth. So, one of the
things that could make the program better is to work on what
"threat" means in Al aska.
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3:48: 56 PM

MR. BRUNO said he was not so sure that Alaska should wait to
have a policy in place until its resources are threatened. It
has a uni que opportunity to have nore of a proactive programin
which high value resources could be used by the state for
conpensatory mtigation while devel opnent was allowed to happen
around t hem

A flexible program addressing part of the problens and
strategies to get this program up and running for Alaska is
outlined in the "1994 Menp" witten by several federal agencies
to the national decision-makers. It talks about how restoring,
enhancing, or creating wetlands through conpensatory mtigation
may not be practical in Alaska due to the limted availability

of sites, as well as technical and logistical limtations. The
menmo went as far as saying there may be certain regions of the
state, like the North Slope, where mtigation sites are not

avai l able due to the abundance of wetlands, and that in those
cases, conpensatory mtigation should not be required. The neno
was acconpanied by a report <called "The Alaska Wtlands
Initiative" that details nore exanples of what is needed to the
get the program up and runni ng.

3:51: 14 PM
SENATOR STEDVMAN asked if the 1994 Alaska Initiative Mnp was
changed in 2008.

MR. BRUNO answered the 1994 Menp was witten based on the policy
in effect at the tine, which was the Cean Water Act (CWA). The
mtigation rule was updated in 2008, but the requirenents for a
bank were changed to focus nore on Lower 48 situations that took
away sone potential mtigation options in Alaska. It was also
nore definitive about what mtigation could offset certain
i npacts and where.

3:52:26 PM
SENATOR STEDVMAN said he wasn't clear that Al aska could back any
of this stuff up.

MR. BRUNO responded that Al aska has sonme potential opportunities
to work with the current rule that gives a lot of flexibility to

the Corps district engineer. It allows him to decide when
mtigation is required, what mtigation can offset inpacts, and
where that mtigation needs to be. However, the Corps wll say

it is not their job to tell sonebody how to mtigate a project.
So it's up to a project proponent to offer these unique
solutions. This is one of the conundruns they fall into: an
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applicant is needed who is willing to nmake a proposal that is
uni que.

SENATOR STEDMAN said there are differences all over the state.
He deals with small contractors - nmom and pops running their
busi ness on two to four acres. Mtigation issues for them are a
little nmore conplex than they can handle versus people at the
state level doing a big project.

COMWM SSI ONER MACK said the Clean Water Act policy is "no |oss
wetl ands,” and several attenpts have been nmade over the decades
to figure out precisely what that neans. Some fol ks conpl ai ned
that the policy was not being inplenented, which resulted in a
rul e-maki ng process, which is the National 2008 Conpensatory
Mtigation Rule. From that came the hierarchy of mnitigation
preferences: banks, in-lieu fee prograns, and the permttee
responsible option. To be very clear, he doesn't know of any
exenption or any distinction between a sophisticated applicant
and sonebody who wants to build a couple of hones, or maybe a
| ocal contractor.

SENATOR STEDVAN said he agreed wth that. Several of his
constituents are stressed out to a point where they just want to
quit their business.

SENATOR VON | VHOF asked how nuch flexibility the Corps has with
interpretation of the rule for a small contractor.

3:57:09 PM

MR. BRUNO answered there is flexibility, but it has to be
proposed by sonebody, and it needs to be accepted by the Corps
di strict engineer.

SENATOR VON | MHOF supposed that that flexibility is in the eye
of the behol der and can change with directors.

MR. BRUNO answered that the Corps is receptive to trying to
understand what flexibility is needed.

3:58: 07 PM

COMWM SSIONER  MACK added that M. Bruno is correct about
flexibility being built in, which is one of the difficult
prospects of this particular system For exanple, if an
exploration conmpany wants to build sone roads and pads, it wll
probably be required to pay a couple hundred thousand dollars to
an engineering firm that wll go out and do an acquatic
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assessnment, and based on the types of wetlands that are
i npacted, they will calculate the need to mtigate.

3:59: 51 PM

SENATOR HUGHES said this isn't a new problem and asked if the
state has a plan to try to fix the uncertainty and if other
states are experiencing simlar things. Is he working wth
counterparts, and is there a chance that the new adm nistration
m ght straighten sonme of this out?

COWM SSI ONER MACK said a couple of big distinctions are always
in the background for Al aska: one being that it just doesn't fit
well into the national nodel. For instance in Won ng, one can
go to a rancher and buy an easenent on his property that wl
protect the acquatic functions and share in the sale of those
easenents to provide mtigation for a pipeline project, and a
| ot of private |land owners are willing to take you up on it. But
the anount of non-ANCSA (Al aska Native Cains Settlenent Act),
privately-owned land in Alaska is not only consolidated in
certain areas but is not a very large chunk of the overall |and
mass. This huge distinction between the anount of privately held
land in Alaska and in other states is a barrier to people
setting up banks, and buying credits out of a bank is the nost
preferred method to mtigate.

SENATOR HUGHES asked if the Al aska could use its state |ands for
a mtigation bank since it has a shortage of private |ands.

MR. BRUNO answered yes, and that is one of the best solutions
that they actually have control over. An in lieu fee program
would allow the state to wuse its lands for conpensatory
mtigation. One reason it's inportant that either the state or
the feds have a mtigation programat this point is that private
non- ANCSA | ands are not only limted but also consolidated, and
nost of the time resource rights have been retained with the

state and federal agencies. Additionally, if vyou're talking
about honestead | ands, not many people are honesteading
wet | ands.

SENATOR HUGHES said she hopes if the state does that that it is
nice to the small contractors.

4:03:49 PM

SENATOR STEDVMAN said he thought the state should take over the
current banks and hold the property in perpetuity, because at
some point policies wll change, then our descendants can
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di spose of it according to those policies. He wanted to know if
that is the direction in which the state is headi ng.

CHAIR G ESSEL responded that this norning a Wshington Post
article said that President Trunp is planning to repeal the
Waters of the U S. policy, and that could possibly inpact the
Tier 3 water situation that the conmittee dealt with |ast year.
But it would be prudent for themto plan sonething like a state
mtigation bank regardl ess of what happens.

4:06: 10 PM

MR. BRUNO said the 1994 Menbp was acconpanied by a detailed
report called the Al aska Wtlands Initiative. It acknow edged
that the no-net-loss policy is probably unrealistic on a permt
to permt basis. This is where the problemis with putting the
small  nmom and pop businesses in the same box as |large
devel opnent s.

4:07:45 PM

A map illustrated the wetlands in Al aska, but the new Waters of
the U S. rule turns the whole nmap green, M. Bruno said. Al aska
has 174 mllion acres that cover about 43 percent of the state.
Much of the 1994 Meno and the Wetlands Initiative discuss the
probl enms of running the conpensatory mtigation program when the
project is right in the mddle of one of these vast areas of
wetlands and the lack of ability to judge what the functiona
loss and gain is. Mst wetlands are in regions that aren't very
popul ated or have a lot of infrastructure. Also, a lot of
Al aska's wetlands are pristine and don't need restoration or
enhancenment, nor are they under threat as the definition works
in the Lower 48.

4:08: 42 PM
SENATOR STEDVAN said nost of Southeast is dark on the map and
that they seemto go through and desi gnate skunk cabbage patches
as wetlands. Wen you're in a rain forest - and no one argues
that it is dry - how do you not include the entire Southeast as
wet | ands! ?

MR. BRUNO said they should definitely see what could be done and
that sone new national wetland inventory information needs
updat i ng.

SENATOR STEDMVAN qui pped that he didn't have a problem wi th being
excl uded.

4:10: 36 PM
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MR. BRUNO said Alaska has only one federally approved provider
for the in lieu fee program specifically the North Slope. But
the Departnent of Natural Resources (DNR) is proposing a
statewide in lieu fee program that breaks the state up into
seven different regions and several marine service areas.
Additionally, in lieu fee instruments have estimted the cost on
the North Slope could be anywhere from $44,000 - $125,000 per
acre. A mtigation ratio is used which neans that inpacting one
acre in a valuable area mght require five acres of mtigation

That is what you would buy from the bank. It can also be
translated into an in lieu fee cost when you don't know where
you're going to buy your credits. The nobney is given to the in
lieu fee programand their job is to find the projects.

SENATOR STEDVAN commented that $44,000 - $125,000 per acre is
"appalling,” to say the least and that is even higher than what
a farner gets for his subsurface estate in the North Dakota oi
fields. If one has to pick what is nore valuable for mtigation
- acreage in the Permian Basin or North Dakota or wlderness in
Al aska - he wasn't sure that the w | derness and wetlands weren't
nore val uabl e than the oil fields.

MR. BRUNO agreed that wetlands resources are becomng nore
val uabl e based on federal policy and |laws, even though it's a
subj ective val uation

SENATOR HUGHES asked if mtigation credits can be purchased
across state lines and if other states could |look to Al aska for
mtigation acreage.

COWM SSI ONER MACK answered no. In fact, the Corps and the EPA
prefer that the mtigation be provided in the sanme watershed and
certainly in the sane service area - the North Slope, for
exanple, is a service area.

4:14: 30 PM

He added that the 2008 rule was designed to set up a private
i ndustry that would create these instrunments, get themcertified
by the federal agencies, then go to the marketplace and
facilitate devel opnent by providing the mtigation on a private
contract basis for sonebody that was seeking a CWA permt.

This has worked fairly well in the other contiguous states where
banks wll loan noney to and private funds are invested in
wetland mtigation banks. This is just another exanple of where
it just doesn't work that way in Al aska. He wasn't aware of a
single exanple of a high net worth individual who has invested
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in the wetland mitigation bank in Al aska, but it happens all the
time in the Lower 48.

MR. BRUNO said the state retains a lot of the resources that
this program would use for mtigation, and wi thout a state or
federal program there are Iimted options. A recent project in
the NPR-A had an 1l1l-acre pad and a 7-mle road. That conpany had
a mtigation ratio that required it to purchase a deed
restriction that covered 350 acres of land, which is a huge
di screpancy.

O her projects on the North Slope have historically paid into an
in lieu fee program But things |like Polar bear habitat have
escal ated prices and mtigation ratios making it very expensive
to do mtigation on the North Slope. Additionally, because
Al aska has only one in lieu fee provider and a |imted anmount of
banks, it's quite possible that a mtigation provider mght not
be in the area of a project. And even if a provider exists, a
l[imted amount of resources are available for conpensatory
mtigation.

The last hurdle the state has is to loosen up the Corps
definition of "threat" in Al aska, because even if a provider is
found and the mtigation resources are set aside, the definition
of "threat" has to be nmet. This is where Alaska needs nore
clarification and flexibility.

4:19:49 PM

SENATOR STEDMAN asked the departnment to provide sonme basic
i nformati on about banks including a list of existing banks in
Al aska and their status, what kind of costs are incurred, and
areas that don't have banks.

MR BRUNO said he would do that.

SENATOR VON | MHOF asked what the entity did with the noney in
the earlier exanple of the 7-nmle road and 350 acres of
mtigation.

COWM SSI ONER MACK answered that he was tal king about G eater
Mooses Tooth 1 (GMI-1), an extrenely inportant project to the
State of Alaska for a nunber of reasons. It's the second project
in the NPR-A. The Bureau of Land Managenent (BLM was | eading
permtting agency and provided the NEPA process planning
docunents on behalf of various federal agencies. ConocoPhillips
was required to get a Clean Water permt to place gravel on the
tundra and it eventually paid for a deed restriction of 350
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acres to a private land owner. He preferred to not talk about
particular parties, but it's a difficult situation, because
fol ks have thought about devel opnent options all over the North
Sl ope. So, the question has to be asked whether the private |and
owner really wanted to do this or whether they wanted to see the
GMI-1 project nove forward and felt they needed to do it.

COWM SSI ONER MACK noted that GMI-1 started out with ARCO and had
been around a mnimm of six or seven years and was finally
permtted and sanctioned in 2015 by ConocoPhillips. It had two
out standi ng issues that were not solved until a few weeks ago
one was netering and the second was conpensatory nitigation. The
conpensatory mtigation elenment was the last itemto be resolved
and it was a struggle for ConocoPhillips that is an extrenely
sophi sticated organi zati on that understands how all this works.

SENATOR VON | IVHOF asked if the private |andowner is "one and
done" or can your land continue to be used as nitigate over and
over again.

COWM SSI ONER MACK answered one and done; the deed restriction
docunent |ists activities that cannot occur on this |and. He
said GMI-2 is now in the permtting process, and would al so have
to find additional acres and have difficult negotiations wth
the private | and owner

4:24. 42 PM

SENATOR STEDMAN asked if a deed restriction on swanp |and
projects into the subsurface, but then then directional drilling
could still be used to extract the underlying resources. Mbst

folks in the state don't own subsurface, so how does that work
out ?

COWMM SSI ONER MACK answered the subsurface is predom nantly owned
by the state, and one can't unnecessarily restrict access to the
subsurface. So, an agreenent wth the subsurface owner is
needed. This cones into play in rural Al aska where a village
corporation owns surface estate, and they may want to sell sone
credits. But typically speaking, the subsurface is owned by the
regional corporation, and they have an obligation to their
sharehol ders (which are nostly the sanme as the village
corporation shareholders), a "ticklish" situation. The truth of
the matter is that in particular cases on the North Slope one
doesn't want to put together such a large nenagerie of deed
restrictions that at sone point you can't access the subsurface.
This kind of tickles up against all of the new technol ogy that
is being deployed in the Fjords West project and others. He
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enphasi zed that this deed restriction is permanent, so one has
to think in terns of generations.

4:27:09 PM

MR. BRUNO said in addition to the 350 acres for GMI-1, the Corps
required a $9 mllion conpensatory mtigation cost for their
i npacts on subsistence activities.

CHAI R G ESSEL asked who defines "threat."

MR. BRUNO answered the federal district engineer for the State
of Al aska.

CHAIR G ESSEL clarified that it is a federal person, not a state
per son.

MR. BRUNO said it 1is incunbent on soneone to offer a new
definition of "threat” to the district engineer.

SENATOR COGHI LL asked if the state decides to be a mtigation
bank could it be nore in charge of the definition

MR. BRUNO said that was a good point. |If the state took over the
in-lieu fee program it would be incunbent on the state to
define threat, and if there were disputes, it would be left up
to the court to deternm ne who was right.

4:29:31 PM

MR. BRUNO said the 2008 rule is nuch nore detailed in terns of
what is needed for submttal of a project, performance neasures,
reporting protocols, and how a property is to be managed | ong
term It also defines the hierarchy for mtigation providers and
known proven projects, because they get noney from the in lieu
fee prograns and have to devel op the projects.

If the state were to develop an in lieu fee program it wouldn't
be in direct conpetition with the banks, because the banks are
informally given preference over the state. It is an opportunity
for the state to play a larger role if it is the only mtigation
bank available. The only requirenent is to get approval and
operate as a non-profit.

Lastly, M. Bruno said, the district engineer can decide when
mtigation is required, what mtigation is acceptable, and the
| ocation and type of mtigation. They have to live wthin
certain standards, but they get to decide things that are in the
grey area.
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4:31:47 PM
MR. BRUNO said they had done sone informal reviews of the draft

in lieu provider prospectus and the formal prospectus was
submtted to the court on Friday. One of the goals of that
program is to fill the gaps where mtigation options aren't

avai l able by offering a new suite of aquatic resources and ot her
| akes, rivers, and creeks for conpensatory mtigation, reducing
the need to encunber private lands wth federally required
conservation easenents. Not that sonebody can't wuse their
private lands if they want to, but it wouldn't be the only
option of resort. They also want to assure that current and
future developnment is not jeopardized by the lack of available
conpensatory mtigation options.

CHAIR G ESSEL asked what if a he offered a piece of wetland
property and then later some kind of resource is found on that
land. Is it off the table?

MR. BRUNO answered probably not, but first one needs to replace
the mtigation and then new additional mtigation has to be
applied, what he called a form of "double mtigation." It 1is
econonmically very difficult to justify depending on the project.

He said Alaska would be the 32nd or 33rd state to create a
conpensatory mitigation program The Lower 48 has 25 mitigation
banks, 12 in lieu fee progranms, and sone states have both. Most
prograns are admnistered by the DNR and the Departnent of
Transportation.

SENATOR COGHILL said the in lieu fee program would be Al aska's
best option, because it has so much pristine Iand. He asked him
to go through the nmechanics of an in lieu fee program so he can
under stand how the transfer works.

4:35: 37 PM

COWMM SSI ONER MACK responded that a project applicant would get a
404 permt (CWA) from the Corps (basically to put gravel in
wetl ands). A question in the questionnaire is how the applicant
intends to fulfill the policy under the final rule. Then the
applicant would eventually have to show that it was nore than
offsetting the inpacts to the wetlands. If the state were to
have an in lieu fee program it would have identified and
al ready evaluated state-owned land that qualifies as wetlands

which could be placed in protected status in perpetuity. It
woul d take a project applicant's noney and nmake sure that a deed
restriction (easenent) is placed on the land to the satisfaction
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of the Corps of Engineers. Administration of that project would
be paid for the through the proceeds of the project applicants.
The first project applicants woul d probably be the Departnent of
Transportation and Public Facilities (DOTPF) with a railroad
project or a nunicipality with building schools or roads. That's
how t he noney woul d transfer.

SENATOR COGHI LL asked if he had already vetted properties to be
avai l abl e for project-specific negotiations.

COWM SSI ONER MACK answered yes. An aquatic assessnent of their
inventory would be made to understand the aquatic val ues of the
property. A project that needs specific types of mtigation
could be matched up with a particular parcel, which then would
be placed in protected status through an easenent or other
instrument. Sone pre-work would be required, which is fairly
expensive. Then there would be sone work at the tinme. An in lieu
fee program has a term called "produced credits" that allows a
certain anmount of tinme to make good on the CM and the Corps on
behal f of an applicant. But with a bank, an applicant literally
goes into an office, sees precisely what the aquatic functions
are for a particular parcel and buys that credit off the shelf.

4:39: 25 PM
SENATOR HUGHES asked if he picks the sites out in advance and if
he is | ooking now. How many acres is he tal ki ng about?

MR. BRUNO replied they are starting to do sonme of the inventory
work using a geographic information system (@ S) screening too
that displays state land in different |ayers and valuations.
They are really working with the agencies to figure out what the
proper equation is.

4. 41:58 PM
CHAI R G ESSEL asked if a statute change is needed to go forward.

MR. BRUNO answered no; they have nobst of the tools in-house to
create easenents, do construction work, and make inprovenents to
t hese resources.

SENATOR STEDVMAN thanked the departnment for clearing up this
murky subject and commented that the irony of today's
conversation is that the original 13 colonies along with Texas
have virtually no federal |and; Al aska on the other hand has
virtually no state land. So they are put in the position of deed
restricting the state's very precious private |and. He asked if
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there is any way to get the federal government to use its |and
for mtigation because the state can't get to anyway.

MR. BRUNO answered yes; the BLMis | ooking at those options, and
the departnent has discussed wth them iif there 1is an
opportunity to actually conbine an in lieu fee program wth
what ever they want to do. Pilot projects are happening at Jack
Wade Creek.

SENATOR STEDVAN said he thought that having the federa
governnent be the bank should be pursued, because the state has
such a small amount of [ and.

COM SSI ONER MACK said the rule requires "functional wuplift,”
which is a fancy way to say sonething is needed that wouldn't
otherwise be done. The federal governnment deens itself as
protective of wetlands, so they have never considered their
ability wunder the Cean Water Act to place a benefit in
protected status. "It's an amazi ng conundrum "

4:45: 40 PM

COWM SI ONER MACK sai d everything they are tal king about today is
the result of the Cean Water Act, various nenorandunms, a rule
that was pronulgated and finalized in 2008, and its practical
application in Alaska. Mre recently, the prior admnistration
in Washington, D.C., decided to shift gears and in addition to
the CWA conpensatory mtigation required five different agencies
(DA, DOD, EPA, NOAA, and DQA) to inplenment instead of a policy
of no loss wetlands, to know focus on "net gain." He provided a
meno from the president to five different departnments that
changed the national policy of no |loss wetlands to showi ng a net
benefit. He said this policy is now taking its turn in Al aska
and the GMI-1 project is being required to both mtigate the
inpacts to the aquatic |andscape through the OCM and to
negotiate additional fees with the federal governnment, in this
case the BLM for inpacts not related to the aquatic
environnent. His position is that this policy should be totally
wi t hdrawn or significantly anended. Maybe the new adm nistration
will withdrawit.

SENATOR COCGHI LL asked what the legislature could do to add to
t he vol une of comment on it.

COWM SSI ONER MACK answered that speaking in resolution form on

sone of these issues is very inportant. The Waters of the United
States is another critical 1issue, because the new definitions
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broaden the anmount of acres in Alaska that qualify as wetl ands
from50 percent to 80 or 90 percent. "It's very disconcerting."”

SENATOR COGHI LL remar ked t hat a resol uti on was wor t h

ent ert ai ni ng, particularly wth the new admnistration in
Washi ngton, D.C.

CHAIR G ESSEL said she wonders how that will ripple out to the
Tier 3 issue the legislature dealt with |ast year.

4:51:17 PM

CHAI R G ESSEL adjourned the Senate Resource Standing Conmittee
neeting at 4:51 p.m
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