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02/ 15/ 17 (S) RES AT 3:30 PM BUTROVI CH 205
W TNESS REG STER

JONATHAN SCHUMACHER, representing hinself
Anchor age, Al aska
POSI TI ON STATEMENT: Supported SB 6.

EMBER HAYNES

Denal i Henp Conpany

Tal keet na, Al aska

PCSI TI ON STATEMENT:  Supported SB 6.

DON HART

Pr of essi onal Paral egal Services
Wasi |l a, Al aska

PCSI TI ON STATEMENT:  Supported SB 6.

RHONDA MARCY

Al aska Henp I ndustries

Wasi |l a, Al aska

PCOSI TI ON STATEMENT:  Supported SB 6.

CARRI E HARRI' S, representing herself
Anchor Point, Al aska
PCSI TI ON STATEMENT:  Supported SB 6.

KAREN BERGER, representing herself
Hormer, Al aska
PCOSI TI ON STATEMENT:  Supported SB 6.

FRANCI NE BENNI' S, representing herself
Trapper Creek, Al aska
PCOSI TI ON STATEMENT:  Supported SB 6.

AARON RALPH, representing hinself
Anchor age, Al aska
POSI TI ON STATEMENT:  Supported SB 6.

LARRY DEVI LBI SS, representing hinself
Pal mer, Al aska
PCSI TI ON STATEMENT:  Supported SB 6.

BRUCE SCHULTE, representing hinself

Anchor age, Al aska
POSI TI ON STATEMENT:  Supported SB 6.
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COURTNEY MORAN, Earth Law, LLC
Portl and, Oregon
PCSI TI ON STATEMENT:  Supported SB 6.

ATTORNEY GENERAL JAHNA LI NDEMUTH

Depart ment of Law (DQOL)

Juneau, Al aska

POSI TI ON STATEMENT: Provided Overview of State Legal Efforts
related to the Al aska National Interest Lands Conservation Act.

JESSI E ALLOWAY, Attorney

Speci al Litigation Section

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Provided Overview of State Legal Efforts
related to the Al aska National Interest Lands Conservation Act.

TOM LENHART, Attorney

Nat ural Resources Section

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON STATEMENT: Provided Overview of State Legal Efforts
related to the Al aska National |Interest Lands Conservation Act.

KENT SULLI VAN, Attorney

Nat ur al Resources Section

Depart ment of Law (DQL)

Juneau, Al aska

PCOSI TI ON STATEMENT: Provided Overview of State Legal Efforts
related to the Al aska National Interest Lands Conservation Act.

ACTI ON NARRATI VE

3:30:42 PM

CHAIR CATHY QESSEL called the Senate Resources Standing
Commttee neeting to order at 3:30 p.m Present at the call to
order were Senators Meyer, Hughes, Coghill, Stedman, Von | mhof,
and Chair G essel.

SB  6-1 NDUSTRI AL HEMP PRODUCTI ON

3:31:21 PM

CHAIR G ESSEL announced consideration of SB 6, sponsor by
Senator Hughes. [CSSB 6, |abeled 30-LS0173\U, was before the
commttee.] Public testinony was open.

SENATE RES COW TTEE - 3- February 15, 2017



JONATHAN SCHUMACHER, representing hinself, Anchorage, Al aska,
said the industrial henp industry would bring in nmuch needed
revenue for the state.

EMBER HAYNES, Denali Henp Conpany, Tal keetna, Al aska, supported
SB 6. She and her husband own a business in Tal keetna that grows
and harvests Al aska plants to create herbal sundries. She | ooks
forward to the day she can incorporate Al aska-grown henp seed
oil into her Alaskan Devil's Cub Balm Her famly and nany
ot hers across Al aska are currently adding protein to their diets
with henp seed, powder, and neal. She personally supplenents
their animals' feed with high-protein, non-viable henp seeds,
and right now she has a new litter of pigs nestled in sone Dove
Tree Henp Herd Beddi ng, a product she uses on a daily basis that
she wi shed coul d be all-Al askan grown.

She asked if there mght be further <clarification on the
| anguage in Section 1 (I) and (n) where it asks a registrant to
keep three years of records, and to add that the departnent
shall provide at |east three days' notice before inspecting the
records. She said these could be working days and that is why
further tinme should be allowed. Oher than that, she hopes to
see this industry flourish in Al aska and be exported worl dw de.

3:36: 33 PM

DON HART, Professional Paralegal Services, Wsilla, Al aska,
supported SB 6 and said it's extrenmely inportant for cultivation
of henp to be legalized in Al aska, because Canada has made such
a success after legalizing it there; they ship all of their henp
products into the United States.

He said that henp grows very well in the northern climte and
Al aska has a lot of land to grow it on. Instead of saying it can
be raised as an affirmati ve defense or using the definition only
in the crimnal statutes, to really benefit the farnmers it would
be better to renmove it entirely from AS 17.38. The reason is
that the definition of marijuana includes all parts of the plant
of genus cannabis. If it's not renoved it wll be illegal
anyway.

Secondly, AS 17.38.210 (a) allows henp growing in Al aska to be
excluded by initiative. Two Al aska Suprene Court cases, Carnen
v. MKechnie and Giswld v. the Cty of Homer, state that
zoning by initiative or the municipality is invalid and
unconstitutional, because it creates a taking action.

3:40: 57 PM
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RHONDA MARCY, Al aska Henp Industries, Wasilla, Al aska, supported
SB 6. She said she has an undergraduate degree, a Master's
degree, and along the way she studied industrial henp at O egon
State University. She supports the industry in Alaska and to
that end her business is trying to help the people who want to
have an industry in Al aska to process and have end products for
the henp they are grow ng.

She visited a University of Kentucky henp field two years ago
and found that the nutritional contents of the green part of
plant is higher than in alfalfa and when the neat of the seed is
added it is 100 percent conplete nutrition with Oregas 3, 6 and
9. One of the reasons henp will be such an asset to Alaska is
that it can be food for fish/salnon fry. Currently, last years
fry are ground up and fed back to the current years fry, a
decreasing nutritional cycle. Henmp is a perfect fish/salnon food
that Al askans could grow, and that would also contribute to
having a stronger sal nmon industry in Al aska.

She suggested neking a tribute to Senator Johnny EIlis for
starting this issue | ast year.

3:43: 25 PM

CARRIE HARRIS, representing herself, Anchor Point, Al aska,
supported SB 6. She believes industrial henp should be allowed
as well as cannabis. "The benefits are amazing." She feels that
in voting to legalize cannabis people set aside the issues the
federal governnent has with it.

3:44:10 PM

KAREN BERCER, representing herself, Homer, Al aska, supported SB
6. She said she was also testifying in the spirit of Julie
Suzerini, another henp advocate. Thirty other states favor this
type of legislation and she would |like to see Al aska as nunber
31. Agriculture is a big part of Honer's econony and the
econom ¢ base of our state needs all the help it can get.

3:45: 08 PM

FRANCI NE BENNI'S, representing herself, Trapper Creek, Al aska,
supported SB 6. She also wanted to thank Senator Ellis for his
work on this issue. She said henp is an ammzing substance that
can be used for nmany things. The U. S. Decl aration of

| ndependence was witten on henp paper, and both Thomas
Jefferson and George Washington had henp plantations. Al aska can
really use another viable industry, and it will be well received

here. It is easy to grow here; Canada is begging the United
States to develop an infrastructure for growi ng henp products,
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because they can barely keep up with U S. demand. Canada started
growing legally in 1998 and by 2010 they had over 25,000 acres
in cultivation. China is also producing henp, but is buying it
from Canada, as well. Ri ght now this country is inporting over
$1 billion worth of henp products from Canada including food and
cl ot hi ng.

3:48: 07 PM

AARON RALPH, representing hinself, Anchorage, Al aska, supported
SB 6. Henp has over 50,000 uses. It is great as a dietary
suppl enent and many food products can be nmade out of it. It
produces a higher anmount of cannabidiol, which is a great tool
in treating nost neurol ogi cal disorders.

3:48: 51 PM

LARRY DEVILBISS, representing hinself, Palner, Alaska, said he
doesn't use nmarijuana, but supported SB 6. He is a farner in
Pal mer and has been in many places around the world where henp
is grown. It is wunfortunate that it happens to be in the
cannabis famly. Henp has a lot of practical benefits that could
becone an economic driver in Alaska. He mentioned that a Pal nmer
initiative banned marijuana products but exenpted henp, because
of its beneficial uses and none of the negatives that are
associ ated with other cannabis products.

3:50: 28 PM

BRUCE  SCHULTE, representing hi msel f, Anchor age, Al aska,
supported SB 6, but shared sone of the concerns over the scope
of regul ation and government involvenent as well as the fees. He
hoped the fees could be kept to an absolute m ninmum He knew of
a lot of large tracts of land that could benefit from the henp
i ndustry, but there are also smaller |land owners who could
benefit, and he would hate to see them left out because of high
fees. He observed recent news about CBD containing products
around the state and he hoped that a clear distinction could be
made between henp-based CBD products and its distance cousin,
marijuana products, so it wouldn't be open to challenge |ater
on.

3:52: 56 PM

COURTNEY MORAN, Earth Law, LLC, Portland, Oregon, supported SB
6. She is an industrial henp attorney with her firm Earth Law,
LLC, and it has been her honor and pleasure to work with Senator
Hughes and Buddy Witt and with all the coments from the
D vision of Agriculture and this commttee in drafting
| egislation that does conform with federal law. SB 6 sets up a
robust regulatory framework that will provide for a successful
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and sustainable industrial henp program for farners and
manuf acturers throughout Al aska. She thanked the commttee for
their thoughtful questions and discussion on SB 6 clarifying
that industrial henp is an agricultural product subject to
regul ation by the Division of Agriculture.

M5. MORAN noted that industrial henp products, thenselves, are
| egal and always have been, but its cultivation has been a
federal issue for the past 80 years. The legality of industria
henp products was clarified by the Ninth Crcuit Court in the
2004 Henp Industries Association (H A v. Drug Enforcenent
Agency (DEA) case. M. Carter with the Division of Agriculture
mentioned during this commttee's Mrch 13th hearing that
Section 763 of the Consolidated Appropriations Act of 2016
provi des that:

No funds may be used by any federal agency to prohibit
the transportation, processing, sale, or use of
i ndustrial henp that is grown or cultivated in
accordance with Section 7606 of the Agricultural Act,
in or outside the state in which industrial henp is
grown or cultivated.

This | anguage provides clarity for industrial henp product sales
across state lines. Also, as discussed in the past two hearings,
Section 7606 of the U'S. Agriculture Act of 2014 (the Federa
Farm Bill) provides a directive from Congress by not only
defi ni ng i ndustri al hemp not wi t hst andi ng t he Control |l ed
Substances Act and giving authority for the State Departnent of
Agriculture and institutions of higher education in states that
have already legalized industrial henp to research the growh
cultivation, and marketing of it. This measure provides clear
federal authority for the inplenentation of a state program

She recalled coments about why Alaska is follow ng federal
gui dance for industrial henp if the state is not follow ng
federal guidance for marijuana, and the rationale was that clear
legal authority is lacking federally for marijuana except for
the Departnent of Justice's Cole Meno @uidance of 2013. 1In
contrast, there is clear federal statutory authority, and SB 6
will create the state |egal authority for Alaska. That
institutions of higher education and universities can engage in
industrial henp research is also provided in Section 7606.
Approxi mately 20 universities throughout the U S. are currently
conducting industrial henp research and SB 6 wll provide that
authority for Alaska institutions of higher education.
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Anot her inportant provision of SB 6 provides that food is not
adulterated solely because it contains industrial henp. Oher
states, such as Col orado, have had this issue, because it is not
clarified, and SB 6 wll take care of this right away for
farmers and manufacturers at the beginning of the programs
i npl enentation. She closed thanking them for their support and
encouragenment for agricultural industrial henp developnment in
Al aska.

3:56: 09 PM

CHAIR G ESSEL, finding no one else to testify on SB 6, closed
public testinmony. She said the comrittee had updated fiscal
notes and asked Senator Von |Inhof, the menber who is on the
Senate Finance Commttee, if she had any coments on them

SENATOR VON | MHOF revi ewed the four fiscal notes as foll ows:

1. The DNR provides a =zero value. The cost of
admnistering the registration program wll be
determ ned after regulations are drafted. Those costs
will be recovered by approximately 25 farns and the
departnment anticipates to register that in the first
year. Additionally, the departnent anticipates a 10
percent growth of interest from the agricultural
community each year after.

2. The Departnent of Law. does not anticipate a fiscal
inpact at this tinme. Zero val ue.

3. The Departnent of Public Safety: passage of this
legislation is not expected to result in a significant
increase in the <crinme labs controlled substance
anal ysis workl oad. Therefore, no fiscal inpact to the
crime lab is anticipated. Zero fiscal note.

4. The Department of Public Safety: passage of this
legislation is not expected to have an inpact on the
enforcenment efforts of the Alaska State Troopers.
Therefore, a zero fiscal note is being submtted.

CHAIR G ESSEL recognized Division of Agriculture personnel who
were ready to answer questions. She invited Senator Hughes to
make cl osing remnarks.

SENATOR HUGHES thanked the commttee for hearing the bill and
everyone who testified. She thanked the Division of Agriculture
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for their work with them She also recognized Bruce Bush from
Mat Su.

3:58: 20 PM

SENATOR COGHI LL noved to report CSSB 6(RES), |abeled 30-
LS0173\U, from commttee wth individual recomendations and
attached fiscal note(s). There were no objections and it was so
or der ed.

3:58:48 PM
At ease

Overview. State Legal Efforts Related to the Al aska Nati onal
| nt erest Lands Conservation Act

4:00: 24 PM

CHAIR G ESSEL called the neeting back to order and said on
Monday the conmittee heard testinony from the Departnent of
Nat ural Resources (DNR) and the Alaska Departnent of Fish and
Gane (ADF&G) on the Alaska National Interest Lands Conservation
Act (ANILCA). Today they would hear from the Departnent of Law
about the state's legal efforts related to it.

4: 00: 52 PM
ATTORNEY GENERAL JAHNA LI NDEMUTH, Depart nent of Law (DAQL),
Juneau, Al aska, introduced herself and said she had with her

today Assistant Attorneys General Jessie Aloway from the
Special Litigation Section, and Tom Lenhart and Kent Sullivan
from the Natural Resources Section. They would wal k through the
list of federal issues and conflicts dated January 23, 2017.

ATTORNEY CGENERAL LINDEMJUTH said they would spend about two
m nutes per case. Mst issues are in litigation and while they
are happy to describe the clains and their procedural posture,
as the attorneys for the state, they don't want to get too far
into strategy or the legal nerits of different issues.

She started with the Sturgeon Case saying she becane Attorney
Ceneral about six nonths ago. However, before that she was in
private practice at Dorsey & Witney and actually worked on this
case. She has nore in-depth know edge about this case perhaps
t han the ot her cases.

ATTORNEY GENERAL LINDEMUTH said the Native Corporations in the
state were aligned and actually worked together on these
matters. She is the one who drafted the Ninth Crcuit brief and
the Suprene Court brief for the Arctic Slope Regional
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Corporation (ASRC) and Cook Inlet Regional, Inc. (CIRI) in
support of the Sturgeon Case. The parties have actually waived
conflicts because they were aligned and she can now represent
the state on this matter.

ATTORNEY CGENERAL LINDEMJTH said the thene in a lot of cases in
recent years has been that the federal governnent, through
regul ation, has tried to expand federal jurisdiction and federal
powers in the state, and in doing so have, she believes,
violated the actual statutes and governing laws that really
control the issue. In many instances, these area manifested in
changes in positions.

4:03: 45 PM

In the Sturgeon case, there had been long standing federal
regulation confirmng that the federal governnent didn't have
regul atory power over the in-holdings within the CSUs or the
federal parks and refuges in Alaska, and the state, the Native
Corporations, and private lands really accounted for a |lot of
that. So, when AN LCA was passed there were mllions of acres of
private and state lands within the CSUs that would be in-
hol di ngs, in effect. The federal governnment changed its
interpretation of a regulation that flipped the statute on its
head by deciding that indeed the federal governnment could
regulate the in-holdings and took the wvery statute that
confirmed they couldn't regulate them and tried to say that
meant t hat they could regulate them That particul ar
interpretation went all the way up to U S. Suprene Court and
Al aska won. So that issue is off the table.

They are back in front of Ninth Grcuit now and the federal
government is arguing different, weaker argunments to expand
federal jurisdictions, and the state is just waiting to hear
fromthe Ninth Grcuit about whether any of them have purchase.

4:05: 20 PM

ATTORNEY GENERAL LINDEMJUTH said this case has often been
described as a "navigable waters case,” but it wasn't limted to
navi gabl e waters before. It was over all lands. In fact, it has
led to the federal governnment actually asserting oil and gas
regul ations that would regulate oil and gas exploration even on
state and private |ands. The federal government backed off on
those regulations in Novenber and did not go forward wth
passing the additional oil and gas regulations, but are waiting
to see what happens with the Ninth Grcuit. She turned the
presentation over to Ms. Alloway to describe the Msquito Fork
Case.
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4:06: 07 PM

JESSI E ALLOMAY, Attorney, Special Litigation Section, Departnent
of Law (DOL), Juneau, Al aska, said the next group of cases she
woul d tal k about involve the state's assertion of ownership over
t he subnerged | ands underlying the navigable waterways. Wth few
exceptions she said the state owns the subnerged [|ands under

navi gable in-fact waterways as well as tidally influenced
wat erways. The dispute with the federal governnent on navigable
wat erways usually comes in two fornms: one, they wll say the
river is not navigable. They'Il say it wasn't navigable at the
time of statehood by a water craft that was relevant at the
time, or tw: they'll say that pre-statehood the federa

government either reserved the land for itself or conveyed the
land to another third party, so the state's interest was
defeated at statehood. Each of those issues has cone up in the
group of cases she would tal k about.

The first is the Msquito Fork Case and that was over whether
the river was navigable in fact. The DNR s Public Access and
Assertion Defense Unit and sone nenbers of the Al aska Depart nent
of Fish and Gane (ADF&5 worked closely with the DOL to bring
this case. It was litigated for over three years, and three
weeks prior to trial the United States (U S.) issued a
di sclaimer of interest and recognized the state's ownership to
the Mosquito Fork, so that ended the need for a trial. But that
did not end the case.

The state decided to bring a notion for attorney's fees arguing
that the U S. had acted in bad faith throughout the course of
the litigation by making argunents that were frivolous and
contrary to Ninth Crcuit precedent. Judge G eason agreed with
the DOL and last fall awarded the state approxi mately $600, 000
in attorney's fees and costs. The US. is currently appealing
that decision to the Ninth GCrcuit; the state is cross appealing
on the issue of whether the state is also entitled to get
rei nbursed for the expert witness fees this litigation incurred.
That is approximtely another $380,000. That case is currently
before the Ninth CGrcuit; briefing is scheduled to begin in

April .

4:08: 54 PM

The second case is the Stikine R ver that dealt with the other
type of issue of whether there was a pre-statehood w thdrawal,
specifically the Tongass National Forest wi t hdrawal t hat
defeated the state's interest in the Stikine R ver.
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M5. ALLOMAY said the DNR had been trying to get a recordable
disclaimer of interest to the Stikine River for at least five
years through a Bureau of Land Managenent (BLM adm nistrative
process by which and BLM sinply refused to act on the
application. So, once the Mdsquito Fork trial went away, the DOL
filed a second conplaint to quiet title to the Stikine River.
That case went a little bit snoother and didn't take three
years, and within a year, the US. filed another disclainer of
interest recognizing the state's ownership instead of filing an
answer. That case is still pending, because even though the DOL
did not seek attorney's fees they sought costs as the prevailing
party of $400, but the U S. is appealing that determ nation over
whet her the state is the prevailing party. It is related to an
issue in the Mbsquito Fork case, but these cases are both being
appealed to the Ninth Crcuit and will likely be heard by the
same panel. She has been told by the US. that their notice of
appeal is provisional; they haven't received full authority from
the solicitor general to pursue it and she should receive an
updat e next week on whether they are going to pursue it.

4:10: 57 PM

The next case is the Kuskokwim River that is an admnistrative
appeal. DNR did receive a recordable disclainer of interest for
nost of the Kuskokwim except for a small section in MGath
that the U S. clains was w thdrawn pre-statehood. The DOL has
appealed that to the Interior Board of Land Appeals (IBLA), an
adm nistrative body that hears cases for the BLM That was fully
briefed over a year ago, and they are sinply waiting for a
deci si on.

4:11:13 PM

M5. ALLOMWAY said the next case is the Knik River and whether it
is navigable in fact. In Septenber 2015, BLMissued a conveyance
decision purporting to convey portions of the Knik River to
Ekl utna Native Corporation to satisfy their entitlenent. 1In
doing so, they neglected to reserve certain 17(b) easenments that
the state thought were necessary in order to preserve public
access to the Knik Public Use Area. The 17(b) issue is being
appealed to the IBLA and the state is working closely wth
Ekl utna as well the BLM on settl enent negotiations. That part of
the case will likely be settled, but they are still dealing with
whet her the Knik R ver is navigable from the Eklutna conveyance
area up to the glacier and are in ongoing negotiations with BLM
on that issue. The state has filed a 180-day notice of its
intent to quiet title.

4:12: 27 PM
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TOM LENHART, Assistant Attorney GCeneral, Natural Resources
Section, Departnent of Law (DOL), Anchorage, Al aska, said the
first case he had on the access of l|and issue has a deceptively

sinple title of "Roadless Rule." It's a story of 16 years of
continuous litigation that has wound its way through 8 different
federal courts and it wll be a challenge to cover it in two

m nutes but he would try. The story starts in 2001 in the |ast
10 days of the dinton Admnistration when the Departnent of
Agriculture worked desperately to finalize the rule and get it
out the door before the change in admnistrations. The rule
essentially sets aside 58 mllion acres of U S. National Forest
land. To put that into context, 58 million acres is 2 percent of
the United States. Qut of that 58 mllion acres alnost 15
mllion is in Alaska and about 9 mllion of it is in the
Tongass. The Roadless Rule prohibits road construction and
ti mber harvest in roadless areas. It is nearly as restrictive as
a W | derness designati on.

MR. LENHART said there are harns to utilities and community
access, particul arly in Sout heast, to ti nmber, m ni ng,
geothermal, and others. As a result, throughout the litigation
the departnent has had a large coalition of particularly
Sout heast interests who have joined the state as intervenors in
various cases.

Wien the rule came out in 2001, the State of Alaska and others
al nrost imediately went to federal court wth the initial
challenge. In 2003, the SOA entered a settlenent wth the
federal government and as a result of that settlenent, a second
rule was pronul gated, best known as the Tongass Exenption Rule,
that quite sinply exenpted the Tongass National Forest from the
Roadl ess Rule. That exenption remained in effect until 2011 when
the federal district court in Al aska invalidated the exenption

reinstating the Roadl ess Rul e.

4:15: 25 PM

The State of Wonming had al so chall enged the Roadl ess Rule and
succeeded in getting injunctions in the Tenth Grcuit, so the
Roadl ess Rule for nost of its life has never actually been in
effect. That changed in 2011 when the Tongass exenption was
invalidated; alnobst sinmultaneously, the Tenth GCircuit also
lifted the injunction. So, at that point the Roadless Rule
actually went into effect across the country for the first tine.

In response to what happened in 2011, M. Lenhart said, the

State of Alaska did two things: one they appealed the Tongass
exenption ruling and had to go it alone because at that point
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the federal governnent was not interested in defending the
exenption. So, they played no part in what followed. The appeal
started wwth a three-judge panel in the Ninth Crcuit and it was
successful there. On a 2:1 margin the exenption was reinstated.
But in what is a relatively rare situation, the Ninth Grcuit
granted "en banc" review of that decision. It was reheard by an
11-judge panel and there the state lost 6 to 5. So, the Roadl ess
Rule was once again reinstated. The state pursued that to the
Suprene Court, but they chose not to hear the case. At that
point, in July 2015 the Roadless Rule was in effect and has been
in effect in Al aska since then.

The state also filed a new conplaint on the sanme day the appeal
was filed in the federal district court for the D strict of
Columbia (D.C.) once again challenging the underlying Roadless
Rul e. That was six years ago. He listed the court cases saying:

W' ve been down the road with the federal governnent
where first they challenged us on venue trying to take
the case back to the State of Alaska. Then they
challenged us on statute of Ilimtation, which was
actually granted. W went to the Grcuit Court of
Appeals in D.C. W were successful. So the case was
reinstated and remanded back to the district court for
argunment on the nerits.

4:17.45 PM

W initially conpleted the briefing on the nerit in
Sept enber of 2015; waited for a full year for a
decision and alnobst on the one-year anniversary, the
judge in that case ordered a supplenental briefing.
So, we have conpleted the supplenental briefs; the
|ast one was filed on January 24 of this year. So,
once again it's ripe for decision and we await a
district court decision. Now, obviously, whoever |oses
in the district court, there's a right to appeal to
the Grcuit Court. "WII we go there? W al ways have."

MR, LENHART said the next case is King Cove, but it's also a
story of life and death. King Cove is a conmunity of about 900
people; Cold Bay is a community of about 80 people and they are
about 30 mles apart on the Alaska Peninsula. King Cove has a
smal| gravel airport; it's not certified for night operations.
King Cove also has terrible weather so that the airport is not
serviceable for a good chunk of the year. Cold Bay has the
uni que circunstance of having a 10,000-foot paved runway that
was built in WV II, and it still serves today as an emergency
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landing field for even Boeing 747s inbound over the Pacific. For
nmedi cal energencies you can al nost always get out of Cold Bay,
but frequently you can't get out of King Cove.

No road connects them so for a nedical energency in King Cove
on a day that is not flyable the options are by Coast Quard
hel i copter or ocean transport, and because it's a day with high
wi nd, both nodes of travel are a very rough trip. Wat has been
proposed for years is to finish a short 12-mle gravel road over
the | zenbek National Refuge connecting the two villages.

Goi ng back to 2009, M. Lenhart said, the U S. Congress and the
Al aska Legislature both passed authorizations for a |and
exchange that would give the state the small strip of Iand
through the national refuge that would be needed to construct
the road. That was subject to approval by only the Secretary of
Interi or based on an environnental assessnment. And in 2013, the
secretary decided that a road was not needed and opted for the
"no action alternative” for no road. Her decision rested very
heavily on a finding that a theoretical alternative of transport
between the two conmunities was using a landing craft. This was
not supported by the record. In fact, the record was adamantly
in the other direction.

So, a plaintiff's group from King Cove went to federal court on
that. The State of Alaska intervened as a plaintiff in support,
and the case was lost at the district court |level. The state has
appealed to the Ninth GCrcuit and the briefing was conpleted in
August 2016. It's been six nonths now and the court has not even
docketed the case for oral argunment.

One other option that is also being pursued is there is a
possibility of additional federal legislation, and that HIR 6 by
Speaker Edgnon, was recently passed by the state |legislature in
support of that |egislation.

4:22:25 PM

KENT SULLI VAN, Natural Resources Section, Departnment of Law
(DAOL), Juneau, Alaska, said he would talk about the Chicken
RS2477 litigation. The RS2477 issue arose out of the M ning Act
of 1866. It basically indicated that anywhere the public creates
a road, trail, or highway across unreserved federal land, it
creates a public right-of-way (RON in favor of the state.

To a state |ike Alaska wth relatively few roads and

infrastructure, RS2477 is incredibly inmportant. It has been
estimated that roughly 70 percent of the roads and highways in

SENATE RES COW TTEE - 15- February 15, 2017



the western U S. arose by an RS2477. Despite the fact that
Alaska is the largest state in the country, it has fewer |inear
mles than Connecticut, the third-snmallest state. Just the
codified RS2477s that have been recognized by the State
Legislature so far conprise roughly 20,000 linear mles. There
are very few highways in Al aska and RS2477s actually tie them
al |l together.

Having large federal conservation units making up such a |arge
percentage of the state nakes having RS2477 rights very
inmportant. So, M. Sullivan said, one of the things DNR was
tasked with nmany years ago was creating favorable RS2477
precedent, particularly against the federal government, because
there are not a lot of cases in the entire country (less than
200 nationwi de). The legislature nade appropriations and funded
DNR to basically analyze RS2477 and anmong other things to find
best-case scenarios for cases to bring to create precedent.

After many years, sone of the RS2477s in the Chicken area appear
to qualify to do that, and litigation was filed on six of them
roughly three years ago. They are all very simlar in how they
arose; they have strong historical support and they cover
approximately 40 square mles. They are wused by hundreds of
recreationalists every fall and nmany mners to access mning
clainms. They go through federal WIld and Scenic River corridors
anong others. That case was filed and those clains were brought.
The state was initially challenged by a couple of allotnent
owners who had property near Chicken and who these RS2477s ran
across their allotnments before going up onto federal |and. The
chall enge was basically on a procedural issue saying that the
state couldn't bring RS2477 clains against the Native allottees.
Wien the trial court ruled against the state on that issue, it
was appealed and the Ninth Crcuit confirmed that while the
state couldn't get a RS2477 confirnmed against the Native
allottees, in fact, the state could in essence condemm what it
already held by RS2477. He explained that the court wasn't
saying that the state didn't have RS2477 rights across the
allotnment; it sinply said there wasn't a procedural nmechanismin
pl ace that would allow the court to address it. Again, the state
believes it has rights-of-way there and now the case is back
down before the trial court and is proceeding.

Once the allotnment issue is addressed the case wll continue
against the federal government as to the real focus. In this
particular instance, the federal governnent has attenpted to
pl ace very onerous restrictions on mners anong other things for
using these rights-of-way and has required them to do
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envi ronnment al assessnents before using them to pay thousands of
dollars in fees annually, and has even purported to require
m ners to have BLM enpl oyees acconpany themon the first trip in
and the first trip out to and fromtheir mning clainms across a
state RS2477 right-of-way. Needless to say, this case is very
inportant from a state sovereignty perspective and basically
will create and establish favorable precedent on RS2477 issues
as agai nst the federal governnent.

4:28:16 PM

MR. LENHART said the next case is the Big Thorn tinber sale. One
notable thing is that it is one of the very few cases on the
list where the state is aligned with the Forest Service. The
state is always aligned when the Forest Service does actually
sell sone tinber, but the problemis getting themto have tinber
sal es.

He said the Big Thorn sale is inportant because it is the
| argest tinber sale that has cone up in decades. It is 120
mllion board feet, which is actually at Ieast a couple of
years-worth of tinmber for the one remaining mll. It was
chal l enged by nultiple environmental organizations. One of the
key issues in this case is the status of the Prince of Wiles
| sl and wol f popul ation. The state is always an inportant player
in those instances, because it is the primry manager of the
wolf in conjunction with the federal government, but since the
state is manager and the wolves are the issue, it's rather
inportant that the state support the federal governnent on these
types of chall enges.

In this case, the state prevailed in district court. So, the
sale went forward. It was appealed to the Ninth Crcuit where
the plaintiff sought a prelimnary injunction and did not get

it. The oral argunment was held on February 3, 2016, and a
decision is awaited still, but since there is no prelimnary
injunction the best information he could find 1is that

approximately one-half of the total tinber that is authorized to
sell under this record of decision is actually already cut.

4:29:56 PM

MR. SULLIVAN said the next issue he would address is 4407
easenents that arose pursuant to a congressional grant to the
State of Alaska for the purpose of tying together Al aska
comunities, resources, and power sources in order to get across
Forest Service l|land in Southeast, because it has so much Forest
Service land that is very disconnected. This is an attenpt by
Congress to give the state an easy neans to get across those
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Forest Service lands. The case in litigation right now extends
the road system from Ketchikan to Shelter Cove and gets it very
close to Ketchikan's power source. Utimately, the hope is that
the road may go all the way to the Canadi an border and connect
to the existing Canadian road system and utilities and intertie
all of themtogether.

MR. SULLIVAN said the problemis that the federal governnent has
failed to recognize the 4407 grant and has challenged the state
in many respects on it. One of the cases that arose actually
conveyed permts and an authorization to construct that road

but it was challenged by environmental groups. The state
i ntervened and agreed that everything had been put in place to
allow the road to be built. That case has been fully briefed,
but at the sane tine the state decided that it would be a good
idea to have a case that addressed the grant, itself, and
basically force the federal governnment to recognize that 4407
easenments exist and that it couldn't sinply re-characterize an
easenent as they are doing with road building. The state wants
the federal governnent to recognize that these easenents were
bei ng done per the 4407 grant, because a |lot fewer restrictions
that can be put in place. So, a second case was filed in
Decenber to do just that, and the federal governnment's answer is
due very soon. Once that happens, that case will also be briefed
on summary judgenent |ike the other case.

4:33:14 PM

MR. SULLVI AN said both cases have now been conbi ned and j oi ned
and a decision is hoped for by the end of the year after the
summary judgenent briefing is conplete.

The other good news on the 4407 issue is that it's not limted
to just the Shelter Cove Road. Sone other projects are in
devel opment including Katlian where the road wll be extended

northeast fromthe Sitka ferry termnal to Forest Service |ands
and an existing Forest Service road system on Baranof |Island.
Roughly 16 mles of road are needed to link the two road
systens, and once that is done it will open up a world of roads
to access Forest Service lands. That project is very far along
in the process and the Departnent of Transportation and Public
Facilities (DOTPF) is doing the design work on it right now The
state is anticipated to be in a position to request the 4407
permt by late this year.

Anot her 4407 project of interest is a road linking Petersburg to

Kake. That one is in the works but in very prelimnary stages.
In summary he said 4407 is very inportant for interconnecting
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roads, resources, comunities, and power sources in Southeast
and the state is actively pursuing it.

SENATOR COGHI LL asked if 4407 is Forest Service code.

MR. SULLI VAN answered no; it arises out of the SAFT-LU section
of the Congressional grant, and he would get the citation for
hi m

SENATOR STEDMVAN said that citation is in Representative Young' s
Transportation bill - section 4407. He had marked those
easenments on a nmap and that was the beginning of this process.
Shelter Cove was funded 10 years ago just to give the conmttee
a tinmeline of how long it takes to get sonething done. Katlian
is probably eight in a bond package voted on by the people.

Hi s understanding on dealing with 4407 issues is that the |og
transfer facilities (LTF) where the tinmber industry would put
the tinber into the water involved sone deed transfers to the
Forest Service and sone |and exchanges in conjunction with the
4407s, and he is under the inpression the state had put up its
property but didn't get the deed fromthe other guy.

MR. SULLIVAN said that was true, and a |lot of these arose out of
situations where the federal governnment wanted access to shore
facilities. The State of Al aska owned and controlled a |ot of
access points to salt water, and the federal governnent wanted
to be able to go from federal |land down to the salt water for
vari ous access reasons of its own. It wasn't sonmething that was
beneficial to just the state; it was actually beneficial to both
sides. The state has done everything it needs to do to uphold
its end of the deal and now it is waiting for the federal
governnent to convey these easenents as it has been directed to
do. But there is a lot of reluctance and feet dragging on the
part of the governnent.

4:38:01 PM

That is what they are trying to acconplish by way of these
cases: get them to recognize that the federal grant for 4407
easenments exists and are valid and sonmething they have to adhere
to. This is very inportant, because once that occurs there are a
bunch of them out there.

4:38: 33 PM

SENATOR STEDMAN noted the state values its tidelands and marine
access extrenely high, and for it to give them up as well as
access is a big deal. One mght be fortunate enough to have

SENATE RES COW TTEE -19- February 15, 2017



patent to that claim previous to statehood, or outside of that a
claim had to be filed by 1963. He noted that it was
di sheartening that the state would put sonething so val uable on
the table, and in return a reciprocal exchange is not occurring.
He thanked the departnment for dealing with the issue upfront and
getting it settled.

4:39: 36 PM

ATTORNEY GENERAL LINDEMJUTH said maybe wth the <change in
adm nistration at the federal level, many of these issues wll
be worked out nore quickly and without litigation. She proposed
ski pping pages 4 and 5 since the hearing tine is limted; she
and M. Sullivan return to Juneau regularly and could continue
that conversation. She turned to the water and fishing cases on
page 6.

4:40: 32 PM

ATTORNEY GENERAL LINDEMJTH started with the Waters of the U S
case saying Alaska joined a coalition of 12 other states in
filing in federal district court in North Dakota challenging an
EPA rule defining waters of the United States. That change in
definition in the federal regulations was designed to greatly
increase Clean Water Act jurisdiction: again the federal
government making regul atory changes to expand their powers. The
federal district court in North Dakota entered an injunction
agai nst enforcenment of that rule in the plaintiff states and the
Sixth Crcuit extended that stay nationw de. So, right now they
are seeing pretty good that that rule is not being enforced, and
the basis for the injunction showed the state has strong nerits
on the claim Again, with the change in admnistration they are
hoping it can be resolved quickly. She invited Ms. Alloway to
cover the stream protection rule.

4:41: 48 PM

M5. ALLOMY said shortly before leaving office, the GCbama
Adm nistration finalized a rule related to surface coal mning.
It was initially nmeant to deal with intermttent and perennial
streans, but the rule was expanded and affected the state's
permtting process including how the state grants permts, the
types of reclamation required, and how operations are bonded.
Al aska joined with several other states including Ohio and West
Virginia to challenge the stream protection rule on both the
processes, how they were inplenmented as well as the content of
the rule. That litigation is still pending and the U S. has not
filed an answer, but what has happened is that both the House
and the Senate have voted to rescind the rule wusing the
Congressi onal Review Act. That resolution has yet to be signed
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by President Trunmp, however. Assumng that happens, the state
will have to relook at that litigation

4:42:55 PM

ATTORNEY GENERAL LINDEMUTH commented that the Congressional
Revi ew Act al | ows Congr ess to review recently passed
regulations, and it has to be done within a short period of
time, 60 legislative days. There is no reason to think President
Trump won't sign this, and it will be the second tine that this
act has been wused to undo regulation. In other words, the
pl anets are aligned right now.

She said the fish and gane cases are on page 7. The Salnon
Fi shery Managenent Plan Case is the United Cook Inlet Drift
Association v. National Marine Fisheries Service (NWS). This is
a rare case where the state is aligned with the federa
government. She explained that the state and the federal
government have had a |ong-standing agreenment that the state
manages fishing in the federal waters off of Cook Inlet
(offshore waters beyond three mles). The state has nmanaged that
salnon fishery since statehood, and to clarify the state
managenent, the NVFS approved Anendnent 12 to the Federal Sal non
Fi sheri es Managenent Plan confirmng state nmanagenment. The North
Pacific Fisheries Managenent Council (NPFMC) approved that
amendnent and renoved that area of Cook Inlet from the
managenment plan. In both, the NMFS and the NPFMC concl uded that
the state's managenent of that fishery is better at preventing
over-fishing, which is the primary focus of the Magnuson Stevens
Fi shery Conservation and Managenent Act, the federal |aw that
oversees that fishery.

Third parties litigated that issue and the Nnth Crcuit
concluded that the Mgnuson Stevens Act requires that councils
adopt a federal nmnanagenent plan for every fishery that is in
need of conservation and managenent, a defined term under the
act, and concluded that the federal and state governments had
conceded that this fishery is in need of conservation and
managenent, sonething that didn't happen on the record. The
court held that the Magnuson Stevens Act only allows states to
manage a fishery through a delegation of authority set forth in
the federal plan, itself. The ¢trick here is that federa
managenent plans usually require catch limts that are different
than the state's escapenent-based managenent. So, there is that
difference in managenent styles. The state lost this case in the
Ninth GCrcuit and is working on an appeal to the U S Suprene
Court that is due at the end of February. Meanwhile this case
has been remanded back to the district court for a renedy, and
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there is litigation over what the renmedy wll be. The issue
whether this is sonmething that requires a renedy now when there
is no fishing in those waters while a plan gets put in place or,
as they hope happens, there is a stay and fishing is allowed
until the council is allowed to reconsider the plan and make
that change in the future.

4:47:13 PM
ATTORNEY GENERAL LI NDEMJTH turned over the last two cases for
today to Ms. All oway.

M5. ALLOWAY said she would talk about the National Park Service
(NPS) Subsistence Collection Rule before finishing with the
l[itigation against the Park Service. The Collection Rule was
recently finalized just for the Park Service and it applies to
subsistence wusers in Alaska. In sone ways the rule 1is
beneficial, because it resolves a conflict that existed between
the national regulations and ANILCA and it rmakes clear that
subsi stence users can collect plants and non-edi ble animal parts
on federal |ands. But the problem with the rule that ADF&G has
is that the regulation actually requires subsistence users to
obtain a permt before they go out and collect non-edible
pl ants. G ven how Al aska works, ADF&G just feels like this is an
over burden on subsi stence users.

ADF&G has concerns about other things in the regulations
i ncluding sonme changes to how subsistence users can engage in
bear baiting. This is a relatively new regulation, so the
Departnment of Law is working with ADF&G on how to proceed by
anal yzing all options.

4:50: 53 PM

M5. ALLOMAY next talked about litigation with the NPS and NFWS
that each separately pronulgated regulations that prohibit
certain hunting nethods and nmeans that were authorized by the
state on preserve and refuge |lands. The state is not alone in
this battle. It filed the lawsuits and two additional |awsuits
have been filed, one by Safari Cub International and that has
al ready been consolidated with the state's case and recently the
Al aska  Prof essi onal Hunters Association as well as the
Sportsman's Alliance Foundation filed a separate |awsuit to
chal | enge these regul ati ons.

Based on the hearing she listened to on Mnday, it's clear that
the legislature is very concerned about preserving the state's
rights wunder ANILCA and this case raises several of the
provi sions that Ms. Magee and M. Palach di scussed on Monday and
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were very instrumental in helping prepare this case. They
devel oped comments on behal f of ADF&G throughout the regulation
process and have set up the case quite well for DOL to pursue
it. Several of the AN LCA provisions they already tal ked about
on Monday will be at issue including section 1314, which says
that AN LCA does not expand or dimnish the state's authority
over the managenent of fish and wildlife on public lands as well
as section 1313, which expressly provides that the taking of
fish and wildlife on national preserves for sport purposes as
wel |l as subsistence uses is allowed. They wll also pursue
another claim whether the federal government neaningfully
consulted with the state as they are required to do when
devel opi ng these regul ati ons.

It's early on in the litigation and the United States hasn't had
to file its answer yet. The state has a notion to intervene by
several environnental groups that need responses, but there is
something that is percolating with the Congressional Review Act
that m ght inpact part of the case as Attorney General Lindenuth
t al ked about previously.

She said that Representative Young has introduced a resolution
that would inpact the USFWS s versions of the regulation, but
how they calculate the 60 legislation is quite conplicated. They
are still wthin the timefrane for the USFW5 regul ations, so he
has proposed a resolution and that is going through the House
this week. It has passed the Rules Cormittee and there may be a
vote on it tonmorrow. A simlar provision is in the Senate. If
that is passed and the Congressional Review Act is used to
nullify the USFW5 provision, that would inpact the state's
litigation and they would have to figure out how to go forward
agai nst the NPS.

M5. ALLOMAY said that is all they were planning on covering
t oday.

ATTORNEY GENERAL LINDEMUTH said that case illustrates what she
has been talking about. The state has had a long standing
under st andi ng based on federal statutes that the state nmanages
all fish and game in Alaska, and the federal governnent under
the Qbana Administration with recent federal regulations is
trying to change the rules of the gane and expand the federa
powers over those areas, which they think violates the governing
st at ut es.

She said with the few remaining mnutes they could take
guestions or take up the Endangered Species Act, or she and M.
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Sullivan could come back and talk about the access and |and
cases on page 4 and the Endangered Species Act cases on pages 5
and 6 at another tine.

CHAIR G ESSEL said they would hold the other two issues for
another tine and said this review was fantastic.

4:53:26 PM
SENATOR COGHI LL said he wanted to hear what is being done on the
Endanger ed Species Act, because it is tine sensitive.

CHAIR G ESSEL said that would take nore than five mnutes and
she woul d have them back in the very near future.

ATTORNEY GENERAL LI NDEMJUTH said to answer what they are doing on
that in the short term the Al abama case involves the definition
of critical habitat. There is a letter fromall of the attorneys
general that are involved in that case, including her, to the
new admnistration asking them to reconsider and pull that
regul ation. That case is stayed and could be reconsidered by the
new admnistration, but the rest of the cases involve nore
[itigation background and detail that can be covered in the next
heari ng.

4:54:40 PM
SENATOR HUGHES t hanked them because they did an excellent job
of breaking down the cases in a very understandabl e way.

CHAIR GESSEL remarked that Attorney GCeneral Li ndermut h' s
expertise was evident and the commttee sincerely appreciates
it. These are critical issues for Alaska and she is out there
def endi ng us, she said.

4:55:36 PM

CHAIR G ESSEL adjourned the Senate Resources Committee neeting
at 4:55 p. m
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