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OVERVI EW ALASKA' S PRI MACY PROGRAM FOR WATER AND Al R
- HEARD

CS FOR HOUSE JO NT RESCLUTI ON NO. 6(RES) AM

Expressi ng t he Al aska State Legi sl ature's support and
appreciation for legislation introduced by the state's
congressi onal delegation that would allow for the construction
of a single-lane gravel road through the |zenbek National
Wl dlife Refuge, connecting the community of King Cove with the
Cold Bay Airport; and urging the United States Congress to pass
the | egislation.

- MOVED CSHIR 6(RES) AM OQUT OF COW TTEE
SENATE BILL NO 3
"An Act relating to the regulation of wastewater discharge from
smal | commercial passenger vessels in state waters; relating to
art requirenents for certain public facilities; and providing
for an effective date."

- MOVED SB 3 QUT OF COW TTEE

PREVI QUS COW TTEE ACTI ON
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BILL: HIR 6
SHORT TITLE: SUPPORT ROAD: KI NG COVE & COLD BAY
SPONSOR(s) : REPRESENTATI VE(s) EDGVON

01/ 18/ 17 (H READ THE FI RST Tl ME - REFERRALS

01/ 18/ 17 (H RES

01/ 27/ 17 (H) RES AT 1: 00 PM BELTZ 105 (TSBI dg)

01/ 27/ 17 (H Moved CSHIR 6(RES) Qut of Conmittee

01/ 27/ 17 (H) M NUTE( RES)

01/ 30/ 17 (H) RES RPT CS(RES) 8DP 1INR

01/ 30/ 17 (H DP: BIRCH, TALERI CO, WESTLAKE, JOHNSON,
DRUMVOND, RAUSCHER, PARI SH, TARR

01/ 30/ 17 (H) NR:  JOSEPHSON

02/ 01/ 17 (H) TRANSM TTED TO (S)

02/ 01/ 17 (H) VERSI ON:  CSHIR 6( RES) AM

02/ 03/ 17 (S READ THE FI RST Tl ME - REFERRALS

02/ 03/ 17 (S RES

02/ 06/ 17 (S RES AT 3: 30 PM BUTROVI CH 205

BILL: SB 3
SHORT TI TLE: SMALL VESSEL WASTEWATER EXEMPTI ON; 1% ART
SPONSOR(s): SENATOR(s) STEDVAN

01/ 09/ 17 (S) PREFI LE RELEASED 1/ 9/ 17

01/ 18/ 17 (S) READ THE FIRST TIME - REFERRALS
01/ 18/ 17 (S) RES

02/ 01/ 17 (S) RES AT 3:30 PM BUTROVI CH 205
02/ 01/ 17 (S) Heard & Hel d

02/ 01/ 17 (S) M NUTE( RES)

02/ 06/ 17 (S) RES AT 3:30 PM BUTROVI CH 205

W TNESS REG STER

REPRESENTATI VE EDGVON, Speaker of the House
Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of HIR 6.

TI M CLARK, staff to Representative Edgnon

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Comented on HIR 6 for the sponsor.

W LLI AM DUSHKI NS, SR., representing hinself

Ki ng Cove, Al aska
POSI TI ON STATEMENT:  Supported HIR 6.
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JENNI FER HARRI SQN, CEO

Eastern Al eutian Tribes

Ki ng Cove, Al aska

PCSI TI ON STATEMENT:  Supported HIR 6.

M KE SALLEE, representing hinself
Ket chi kan, Al aska
PCSI TI ON STATEMENT:  Opposed HIR 6.

HENRY MACK, Mayor
Cty of King Cove, Al aska
PCSI TI ON STATEMENT:  Supported HIR 6.

GARY HENNI GH, representing hinself
Ki ng Cove, Al aska
PCSI TI ON STATEMENT:  Avai l abl e for questions on HIR 6.

LARRY HARTI G Commi ssi oner

Al aska Department of Environnmental Conservation (DEC)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provi ded overview of Alaska' s prinmacy
program for water and air.

M CHELLE HALE, Director

Di vi sion of Water

Al aska Departnent of Environnental Conservation (DEC)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Participated in the overview of Alaska's
primacy programfor Tier 3 waters and conmented on SB 3.

CHRI' S PELOSO, Assistant Attorney General
Department of Law (DQL)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Commented on SB 3.

ACTI ON NARRATI VE

3:30: 26 PM

CHAIR CATHY GESSEL <called the Senate Resources Standing
Commttee neeting to order at 3:30 p.m Present at the call to
order were Senators Stedman, von |mhof, Meyer, Coghill, Hughes,
and Chair G essel.

HIR 6- SUPPORT ROAD: KI NG COVE & COLD BAY

3:31:15 PM
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CHAI R G ESSEL announced consideration of HIR 6 [CSHIR 6( RES) am
| abel ed 30-LS0329\J. A was before the conmittee]. It relates to a
smal|l one-lane gravel road access to an all-weather airport in
nearby Cold Bay that people of the Alaskan Village of King Cove
have been requesting for decades. According to the Al aska
del egati on, that request has been nmet wth "secretarial
anti pat hy."

Specifically, HIR 6 asks the legislature to support efforts by
Al aska's congressional delegation to achieve a |and exchange
authorized by Congress in which the federal wlderness area
surrounding King Cove would receive approxinmately 43,000 acres
of state land to add to it. In return, less than 400 acres for a
road corridor would be opened for access between the two
settl enments.

3:32:15 PM
SENATOR W ELECHOWBKI joined the commttee.

CHAIR G ESSEL said the sponsor of HIR 6 is the Speaker of the
House, Representative Bryce Edgnon

3:32: 35 PM

REPRESENTATI VE = EDGVON, Speaker* Alaska State Legislature,
Juneau, Al aska, sponsor of HIR 6, said HIR 6 basically expresses
the legislature's appreciation and support for the |egislation
t hat Senator Murkowski and Representative Young have introduced
that would allow the | and exchange necessary to conplete what is
essentially a 30-mle road connecting King Cove and Cold Bay
About 18 mles of that road has already been constructed and is
sitting there unused because of the remaining 12 mles that need
to be constructed. This issue has been lingering for 30 years.
The neasure that created the |and exchange in 2010 passed the
Al aska Legislature wunaninously wth no opposition and nost
recently this resolution passed the House by a vote of 39-0.
Being a resolution, it has no fiscal note.

3:34:29 PM

CHAIR G ESSEL said she appreciated the nunber of folks he
provided in the resolution who were negatively affected by the
| ack of the road.

3:34:59 PM
SENATOR COGHI LL noted the many letters of support.
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SENATOR MEYER sai d even though everyone supports this issue, the
State of Alaska (SCA) is in litigation over it and he wanted to
know i ts status.

3:35:31 PM

TIM CLARK, staff to Representative Edgnon, Alaska State
Legi slature, Juneau, Alaska, said the SOA is in ongoing
l[itigation with the Departnment of Interior over several issues
related to the authorization for the | and exchange and road that
dates from the Public Lands Act of 2009. One is whether the
authority for the exchange that was created in 2009, and through
the state's reciprocating legislation in 2010, is still wvalid.
In fact, this resolution was anmended slightly to make sure it
wasn't treading on any of the concepts under discussion, SO now
the last whereas clause refers to the new bills introduced by
Al aska's del egation as ensuring the continuing authorization for
t he exchange and the road.

3:37:07 PM

CHAI R G ESSEL opened public testinony.

3:37:25 PM

W LLI AM DUSHKINS, SR., representing hinself, King Cove, Al aska,
supported HIR 6 saying if it saves one |ife, the state and
federal governnent are paid in full. It didn't seem fair that

the federal governnment is demanding so nmuch land from the King
Cove Corporation, because the mlitary had installed 100 mles
of road already and it didn't hurt anything. This road would
open the gates to King Cove that has one of the biggest fish
processing plants in the world.

3:39: 15 PM

JENNI FER HARRI SON, CEO Eastern Aleutian Tribes, King Cove,
Al aska, supported HIR 6. She said this organization nmanages the
health clinics in King Cove and Cold Bay and that the 55
energency evacuations and 17 Coast Guard incidents are nunbers
from her tracking system She related two incidents that
happened to her just this weekend when she tried to fly out of
King Cove. The plane hadn't flown out for three days, because of
a soft gravel runway, not because of bad weather. She finally
found a fisherman who was willing to take her to Cold Bay. She
got to clinb "that |adder,"” saying it was windy and cold and you
had to hold on for your life. An elderly who had already m ssed
two health appointnents was willing to go on the boat and clinb
up that ladder with her. Another man was nedevacked from King
Cove a half-hour later for all the sane reasons.
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3:41: 54 PM

M KE SALLEE, representing hinself, Ketchikan, Alaska, opposed
HIR 6. He asked what it is about King Cove that justifies
expendi ng that anmount of political effort to get an exception to
| ong standing environnmental protections in order to punch a road
across a critical habitat of a national wldlife refuge.
Al t hough he hadn't heard but "bits and pieces" of this issue, he
thought this was an attenpt to set the precedent of allow ng
devel opnent in wldlife refuges in order to weaken protections
for places like the Al aska National WIdlife Refuge (ANVR)

He related that his nother lived in a renote honestead by choice
for the last 15 years of her life. She had only a 14-foot skiff
for transport to the Ketchikan road system and accepted the cost
of operating and maintaining that skiff, as well as the risks
and difficulty dictated by weather and sea conditions. But for
her it was a fair trade-off for living in a place she |oved

"She did not ever demand that her community or government
provide her with a neans to travel confortably and safely to a
renote honme of her own choosing,"” he said. People are scattered
all over Alaska living in renpte settings where quick and ready
access to nedical services sinply does not exist.

3:45: 17 PM

HENRY MACK, Mayor, City of King Cove, Al aska, supported HIR 6.
He was on the Gty Council back in 1976 when the first
resolution was adopted identifying the need for road access to
the Cold Bay Airport, which is their primary connection to the
outside world. They have winds in excess of 50 nph on a regul ar
basis. The small King Cove Airport is precariously perched
adj acent to volcanic mountains and about 30-40 percent of the
ti me single-engine planes cannot nake their scheduled flights in
and out of the commnity. This road will resolve their access
problenms so King Cove residents can have safe and dependable
access to the Cold Bay Airport.

He remarked that a nother and new born came hone from a check-up
in Anchorage on the sanme boat that Jennifer Harrison went out
on. The Mom had to wap the baby inside of her coat and go down
the sanme 20-foot |adder. He said even though they are fishernen
used to bad weather, they don't like traveling with kids and
famlies in bad weather.

3:49:38 PM

GARY HENNI GH, representing hinmself, King Cove, Al aska, said he
was avail abl e for questions on HIR 6.
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CHAI R G ESSEL cl osed public testinony on HIR 6.

SENATOR COGHI LL noved to report CSHIR 6(RES) am | abeled 30-
LS0329\J. A, from conmittee with individual reconmendations and
attached zero fiscal note. There were no objections and it was
so order ed.

3:50: 43 PM
At ease

Overview Al aska's Prinmacy Programfor Water and Air

3:52:11 PM

CHAI R G ESSEL announced the overview of Alaska's Primacy Program
for Water and Air. She said DEC regulates air and water quality
under the primacy authority of the Clean Air Act and the C ean
Water Act. This neans the state departnent is adm nistering both
state and federal requirenments. Today he would provide an
overview of those duties and identify points of discussion the
conm ssioner has with the federal agencies.

3:52:57 PM

LARRY HARTI G Comm ssioner, Alaska Departnment of Environnental
Conservation (DEC), Anchorage, Al aska, said he would cover four
topics today focusing on the primacy program for air and water
permtting since they are nost relevant to resource devel opnent
in the state. He would touch briefly on their regulations, many
of which are driven by federal requirenents. He would then talk
about the new federal admnistration and congress; they are
anticipating changes but didn't have a crystal ball. He would
lastly give a quick status report on specific topics including
the status of developing a Tier 3 Qutstanding Natural Resource
Waters (ONRW process. He would also talk about the Accidental
D scharge Act (ADA).

COW SSI ONER HARTI G defined "primacy" as a federally required
program that will be either delegated or assigned to the state
to run. Most of the prograns that are set up under Environnental
Protection Agency's (EPA) regulations were put together by a
congress with the idea that states would actually run them and
that there should be "cooperative federalisn between the two
where they are equal partners in environnental regulation.

Two big EPA prograns are the Waste Water Discharge Permtting
Program nationally called the National Discharge Pollutant
El i minati on System (NDPES), which in Alaska is called the Al aska
D scharge Pollutant Elimnation System (ADPES). The two ot her
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large primacy prograns the state has are the Public Drinking
Wat er Program in the Environnental Health Division and
Pesticides, but he wouldn't tal k about those today.

He said the state has had primacy in the Air Program going back
to the beginning of the Cean Air Act's inplenentation in the
1970s, and in his mnd it is the equal to any other states in

the nation in ternms of its quality, longevity, and staff
expertise. He said the state pursued prinmacy and was given it by
the federal governnent in 2008 wunder a four-year phased

approach. At that time only five states didn't have prinmacy. Now
in Region 10 only one state is left and that is lIdaho, which is
pursuing it now.

3:57:51 PM

COWMM SSI ONER HARTI G sai d having prinmacy provides benefits to the
state, because before 2008 there was only one EPA permt witer
in all of Alaska. If a conplicated NPDES permt was need he
would end up going to Seattle. Chances were that the permt
witer had never set foot in Al aska and would be working on al
sorts of other permts, and EPA's work priorities were |argely
being dictated by federal litigation within Region 10. So, it
was hard getting the | evel of service needed out of the EPA

Also, with the lack of understanding Al aska-specific conditions
and the fact that they were reporting to headquarters and not
the people of Alaska, EPA s discretion was largely exercised to
mrror the rest of the country. This was frustrating to industry
and to the state and led to a strong interest in pursuing
primacy. Wiile being nore accessible and recognizing certain

Al aska el enents that may not work well in follow ng the nationa
nodel , the state still follows the same federal requirenents.
4:00: 18 PM

CHAI R G ESSEL asked if one of the responsibilities of primacy is
to generate regul ati ons.

COWMM SSI ONER HARTI G answer ed yes.

CHAIR G ESSEL asked what percentage of the regulations his
departnment puts forth are the result of having primcy over
wat er and waste water.

COM SSIONER HARTIG replied that he puts them into two
categories: one, an wupdate to be consistent wth required
national standards and an update to the science (underlain by a
federal requirement to periodically assess and wupdate the
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science). On the water side, it would just be updating permt
fees follow ng state statute.

4:01: 28 PM

M CHELLE HALE, Director, Division of Water, Al aska Departnent of
Environnental Conservation (DEC), added that they have had no
updates to prinmacy regul ations since 2008 or 2007 when they took
over the program There may have been one or two very small
updates just to adhere to federal |law and the other was periodic
updates to fees.

4:01:52 PM

COM SSIONER HARTIG said one of the challenges resource
devel opnent people were having in Alaska prior to the state
getting primacy is that permts weren't always issued tinely.
The maxi mum term of a permt under federal law is five years

and at the end of the five years if it hasn't been renewed it
gets administratively extended. That nmeans a person can still
di scharge, but they have to neet the requirenents of the permt.
A lot of facilities discharge under general permts, which is
when one permt is issued for simlarly-situated dischargers.
But extended permt situations don't allow new discharges or
nodi fication (if you want to expand the facility or change the
treatment, for instance). \Wen Al aska first took prinmacy, one of
the big problens was that fish processors that are generally
under one to three different general permts couldn't get
coverage. So, it is really inportant for the state to keep the
permts current and it went from about 35 percent of facilities
having current permits to 85 percent today. This is one of the
key neasures of their success, and it is still inproving.

4:04: 01 PM

COWM SSI ONER HARTI G sai d several different permts are issued on
air performance neasures. He explained that sonetinmes air
quality permts are very conplicated and difficult to permt,
like for a Point Thonson facility that has 100 or 200 different
em ssion sources, or the controversial Wshbone Hill project
that went through a public notice several tines before it got
rei ssued. Seventy new applications cane in in 2016 and 83 were
i ssued, evidence that sone of the backlog is being taken care of
and the departnent is doing pretty well.

4:05: 34 PM

COW SSI ONER HARTI G expl ained that the air quality went through
a lien process last year and mnor construction discharge
permts went down to an average 40-day turnaround performance, a
35 percent inprovenent. Water is going through sone |lien
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exercises right now So they are continually 1ooking for
efficiencies.

It's inportant to understand that the air quality pernits are

largely fee supported and the overall Ar Quality D vision
budget is only about $10.5 mllion. O that, $1.7 mllion is
from unrestricted general funds (UGF); $1.4 nmillion of that is
the state's required mninmm investnent that is called

mai nt enance and effort and. So, that only |eaves $300,000 for
ot her things.

4:06:21 PM

COWMM SSI ONER HARTI G said on the water side of the APDES program
the governor's proposed budget for FY17 is about $4.5 mllion
and of that, $636.5 mllion is from UG-. So, giving up primcy
woul dn't save the state that nuch noney and performance woul d be
lost. Also, AS 46.03.100 requires the DEC to issue water
permts, so the state still needs to have a permtting program
and you can't get rid of that because one of the things it does
is certify EPA-issued permits and other federal water permts to
conply with state requirenents. This is where the mxing zone
program is added, because no federal agency has the authority to
do that.

4. 07:57 PM

COWMM SSI ONER HARTI G said the DEC follows a standardi zed rigorous
process for creating regulations. A division will cone to the
comm ssioner's office and give their justification and an
overview of the proposed set of regulations - an wupdate in
federal law or a fee study, perhaps - that would be discussed as
a policy going forward. Then if it gets the green I|ight,
internal resources would be used to develop the regulations.
Public work groups were fornmed to develop them in a nore

col | aborative manner. For instance, the Ar Qality Drill R g
Wrking Goup neets with people from the North Slope and Cook
Infet including NGO and Tribes and discusses ways of

sinplifying the nobile drilling rigs. Wrk groups have existed
for fish consunption and human heal th val ues, anti-degradation
and petrol eumclean up | evels.

4:09:29 PM
SENATOR COGHILL said these working groups create their own
"regul ation weather pattern,” and he has heard concerns that

they overreach what one would generally think the federal
gover nnent requires.
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COM SSIONER  HARTIG answered that these groups don't do
negotiated rule-making; they advise the departnment, but the
departnment would "still hold the pin." The regulations go
through a prescriptive process including an econonmic review by
an internal econom st. They also go through a Departnent of Law
(DOL) review to nmake sure that both the process and the
substance is within the | aw

4:10: 56 PM

SENATOR COGHILL said sone of his constituents feel that DEC
applies the regulations nore stringently than the feds require,
and asked iif that 1is because it takes Alaska' s unique
characteristics into account.

COM SSIONER HARTIG said he thought there <could be sone
m sunder st andi ng and asked to follow up on the specifics wth
hi m

4:12:10 PM

He said the new federal admnistration hasn't appointed a |ot of
new people yet, but Scott Pruitt has been the nom nee for EPA
adm ni strator, and he has expressed a |lot of support for federal
cooperation. Coming from a state that was contesting a |ot of
the new rules and initiatives it is expected that he would be

nore likely to want the states to have nore discretion in
devel opnment of new EPA requirenents rather than just telling the
states the way it needs to be done. Under the | ast
admnistration, no matter what side of the line you were on, you
were still being overly regul ated. Sonethings have cone out of
Washi ngton, D.C., which the state DEC comments on that won't
work well in Alaska, and they will bring those up in the next

adm ni strati on.

4:14: 36 PM

CHAIR G ESSEL asked if the federal governnment w thdrew sonme of
these regulations, would his departnment be anenable to pulling
back sone state regul ations, as well.

COW SSIONER HARTIG replied that he would have to nmke sure
there wasn't an underlying state requirenent. Sone of the recent
federal rules that have cone up could be revisited and a big one
woul d be the definition of waters of the US. that is used for
determining Clean Water Act jurisdiction, both for the Wste
Water Discharge Permitting Program and also for the Dredge and
Fill Program under Section 404 of the Clean Air/C ean Water Act.
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COM SSIONER HARTI G said Alaska was deferred from the dean
Power Plan that regul ates greenhouse gas em ssions from public
power plants, because of a lot of differences in the way our
systens are built and what could and could not be done to neet
the requirenents. That is in litigation, so what the next
adm nistration does is yet to be seen.

Congress just overruled the Stream Protection Rule by a
majority. The House side has acted to overturn the Bureau of
Land Managenent's (BLM nethane rules and there is a lot of
interest in the Grcle 108(b) financial assurances for Al aska
m nes. Alaska has its own rules for financial assurances for
treating waste water and nmaintaining waste water systens
including after closure of a mne. The EPA has proposed a set of
rules wunder GCrcle, which is a much nore onerous federal
superfund statute, and the question is should this be left for
state jurisdiction. He wasn't sure where that one was going to

go.

COWM SSI ONER HARTI G said that one of the things they |ooked at
several years ago is whether the state should take prinmacy of
the 404 Dredge and Fill Program Only two states have taken
primacy for it, and the reason is because states just don't get
much. Even though Congress intended for states to get prinacy of
404, the way it has been interpreted over the years,
particularly by the Arny Corps of Engineers (ACE), is that the
Corps has to keep jurisdiction over nost of the waters and very
little is actually turned over to the states. So, what is turned
over to the state doesn't make it worth running that program

In the discussion over whether Alaska should assune primacy or
not, the question cane up of what the assumable waters are.
O her states have the same issue and eventually pushed the EPA
and ACE to form a federal advisory committee to nake
recommendati ons on changes. Mchelle Hale sat on that conmmttee

and the report wll be issued soon. The understanding is that
the ACE will take a position that legally states won't get nuch
out of this program and hopefully the new congress and
admnistration will address that. Although the state is not in
the position to pursue 404 primcy now because of fiscal
reasons, with 60 percent of the country's wetlands, all the

issues around mtigation, and the flexibility the state m ght
get in having that programis sonething that should continue to
be | ooked at.

4:19:32 PM
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Simlar legislation (S. 168) has been introduced in congress
called the Vessel Incidental Discharge Act (VIDA) that would do
two things: it first would regulate ballast water discharge from
| arger vessels with a national approach that would be run by the
Coast CGuard and be based on best managenent plans (BMP) and
practices. It would also preenpt the states from regulating in
t hat area.

Secondly, it would regulate incidental discharges, which is a
defined term under the act and includes about 35 different waste
streans. It would also rely on the Coast Guard and BMPs and
preenpt states. It also includes exenptions for smaller fishing
and fish processing vessels.

COWM SSI ONER HARTI G said the departnent has |ooked at this and
coomented on it in the past and it has good parts and sone
concerning parts. It would be good for the small fishing vessels
in Alaska to continue to be able to be exenpt from the EPA
requi renent for a Vessel Ceneral Permt (VG) for discharges. It
would be good to have oversight of ballast water, but the
concern is that the Coast Guard wouldn't be able to effectively
manage it. Ilnvasive species are a huge concern to Alaska's
fishing industry and we can't afford for it not to be managed
right. So, for the state to give up its ability to be able to go
in there and regul ate gaps may not be safe. Mich nore assurance
i s needed on that.

Simlarly, under incidental discharges it would nean the state
couldn't regulate grey water, which raises the question of
whether it would be able to regulate grey water (everything but
sewage) mxed with black water (sewage) and of being able to
continue the cruise ship permtting program It would also
preclude the departnent from | ooking at other waste streans that
aren't regulated now but mght be in the future. For instance,
sonme ships are installing new systens dealing with air em ssions
that involve the use of scrubbers that generate other waste
water streans that would need to be nanaged. The departnent
woul d certainly want nore assurances before having a national
program run by the Coast Guard that doesn't have a history in
this particular area of work.

CHAIR G ESSEL noted a briefing paper about VIDA in their packets
along with a paper on Tier 3 waters.

4:22:44 PM

SENATOR STEDMAN said the pressing of fish and incidental
di scharge of red water off the decks of fishing boats is a big
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issue in coastal Alaska. So, if this bill doesn't pass, they get
a permanent exenption, but he asked if the state is still faced
with getting a waiver on it. He asked how they should go forward
to try to protect the industry and if they should get involved
in helping steer S. 168 so it doesn't inpact fisheries and other
i ndustries in Al aska.

COWM SSI ONER HARTI G answered that is one of the many di scharges
in one of the many types of vessels that could be covered under
VIDA. The l|arger vessels are nore concerning to him and to a
| esser degree having a broader nore pragmatic way of dealing
with discharges fromthe snmaller vessels that have | ess capacity
to deal with the waste streans.

4:25:42 PM

SENATOR STEDVAN said he hears what the conm ssioner is saying,
but it seens like the fishing industry has a |lot of potential
risk if this bill doesn't pass and the federal governnent
decides to not allow halibut boats to discharge deck water, and
it's inpossible for them [halibut boats] to ever neet the
st andar ds.

COWMM SSI ONER HARTI G responded that he hadn't heard any pushback
on exenpting fishing vessels.

4:25:59 PM

COWM SSI ONER HARTI G said a stakeholder letter went out today to
t hose people who have expressed an interest on Tier 3 waters,
known as "Qutstanding Natural Resource Waters" (ONRW, a
definition out of the Cean Water Act in which each state is
required to have an anti-degradation policy. As part of the
anti-degradation policy, there has to be a way of designating
Tier 3 waters. These are waters that are preserve in whatever
status they have at the tinme - good or bad. For exanple, a hot
wat er spring mght not be any good for drinking or fishing, but

it will be protected in that state anyway because it has
therapeutic or other values. Simlarly for a really high-value
recreational stream - maybe in a national park - that you want

to keep in that exact status. So you're not going to allow any
pollution into that water even if it wouldn't affect the
acquatic life. That's the highest protection. It becomes nore of
a policy call, because the next |evel down, Tier 2, protects all
uses like acquatic life, drinking water, and all that. Tier 3 is
preservati on.

Al aska doesn't have a process for designating Tier 3 waters,
although it |ooked at one last year, and the admnistration is
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not working on one now. Rather the departnment is reaching out to
the public to get their ideas on different options, trying to
build nore of an understanding of what Tier 3 is, maybe form
nore of a consensus, and cone back with either regulations or
statutes and a proposed Tier 3 process for Alaska. So, they wll

have four workshops around the state - in Juneau, Anchorage,
DI lingham and Fairbanks - in March, and nore if needed.

4:29:14 PM

M5. HALE added that rather than having a neeting in Dillingham
they will have a statew de teleconference to capture all the
other conmunities that aren't able to cone to the four nmjor
nmeetings, and then reach out to Dillingham later for a neeting
i n person.

COWM SSI ONER HARTI G said one of the biggest source of greenhouse
gases in the whole country are the big public power plants,
particularly the coal-fired ones, since they are a relatively
hi gher carbon fuel source. The Clean Power Plan targets those
coal -fired plants nationally, but in Alaska they account for
only 5-6 percent of greenhouse em ssions and that is one reason
Al aska was deferred. He didn't know if the admnistration's
plans would affect the few coal plants in the state, one of
which is in the Interior where Fairbanks is being fined by the
EPA for going over the 2.5 particulate matter (PM threshold.
The particulate nmatter cones nostly from wood snoke, but also
from coal. These power plants also generate PM 2.5 precursors,
chem cals that end up forming PM 2.5 in the atnosphere |ater.

He said that the EPA is noving Fairbanks to "serious non-
attainment” this spring, which neans putting nore rigorous
controls on PM 2.5 in the precursors, which will require the
departnment to do a technology review on how the coal-fired
plants are controlling PM 2.5 em ssions, and that may result in
t hem having to add additional controls.

COM SSIONER HARTIG said the different coal ©projects and
infrastructure around the state include the Healy Mne, which is
current on its air permts, but site-specific water criterion is
being worked on for its renewal permt. Wshbone Hill has been
held up on its Surface Mne Coal Permt, a federal permt that
DNR has primacy of. They have a current air permt that went
through an administrative appeal, but it didn't get appealed to
the court, so that is final. The water permt was extended
admnistratively and nore water quality data is expected on
that. Both the proposed Chuitna and Junbo Done projects have
site-specific criterion.
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COWM SSI ONER HARTI G expl ained that water quality standards limt
the anount of pollutant that can be discharged to protect
different uses of the water, and those are set at a statew de
nunber. Site-specific criterion is for individual projects and
wat er bodies that justify either a higher or a |ower nunber
based on site-specific conditions that have to be identified and
devel oped before the permt is issued.

He said the Seward Coal Termnal was originally covered under a
general permt and then litigation by an outside group was
successful in the Ninth Crcuit and the EPA decided that the
general permt didn't apply, so it has an individual permt. But
there is no activity now.

4:34:18 PM
CHAI R G ESSEL t hanked the presenters.

SB  3-SMALL VESSEL WASTEWATER EXEMPTI ON;, 1% ART

4:34: 23 PM

CHAIR d ESSEL announced consideration of SB 3 [l|abeled 30-
LS0046\J] sponsored by Senator Stednan. She noted that the
commttee submitted questions to DEC and the responses are in
their packets. She said SB 3 proposes to extend the exenption
and alternative managenent prograns for <certain classes of
marine vessels as it relates to discharge requirenents. It also
exenpts the new Al aska-class ferries from the 1-percent for art
requi renent. She invite Mchelle Hale, signatory on the letter,
to cone forward for follow up questions. There were none, so she
opened public testinony.

4:36: 28 PM
At ease

4:36: 33 PM

CHAIR G ESSEL called the neeting back to order and noted a
letter of support for SB 3 fromthe Al aska State Council on the
Arts as a one-tinme targeted exenption from the Alaska 1 percent
for arts program

4. 37:24 PM
Fi ndi ng no conments, she closed public testinony on SB 3.

SENATOR W ELECHOWSKI asked the Departnent of Law (DOL) if SB 3
has any issue with the single subject rule of the Constitution.
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4:37:45 PM

CHRIS PELOSO, Assistant Attorney GCeneral, Departnent of Law
(DAL), Anchorage, stated that he believes there may be a single
subject rule issue with SB 3. The Al aska Constitution, Article

1, Section 13, says that all bills have to have a single
subject. Wiile the courts tend to view that very broadly, this
bill seenms to have two different subjects: one is the waste

water treatnment from ships and the other is this 1-percent for
art exenption.

MR. PELOSO said he believes two of the three ships that are

covered by the 1-percent sections of this bill are not even
covered by the waste water sections of the bill, because they
don't fit wunder the standards for getting that exenption. The
best he could say is that the two sides of this bill are related

to boats, which in his opinionis "a pretty tenuous connection."

4:39:11 PM

SENATOR W ELECHOWSKI asked what the consequence is if the court
decides this is a violation of the single subject rule. Wuld it
stri ke down both aspects of it?

MR. PELOCSO replied yes, it would strike down the whole bill

SENATOR STEDVAN said the operative ternms from M. Peloso's
opinion were of possibilities rather than certainties; there are
different legal opinions on whether it would be challenged or
not, and he thought the matter should go forward and get sorted
out .

4:40: 30 PM
SENATOR COGHILL noved to report SB 3, version J, from conmttee
wi th individual recomendati ons and attached fiscal note.

SENATOR W ELECHOMSKI objected to state that the single subject
question is a real issue, and a challenge is likely. The whole
bill could be struck down and expose a lot of snmall vessels to
l[itigation. It mght be better to break it down into two
different bills. He then withdrew his objection.

CHAI R 3 ESSEL thanked Senator Wel echowski for his comments and
announced that with no further objections, SB 3 noved from
commi tt ee.

4:42: 38 PM

CHAIR G ESSEL adjourned the Senate Resources Committee neeting
at 4:42 p.m
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