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“"An Act relating to possession of an electronic snoking product
or a product containing nicotine by a mnor and to selling or
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t obacco, products containing tobacco, el ectronic  snoking
products, or products containing nicotine; and relating to
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products.”
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SENATE BI LL NO. 29

"An Act repealing the Wrkers' Conpensation Appeals Comm ssion
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"An Act relating to workers' conpensation; repealing the second
injury fund upon satisfaction of clains; relating to service
fees and civil penalties for the workers' safety prograns and
the workers' conpensation program relating to the liability of
specified officers and nenbers of specified business entities
for paynent of workers' conpensation benefits and civil
penalties; relating to civil penalties for wunderinsuring or
failing to insure or provide security for workers' conpensation
liability; relating to preauthorization and tinely paynment for
medi cal treatnent and services provided to injured enployees;
relating to incorporation of reference materials in workers'
conpensation regulations; relating to proceedings before the
Workers' Conpensation Board; providing for nethods of paynent
for workers' conpensation benefits; relating to the workers'
conpensation benefits guaranty fund authority to claim a Ilien;
excluding independent contractors from workers' conpensation
coverage; establishing the circunstances under which certain
nonenpl oyee executive corporate officers and nenbers of limted
l[iability conpanies may obtain workers' conpensation coverage;
relating to the duties of injured enployees to report incone or
work; relating to misclassification of enployees and deceptive
| easi ng; defining 'enployee'; relating to the Workers'
Conpensation Board's approval of attorney fees in a settlenent
agreenent; and providing for an effective date.”
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Anchor age, Al aska
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Di vi sion of Behavioral Health

Tobacco Youth Education & Enforcenent Program

Department of Health and Social Services (DHSS)

Anchor age, Al aska
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ALYSSA KEI LL, representing herself
Fai r banks, Al aska
PCSI TI ON STATEMENT: Testified in support of SB 15.

KATI E STEFFENS, representing herself
Anchor age, Al aska
POSI TI ON STATEMENT: Testified in support of SB 15.

MARGE STONEKI NG, Executive Director

Anmerican Lung Associ ation of Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 15.

LARRY TAYLOR

Ameri can Lung Associ ation of Al aska

Ket chi kan, Al aska

PCSI TI ON STATEMENT: Testified in support of SB 15.

HElI DI DRYGAS, Comm ssioner
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Juneau, Al aska

PCSI TI ON  STATEMENT: Introduced SB 29 on behalf of
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MARI E MARX, Director
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PCSI TI ON STATEMENT: Del ivered a sectional analysis for SB 29.

NANCY MEADE, General Counci

Adm ni strative Staff

Al aska Court System

Anchor age, Al aska

PCSI TI ON STATEMENT: Answered questions related to SB 29.

ANDREW HEMENVWAY, fornmer conm ssioner

Wor kers' Conpensation Appeal s Conm ssion
Anchor age, Al aska

POSI TI ON STATEMENT: Testified on SB 29.

ACTI ON NARRATI VE

1:34: 35 PM

CHAIR M A COSTELLO call ed the Senate Labor and Comrerce Standing
Commttee neeting to order at 1:34 p.m Present at the call to
order were Senators Gardner, Meyer, Stevens, Hughes, and Chair
Costel |l 0.

SB 15-E-CIGS: SALE TO AND POSSESSI ON BY M NCR

1: 35: 39 PM
CHAI R COSTELLO announced the consideration of SB 15, and noted
that the commttee heard simlar legislation |ast year.

1: 36: 05 PM

TIM LAMKIN, Staff, Senator Gary Stevens, introduced SB 15 on
behal f of the sponsor. He gave a slide to show the origins of e-
cigarettes as well as the styles, brands, flavorings, and
conponents. He said the bill is about protecting youth from the
burgeoning fad of snoking electronic cigarettes, also called
vaping. There are over 500 varieties of this product on the
market in the US. and they are replacing traditiona
cigarettes. They are sleek, clean, discrete, and generally not
expensive. Because this industry is relatively new, there is
little conclusive evidence as to their long-term effect on
health. However, he said, it shouldn't take a scientific study
to inmagine that regularly inhaling a chem cal substance would
not be good for a young person's mnd and body. He acknow edged
that sonme people have found e-cigarettes to be a Godsend in
hel ping them quit snmoking traditional cigarettes.

MR. LAMKIN said sone people maintain that e-cigarettes do not
contain nicotine. Wile that may or nmay not be true, the Food

SENATE L&C COW TTEE -4- February 14, 2017



and Drug Administration (FDA) has said these products should be
treated as a tobacco product. He concluded that SB 15 will close
a |loophole and prohibit possession and sale of electronic
snoki ng devi ces, including conponent |iquid or vapor products to
m nors, whether they contain tobacco or nicotine or not. He
noted that the sponsor is working on a committee substitute
(Cs).

1:42: 33 PM
CHAI R COSTELLO asked M. Lankin to walk through the sectiona
anal ysi s.

MR. LAWKIN read the foll owi ng sectional analysis for SB 15:

Section 1: AS 11.76.105(a) Adds to existing |law that,
as with prohibiting mnors from possessing cigarettes
or tobacco, to also prohibit possession of electronic
cigarettes and any conponent thereof.

Section 2: AS 11.76.105(c) Extends an existing
exception for possession by mnor of a tobacco
product, to include e-cigarettes possession, provided
the mnor is wusing an e-cigarette for an approved
medi cal purpose, such as snoking cessation, and is
provi ded by a parent or prescribed by a doctor.

Section 3: AS |1.76.106(a) Adds to existing |law that,
as with controlling access to and sale of tobacco
products to minors (that is, behind the counter), that
e-cigarettes access also be controlled and restricted
in a like manner.

Section 4: AS [11.76.106(b) Extends an existing
exception to clerk, controlled access to tobacco or e-
cigarette products sold through a vending nachine,
whi ch are covered in the next section.

Section 5: AS |1.76.107(a) Adds to existing |aw that,
as with tobacco product vending nachines, vending
machi nes di spensing electronic cigarette or nicotine
products nust al so be supervised.

Section 6: AS 11.76.109(a) Adds to existing |aw
prohibiting the sale of nicotine products and
el ectronic cigarettes, or any related conponent
thereof, to a m nor under 19 years ol d.
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Section 7. AS |1.76.109(b) Extends an existing
exception for mnor possession of a nicotine product,
to include e-cigarettes possession, provided the
mnor is using an e cigarette for an approved nedica
pur pose, such as snoking cessation, and is provided by
a parent or prescribed by a doctor.

Section 8: AS 11.76.109(e) Extends the existing fine of
at least $300 for selling nicotine products to mnors,
to include selling e-cigarette products having the
sanme fine.

Section 9: AS 11.76.109(f) adds a new subsecti on that
is consistent with existing |aw regardi ng placenent
of vendi ng machi nes di spensi ng tobacco products; that
t he sane requirenents are applied to vendi ng nmachi nes
di spensing e-cigarette or nicotine products.

Section 10: AS 11.81.900(b) Establishes a definition
for electronic snoking product,” summarized as foll ows:

(67) (a) a device designed to aerosolize and
inhale nicotine, a synthetic of nicotine, or
anot her substance that "may have an adverse
effect” on the person inhaling from the
devi ce; [basically, the hardware] and

(b) the acconpanying conpounds, oils, vapor
fluids, chemicals, or agents intended to be
aerosolized and inhaled in conjunction with the
devi ce.

Section 11: AS 43.50.070(a) Adds enforcenent provision
for the state to suspend, revoke, or refuse to renew a
busi ness for violating provisions relating to selling
e-cigarette products to mnors.

Section 12: AS 43.50.105(b) is anmended for conformty,
changi ng "tobacco" endorsenment to "business |icense"
endorsenent, for purposes of shipping or transport of
cigarettes. It also sets up conformty for the
following Section 8 of the bill, relating to a required
business |icense endorsenent for selling e-cigarette
or nicotine products.
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Section 13: AS 43.70.075(a) anends existing |aw
requiring a special business license endorsenent in
order to lawfully sell tobacco products, by including
the same license endorsenent requirenments for lawfully
selling e-cigarette or nicotine products.

Section 14: AS 43.70.07S(d) anends existing |aw
relating to selling tobacco to mnors, by adding the

sane penalty provisions, including graduated fines,
for selling e-cigarette or nicotine products to
m nors.

Section 15: AS 43.70.075(f) anends existing |aw
requi ring signage when selling tobacco products, to
also require signage for selling E-cigarette or
ni coti ne products. The signhage nmust read. The sale
of el ectronic snoki ng products or products
containing nicotine to a person under the age of 19
W t hout a prescriptionis illegal."

Section 16: AS  43.70.075(1) anmends exi sting
enforcenent provisions that, as with tobacco sal es,
to allow the State to seize and destroy a vendor's
inventory of e-cigarettes or nicotine products in
the event violating the |law prohibiting sales of
t hose products to m nors.

Section_ 17: AS 43.70.075(1) Is anended for
conformty that, as with tobacco sales, to allow
one business |icense endorsenent to serve as an
unmbrella if a vendor has multiple |ocations they
are selling E-cigarette or nicotine products, and
to shut down only the of fendi ng vendi ng machi ne or
outlet location in the event of a violation.

Sections 18-23: AS 43.70.075(m, (r), (t), (v), (w,
and (x) are anended for conformty that, as wth

t obacco sal es, to allow an evidentiary and
adm ni strative heari ng, appeal process, and
penalties in the event of violations of these
statutes, involving the sale of e-cigarette or

ni coti ne products to m nors.
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Section 24: AS 43.70.075(y) is added for conformty,

linking the definitions of “electronic snoking
products,” and distinguishing between traditional

cigarette (tobacco) products and ot her nodem
ni cotine alternatives.

Section 25: AS 43.70.105(b) is anended for conformty
that, as with tobacco products, a vendor nust have

the appropriate business |icense endorsenment in
order to lawfully sell E-cigarette or nicotine
products.

Section 26: AS 44.29.092 is anended for conformty
that, as with tobacco sales, providing the Dept. of
Health and Social Services the authority to issue
citations for violating state |law regarding mnors
buyi ng, sel ling or possessi ng E-cigarette or
ni coti ne products.

Section 27: Is the applicability and effective date,
applying to offenses commtted only after the

effective date of the bill, which would be 90 days
after the bill is enacted.
1:48: 39 PM

CHAIR COSTELLO asked if the Departnent of Health and Soci al
Services’ (DHSS) Youth Behavioral Ri sk Survey has a question
about youth use of e-cigarettes.

ELIZA MJSE, Public Health Specialist 11, Division of Public
Heal t h, Departnent of Health and Social Services (DHSS), advised
that the Youth Behavioral R sk Survey has been asking about the
use of electronic cigarettes since 2015. Results from that
survey indicate that 36 percent of Alaska high school students
have tried electronic cigarettes and 18 percent currently use
t hem

SENATOR MEYER questioned the statenent that “not all of these
products contain nicotine.”

MR. LAMKIN replied many vendors honestly believe their product

does not contain nicotine, even though that has not been proven.
"Labeling is not regulated or not thoroughly regulated and there
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are perhaps sone questionable practices going on as to that
| abel i ng and marketing," he said.

SENATOR MEYER asked how nany states have passed simlar
| egi sl ati on.

MR. LAMKIN said he didn't know the nunber but a substantial
nunber of states have severely limted access to these products,
typically related to nicotine content. He noted that the state
of Kentucky was the first to inpose such a ban.

SENATOR MEYER asked why the e-cigarette bill didn't pass |ast
year.

MR LAWMKIN replied it was held up in the Senate Judiciary
Comm ttee for sone reason

1:52:44 PM

SENATOR GARDNER hi ghl i ghted the American Lung Association report
that said cigarettes contain 600 ingredients that convert to
7,000 different chemi cals when burned, 69 of which are deened
carcinogenic and others poisonous. She asked if nicotine is the
concern or the fact that it is addictive.

MR. LAWKIN replied it is probably a matter of opinion but
regardl ess, they are not good for youth.

SENATOR GARDNER asked under what conditions a physician m ght
wite a prescription for e-cigarettes, and if the prohibition
agai nst possession applies if the product is provided by a
parent. If a parent gives it to their mnor child does he/she
have to keep it at hone?

MR. LAMKIN replied the bill provides an option for parents to
give the product to their mnor child.

SENATOR GARDNER asked why a physician mnmight prescribe e-
cigarettes.

MR. LAMKIN surmsed that it mght be used for sonmeone who had
becone addicted to nicotine at a young age.

1:56:13 PM

SENATOR HUGHES asked what the U S. surgeon general is doing to
obtain hard data on these products, what the plan is to correct
i naccurate labeling, and if there is a difference in definition
bet ween tobacco and nicoti ne.

SENATE L&C COW TTEE - 9- February 14, 2017



MR. LAMKIN said this is a relatively new product in the US. so
there isn't nmuch data available. It is also a rapidly grow ng
market with such a variety of products that regulators can't
keep up. He deferred to the state's chief nedical officer to
di scuss what is being done to study the long-term effects these
products nay or may not have on the human body.

1:58: 01 PM
At ease

1:58:23 PM
CHAI R COSTELLO reconvened the neeting.

SENATOR HUGHES asked if wthin a year there mnmght be nore
concl usive evidence as to what the best practices should be, and
if the FDA has approved a snoking cessation device that uses
el ectronic cigarettes.

MR. LAMKIN said the FDA stepped up last sumer and defined
el ectronic products as tobacco products. He opined that the
primary reason for that is that they have at l|east a trace
anount of addictive nicotine. He said he wasn’'t speaking for the
FDA, but that agency is actively working on regul ations and ways
to address this industry. He added that to his know edge, the
FDA has not defined e-products as a cessation product.

2:01: 02 PM

SENATOR HUGHES related that doctors in a nedical clinic in her
district have reported watching teenagers regularly going to a
nearby tobacco/snoke shop. She asked if the sponsor had
consi dered banning mnors fromentering tobacco/ snoke shops.

MR. LAMKIN replied they are working in that direction, but a
business may conduct nore activity than is indicated on the
business license that is filed wth the state. This nakes it
difficult to enforce these laws. He directed attention to a nmeno
in the packets from DHSS Investigator Joe Darnell regarding
conpl i ance checks. Mnors were successful 26 percent of the tine
when they attenpted to buy electronic products, whereas they
were successful 9 percent of the time when they tried to buy
tobacco products. "In a nutshell, it's three tines easier to get
the e-products than to get a tobacco product.”

CHAI R COSTELLO asked M. Darnell to discuss the neno he sent.

2: 03: 45 PM

SENATE L&C COW TTEE -10- February 14, 2017



JOE DARNELL, Investigator |V, Division of Behavioral Health,
Tobacco Youth Education & Enforcenment Program Departnent of
Health and Social Services (DHSS), stated that the state is
required to enforce underage tobacco |aws. Federal block grant
noney for substance abuse is tied to that, and the state
anticipates that vaping and el ectronic nicotine delivery systens
(ENDS) will be added to the federal regulations. In preparation,
last summer DHSS checked vape shops, tobacco shops, and
conveni ence stores that sell e-cigarettes. The statew de sell
rates were 26 percent for vaping, 9 percent for e-cigarettes

and 5.4 percent for traditional tobacco products. In Anchorage,
the sell rate of e-liquid to mnors was 50 percent conpared to a
2.3 percent sell rate for traditional tobacco products.

CHAI R COSTELLO asked what the bill contains regarding marketing
to youth.

MR LAMKIN said the only marketing provision is conformng
| anguage requiring a vendor who is selling e-products to post a
war ni ng sign near the checkout counter.

2:07:24 PM
CHAI R COSTELLO opened public testinmny on SB 15.

2:07:51 PM

ALYSSA KEI LL, representing herself, Fairbanks, Al aska, testified
in support of SB 15. She is a youth swim coach who finds e-
products scary. Little is known about them yet they are
mar ket ed as safe and harm ess. She pointed out that young brains
continue to develop into the 20s and the introduction of any
addictive drug wll change the brain's wiring and potentially
affect other body systens. If poor air quality in a sw nmng
pool building can cause problens for kids' respiratory systens,
she can't inmgine supporting easy access to a snoking device
that could keep youth from reaching their goals. She said these
products are nmarketed to youth and she believes that selling
them to youth even though they m ght not contain nicotine, would
still convey the nessage that snoking is acceptable.

2:10: 31 PM

KATI E  STEFFENS, representing herself, Anchor age, Al aska,
testified in support of SB 15. She said e-products are
i ncreasingly popular and are being tailored to kids. She opined
that SB 15 will help decrease the use rates of teens in the
Anchorage community. She enphasized that nore regulation is
needed. She mmintained that the fact that 36 percent of Al askan
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youth have tried these products is reason enough to pass the
bill.

2:12: 34 PM

MARGE STONEKI NG, Executive Director, Anerican Lung Association
of Al aska, testified in support of SB 15. She said this bill and
the regulation of underage sales is an inportant conponent of
keepi ng tobacco and e-cigarettes out of the hands of kids. She
reported that the program that Joe Darnell runs on behalf of the
state has been one of the nost effective nationwide in
regulating the use of tobacco by mnors. Prior to having a
strong program about 30 percent of tobacco retailers sold to
m nors. Now the nonconpliance rate is under 10 percent.

She agreed with earlier testinony that retailers are selling e-
cigarettes to youth at a 30-50 percent rate. She also nade the
foll ow ng points: e-vapor has many of the sanme nitrosam nes that
are found in tobacco snoke; the particulates are potentially
nore harnful than tobacco because they are finer; there is
little proof that electronic vapor products contain no nicotine;
the devices are potentially dangerous and may explode when the
batteries are changed; and the flavorings and base fluids are
not approved for inhalation.

M5. STONEKI NG said e-products were brought to the U S. about 10
years ago and nay have been created as a cessation device.
However, the tobacco industry fought to have e-products
regul ated as a tobacco product rather than a cessation device
for nedical purposes. That is how these products have been
regul ated and the nicotine is derived fromtobacco plants.

2:17:45 PM

LARRY TAYLOR, Anerican Lung Association of Al aska, Ketchikan,
Al aska, testified in support of SB 15. He focused on the
substances in e-cigarettes other than tobacco or nicotine and
addressed earlier questions. Regarding use as a cessation
device, he said a US. Surgeon General report notes "that
experienced wusers learn to use e-cigarettes in a way that
i ncreases their exposure to nicotine." Regarding the tine before
results are available about the substances contained in e-
cigarettes, he advised that there were 500 brands and 700
flavors of e-cigarettes on the market at the tinme of the 2016

announcenent allowing FDA oversight. Busi nesses have an
additional two years to apply to stay in the market, so the FDA
won't have a chance to examne all the chemcals until after

t hat two-year period.
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CHAI R COSTELLO asked M. Taylor to submt his testinmony in
writing.

MR. TAYLOR agreed. Addressing the question about non-nicotine
products in e-cigarettes, he said the organic solvents include
propyl ene glycol, benzene, and toluene. He related that he
studi ed organic conpounds for 17 years when he worked for the
Municipality of Anchorage as the environnental engineer. He
expl ai ned that benzene and tol uene, both of which are solvents,
can convert to other organi c conpounds when they are heated.

2:21:58 PM

CHAI R COSTELLO closed public testinony on SB 15 and held the
bill in commttee awaiting a conmttee substitute.

2:22:30 PM

At ease.

SB 29- REPEAL WORKERS' COVP APPEALS COWM SSI ON

2:24: 34 PM

CHAIR COSTELLO reconvened the neeting and announced the
consideration of SB 29. She welconed Conm ssioner Drygas and
Director Marx.

2:25: 08 PM

HElI DI DRYGAS, Conm ssioner, Departnent of Labor and Wrkforce
Devel opmrent (DOLWD), stated that SB 29 will repeal the Wrkers'
Conpensati on Appeals Conmm ssion and return the appeals process
to the courts. She explained that the comm ssion was created to
streanml ine the appeals process and provide expertise in handling
wor kers' conpensation cases. However, since the conm ssion was
created in 2005, 50 percent of its decisions have been reversed
by the Alaska Suprene Court. The commi ssion is essentially an
appellate court, but it is not conposed of a panel of |awers.
Rather, the lay conmm ssioners have no legal training, so it
falls to the comm ssion chair to resolve the legal issues and
wite the commission's decisions. This neans the comm ssion's
decisions are the work of just one person, not the work of a
panel with |egal expertise in workers' conpensation. This is a
further departure from the intent of the original |egislation,
she sai d.

COWM SSI ONER DRYGAS infornmed the commttee that elimnating the
Wor kers' Conpensation Appeals Conm ssion is anticipated to save
t he departnment over $220,000 for the renmi nder of FY18, and over
$440, 000 in subsequent years. She enphasized that the inpact on
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the public would be mnimal. The Court System which regularly
hears adm ni strative appeals, would see an increase of about 20-
30 cases a year. She understands that the Court System can
absorb volune, which is reflected in the zero fiscal note.

2:27: 00 PM

MARI E MARX, Director, Wrkers' Conpensation Division, Departnent
of Labor and Workforce Devel opnent (DOLWD) wal ked through the
foll ow ng sectional analysis for SB 29:

Section 1 anmends AS 23.30.005, by adding a new
subsecti on, clarifying that unl ess reversed or
nodified by a court, decisions of the forner
conmm ssion have the force of |egal precedent. It also
specifies that the Wrkers' Conpensation Board will be
the entity responsible for making sure those decisions
are available to the public.

Section 2 amends AS 23.30.107(b), by renoving
reference to the appeals commssion in existing
st at ut es.

Section 3 anmends AS 23.30.108(d), by renoving
reference to the appeals conmssion in existing
statutes.

Section 4 amends AS 23.30.108(e), by renoving
reference to the appeals commssion in existing
st at ut es.

Section 5 anends AS 23.30, by adding a new section,
clarifying when a board order becones effective and is
final, when it may be stayed, and clarifying when the
board’s findings are conclusive and binding on a
reviewing court, and when the director may intervene
in an appeal or petition for review

Section 6 anmends AS 23.30.155, by adding a new
subsection changing a statutory reference from the
appeal s comm ssion to the superior court.

Section 7 amends AS 39.50.200(b)(31), by renoving
reference to the appeal s conm ssion.

Section 8 anmends the uncodified law of the State of
Al aska, by anending Rule 204(c)(2) Al aska Rules of
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Appel l ate Procedure, to address bonds for appeal
pur poses.

Section 9 repeals Rules 201.1, 401.1, and 501.1
Al aska Rul es of Appellate Procedure.

Section 10 repeals AS 23.20.007, 23.30.008, 23.30.009,
23.30. 009, 23.30.125, 23.30.127, 23.30.128, 23.30.129,
23. 30. 155(f), 23.30.395(10); AS 39.25.110(40); AS
44.64.020(a)(12), and 44.64.020(a)(13). These are
statutes that deal wth conmm ssion proceedings, that
reference the commission, that deal wth comm ssion
appoi ntments, and appeals to the conmm ssion.

Section 11 anends the uncodified law of the State of
Al aska, by adding a new section relating to indirect
court rul e anmendnments.

Section 12 amends the uncodified law of the State of
Al aska, by adding conditional effect |anguage that the
Act takes effect only if secs. 8, 9 and 11 receive the
two-thirds mpjority vote of each house required by
art. 1V, sec. 15 of the Al aska Constitution.

Section 13 amends the uncodified law of the State of
Al aska, by adding a new section relating to
applicability of amendnents to proceedings pending
before the Comm ssi on.

Section 14 anends the uncodified law of the State of
Al aska, by adding transitional |anguage «clarifying
proceedi ngs seeking review of a board decision and
order that have not yet been filed before the
Comm ssion, nust be filed in the superior court on or
after June 1, 2017 Any appeals not conpleted by the
appeal s commi ssion on or before Decenber 1, 2017 wll
be transferred to the superior court on Decenber 2,
2017, and clarifying procedures for requests for
reconsi deration during the transition period.

Section 15 anmends the uncodified law of the State of
Al aska, by adding transitional |anguage.

Section 16 clarifies when the Act takes effect.

2:30:16 PM
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CHAI R COSTELLO rem nded the committee that this was introduced
on the Senate floor as an anmendnent in a budget process and sone
menbers felt it needed a full vetting. She asked Ms. Marx if she
had any concern with the neasure.

M5. MARX answered she has no concerns. The idea in 2005 was that
the comm ssion would make the appeals process run better, but
t hat has not been the case.

2:31:27 PM

SENATOR STEVENS questi oned whether this would inpose a burden on
the Court System and potentially slow the progress of these
cases. He also asked what these appeals would | ook |ike under
the Court System "W're not talking about a jury trial; we're
tal king about a judgenent by a judge. Can you hel p nme understand
t hat ?"

CHAI R COSTELLO suggested Nancy Meade wth the Court System
respond to the question after the commttee finishes questioning
Director Marx and Conmm ssioner Drygas.

M5. MARX directed attention to the docunent in the packet that
expl ai ns the nunber of cases appealed to the commi ssion and how
many are appealed to the Al aska Suprene Court. She al so pointed
out that the Court System was handling nore appeals cases prior
to the creation of the commi ssion. The average nunber of appeal s
now is about 33 and the expectation is that those would be
absorbed by the Court System throughout all jurisdictions.

Addressing the question about tineliness, she said the proposa

is to return to the court process because the appeal s comm ssion
process has not inproved the appeals procedure.

2:34:02 PM

COWM SSI ONER DRYGAS added that when a case is appealed from a
panel of the W rkers' Conpensation Board it wll go to the
superior court that will act as the appellate court, just as the

appeal s comm ssion currently acts as the appellate court for the
Wor kers' Conpensati on Board.

SENATOR HUGHES asked if the only reason the appeals conm ssion
didnt work 1is because the conmissioners didn't have the
necessary | egal experti se.

COW SSI ONER DRYGAS replied it was a multiple system failure
but the biggest problemis that the appeals conm ssion is nade
up of lay comm ssioners rather than a panel of attorneys, which
is the typical makeup for the appellate process. Because the
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appeal s conmm ssion doesn't have a panel of attorneys, there
hasn't been enough vetting of the facts in these cases. The
result is that the Al aska Suprenme Court has overturned about 50
percent of the decisions the appeal s commi ssion has made.

The other problem with the current system is that it has a
double admnistrative layer. The departnental admnistrative
process made up of a panel of three works well, she said, but
after that the litigant should have the opportunity to have
their case heard in court rather than going to another
adm nistrative level. "It's clunky and didn't work the way |
think it was intended to work," she said.

2:37:37 PM
SENATOR GARDNER asked if it would have worked better, but been
nore expensive, if all the appeals conmm ssion nenbers were
attorneys.

COWM SSI ONER DRYGAS said possibly, but only so many attorneys
practice workers' conpensation in Alaska and it would be very
difficult to seat a panel that didn't have conflicts.

SENATOR MEYER asked if two positions would be elimnated if the
bill were to pass.

COMM SSI ONER DRYGAS answer ed yes.

CHAI R COSTELLO asked Ms. Meade to respond to Senator Steven's
guestion about how this proposal would inpact the Court System

2:39:16 PM

NANCY MEADE, General Council, Admnistrative Staff, Alaska Court
System stated that the Court Systemw |l be able to absorb the
i npact of SB 29, but she appreciates the question because the
court is doing nore now with |ess. She said the average nunber
of cases over the past 10 years appears to be about 33. Should
the bill becone law, the cases that went from the board to the
commi ssion would go fromthe board to the superior court. Those
cases wWll be divided anong the 42 superior court |udges,
depending on the venue of the injured worker. Because Anchorage
is the population center, nost of the cases will be filed there
and divided anong the 11 civil superior court judges that
preside in the municipality.

She described workers’ conpensation cases as difficult, tinme-

consunm ng, and fact |aden. Otentinmes the litigant is self-
represented, which is difficult and nore tinme-consumng for the
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Court System That is sonme of the reason that these cases went
fromthe court to the appeals comm ssion in 2005, as well as the
argunent that sone of the superior court judge decisions were
i nconsi stent. Neverthel ess, since the appeals conm ssion has not
inmproved on the tinme to get cases resolved or accuracy of the
decisions, the Court Systemis prepared to take these cases back
wi thout any additional funding to handle the additiona
wor kl oad.

2:42: 07 PM

SENATOR STEVENS asked if the $220,000 savings reflected in the
Department of Labor and Wbrkforce Devel opnment fiscal note wll
be absorbed by the Court System

M5. MEADE opined that there wouldn't be additional cost because
the additional work would be spread around. For exanple, if the
clerk's office in Fairbanks gets 7-8 new adm nistrative appeals
next year, they would be able to handle that in the nornal
course of business.

SENATOR STEVENS asked if there is a way to nove these cases
t hrough the system nore quickly.

M5. MEADE said she didn't have an answer, but superior court
judges do handle admnistrative agency appeals. A process and
court rules are already in place, so a superior court judge
would be the logical place if these cases were to cone to the
Court System

2:44: 45 PM
SENATOR HUGHES asked if elimnating one admnistrative |ayer
make things easier for the court.

M5. MEADE replied it probably won’t make much difference.
2:46: 54 PM

ANDREW HEMENWAY, forner appeal s conm ssioner, Anchorage, Al aska,
said he was asked to be avail able for questions.

CHAI R COSTELLO asked his view of the bill
MR.  HEMENWAY stated that when he was I|eaving the appeals

commi ssion he told Conm ssioner Drygas that it is difficult for
a single person to deal wth the legal issues that cone up in a

wor kers' conpensation appeal. However, going to the superior
court would also be just one judge deciding the cases, and that
judge won't have any particul ar expertise in workers'
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conpensation laws. He offered his personal view that it's
difficult for one person, but it's better to have one person
with expertise in that area of |aw working on these cases. He
said his personal policy preference would be to use a couple of
admnistrative law judges from the Ofice of Admnistrative
Hearings to work with the chair of the appeals comm ssion. There
would be three, legally-trained people |ooking at each case
whi ch woul d address the concern he expressed about having just
one judge rule on these hotly contested and difficult | egal
issues. He noted that a concern about wusing superior court
j udges was that the decisions could be inconsistent. As chair of
the appeals conmission he didn't hear that conplaint. He
concluded that there are policy argunents pro and con for
abol i shing the appeals comm ssion and it's up to the legislature
to deci de.

2:50: 13 PM
CHAI R COSTELLO cl osed public testinony on SB 29 and held the
bill for further consideration.

2:50: 30 PM
At ease

2:50: 35 PM
CHAIR COSTELLO reconvened the neeting and announced the
committee woul d not hear SB 40 today.

2:52: 09 PM

There being no further business to conme before the committee
Chair Costello adjourned the Senate Labor and Conmerce Standing
Comm ttee neeting at 2:52 p.m
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