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ACTI ON NARRATI VE

1:46: 33 PM

CHAIR JOHN COGH LL called the Senate Judiciary Standing
Commttee neeting to order at 1:46 p.m Present at the call to
order were Senators Costello, Welechowski, Kelly and Chair
Coghil . Senat or Bishop arrived during the introduction.

SB 173-LIABILITY: PESTICIDES & UTILITY POLES

1:47:14 PM
CHAI R COGHI LL announced the consideration of SB 173. He I|isted
t he individuals avail able to answer questions.

1:48: 09 PM

SENATOR M CCICHE, Alaska State Legislature, Juneau, Al aska,
sponsor of SB 173, said he introduced the legislation after an
enpl oyee from the Kenai National WIdlife Refuge did an
unscientific sanpling and found residue of pentachlorophenol
(“penta”) around a power pole. The conpound is wused as an
insecticide to extend the life of these poles. Uility conpanies
worried that if they were asked to conpletely renove all 250, 000
utility poles in the state, their potential exposure would be
about $7.5 billion. He continued the introduction speaking to
the foll ow ng sponsor statenent:

The bottomline purpose of mnmy choice to bring SB173
forward is the financial protection of nearly every
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Al askan ratepayer who depends wupon a wutility to
deliver electricity to their hone, busi ness or
facility. SB173 conforns Alaska law to federal |aw
with respect to wood poles treated with pesticides
registered with the Environnmental Protection Agency.
The legislation is drafted narrowly to apply only to a
“wood utility pole installed, renpbved or used by
public utilities 1in connection wth providing a
utility service in the state.”

In the State of Al aska, every wooden utility pole is
factory-treated with a preservative/pesticide which
prol ongs the service life of the pole by protecting it
from organisns that conprom se structural integrity.
It is logical to assunme that soil comng in direct
contact with treated utility poles for 30 or nore
years would include traces of that preservative.

The provisions of AS 46.03.822(a) are interpreted to

assume public utility liability and indirectly,
Al askan r at epayers for remedi ati ng resi dua
preservative when replacing or renoving treated wooden
utility poles. This liability does not exist under

federal |aw because the conpanion federal statute to
AS 46.03.822 contains a specific exenption for “the
application of a pesticide product registered under
the Federal Insecticide, Fungicide, and Rodenticide
Act [7 U S.C. 136 et seq.].”

SB 173 clarifies and elimnates the assunption of
l[iability and renediation costs for trace elenents by
including the federal exenption wthin Alaska’s
statutes.

SENATOR M CCI CHE said the expectation is that the Departnent of

Environmental Conservation (DEC) w Il provide best practice
guidelines for use requirenents and disposal of preservative-
treated utility poles to control or elimnate future

contam nati on when poles are retired.

He expressed appreciation that the commttee requested the
additional referral because it’s inportant that the liability
mat ches that under the federal code. There is no desire to
account for liability beyond that point.

1: 51: 13 PM
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SENATOR W ELECHOWSKI asked what provision in FIFRA exenpts the
federal governnment fromliability.

SENATOR M CCI CHE deferred the question to DEC or the legislative
drafter, Em |y Nauman.

1:52: 23 PM
SENATOR COSTELLO asked if SB 173 takes the sane approach that
other states facing this issue have taken.

1:54: 20 PM

DAVID W LKINSON, Assistant Attorney General, Gvil Division,
Environnental Section, Departnment of Law, Anchorage, Al aska,
advised that the exenption under federal law is found in
Conpr ehensi ve Envi r onment al Response, Conpensat i on, and
Liability Act (CERCLA) Section 107 (i) [42 U.S.C. 9607(i)]. That
exenption applies to registered pesticides broadly, not utility
pol es specifically. It exenpts the application of a pesticide
that has been registered wunder the Federal | nsecti ci de,
Fungi cide, and Rodenticide Act (FIFRA) from liability under
CERCLA. The provision includes savings |anguage that provides
that it does not affect or nodify other statutory or comon |aw
obl i gati ons.

SENATOR WELECHOWSKI read the first sentence of 42 U S.C
9607(i) into the record:

(i) Application of a registered pesticide product

No person (including the United States or any State or
Indian tribe) may recover under the authority of this
section for any response costs or damages resulting
fromthe application of a pesticide product registered
under t he Feder al | nsecti ci de, Fungi ci de, and
Rodenticide Act [7 U S C 136 et seq.]. [Nothing in
this paragraph shall affect or nodify in any way the
obligations or liability of any person under any other
provision of State or Federal I|aw, including conmmon
law, for damages, injury, or loss resulting from a
rel ease of any hazardous substance or for renoval or
renedial action or the costs of renoval or renedial
action of such hazardous substance. ]

He said his staff found that courts have interpreted that as the
actual application of the pesticide on poles or somewhere el se.
He asked M. WIlkinson if he had a different understanding of
the courts’ interpretation.
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MR. WLKINSON said no. The focus is on the application, which is
the intended use of a pesticide. The way federal case |aw has
pl ayed out is if the pesticide is intended to be sprayed on one
plant and it drifts onto a nearby property, that drift is not
the application of the pesticide that is shielded under Cl RCLA
Only the intended use of the pesticide is shielded.

SENATOR W ELECHOMNSKI read the second sentence of 42 U S.C
9607(i) into the record:

Nothing in this paragraph shall affect or nodify in

any way the obligations or liability of any person
under any other provision of State or Federal |[aw,
including common |aw, for danages, injury, or |oss

resulting froma rel ease of any hazardous substance or
for renmoval or renedial action or the costs of renoval
or renedial action of such hazardous substance.

He said his understanding is that the federal |aw only provides
an exenption for the actual application of the pesticide, but it
doesn’t shield the product from any laws states or the federa
governnent have adopted in that regard. He asked if it’s fair to
say that Al aska is not out of conpliance.

MR. W LKINSON said he agreed with that reading of the provision

CHAIR COGHI LL said the bill is before the conmttee to make that
det erm nati on

SENATOR COSTELLO asked Ms. Nauman if this legislation was based
on nodel | aw.

1:59: 27 PM

EM LY NAUMAN, Legislative Counsel, Legislative Legal Services,
Al aska State Legislature, Juneau, Al aska, said she was not aware
of that, but she would look into it.

CHAI R COGHI LL requested she send her response to both his office
and the sponsor’s.

SENATOR W ELECHOMNSKI read AS 09.65.085(a) and opined that it
gives utility conpanies the liability exenption they re | ooking
for. He asked if she or M. WIlkinson have a different
interpretation.

MR WLKINSON said he would need to do additional research
bef ore he answer ed.
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2:01: 49 PM

SENATOR M CCICHE clarified that application is not spraying the
pesticide. “The application is the use of the pesticide so
theres a little msunderstanding there.” He restated that he
i ntroduced SB 173 because he doesn’'t want there to be a need for
a cleanup of the 250,000 poles in the state if they have residue
of penta around the poles for a reasonable distance. There is no
intent to entirely absolve liability. The intent is to find the
right mx of liability that protects the normal, intended use
and application of penta.

CHAI R COGHI LL asked Senator Wel echowski to restate his question
for Ms. Nauman.

SENATOR W ELECHOWSKI said he doesn't believe that current state
law is at odds with the federal law 42 U S. C. 4607(i) regarding
the application of registered pesticides. The exenption under
CERCLA applies to the application of pesticides that are
regi stered under FIFRA. The second sentence of 42 U S.C. 4607(i)
specifically gives states and the federal government the right
to enact whatever |aws they wish on this topic.

2:04:51 PM
M5. NAUMAN said she would need to exam ne CERCLA nore closely
before giving a response.

CHAIR COGHI LL asked what renmedy would be available if the bil
passes and people had trouble with penta residue on their

property.

2:05:46 PM

MR WLKINSON said other renedies are likely to survive
exenption to AS 46.03.822 with two caveats, but it isn't clear
how an exenption to .822 would alter those common | aw renedies.
Al so, comon |aw renedies are not direct substitutes for AS
46. 03.822. Some federal district courts have held that CERCLA
preenpts federal common |aw causes of action that are subsuned
under the structure of CERCLA. However, in the pesticide context
the FIFRA exenption in CERCLA section 107(i) expressly preserves
those other statutory rights in conmon | aw, causative action

He said he hasn’'t found simlar case law in Al aska |ooking at
the inpact of .822 on common law clains. The Al aska Suprene
Court has analyzed common |aw causes of action, which is
negl i gence, nuisance, and trespass alongside .822 causes of
action but hasn’'t squarely addressed whether .822 preenpts those
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cormon law clains. There is a question there and about the
interplay between a statute and common law in these nore
traditional clains.

One exanple of this interplay is in the negligence context.
Negl i gence cause of action, which would arguably survive for a
| andowner, requires duty, breach of duty, causation, and harm
But when courts look to find a duty, they look to statutes so
there’s a question raised by an exenption to .822. Does that
alter the duty that a utility conpany m ght owe a |andowner?
They’'re exenmpt from liability for release of hazardous
substances under a statute. Wether that changes the duty that
they have to |l andowners is potentially a litigation question.

CHAIR COGHI LL conmented that the clearer we can speak in this
statute, the better for comon | aw renedies.

MR. WLKINSON agreed that clarity in the statute would |essen
t he argunent that an exenption changes the conmon | aw sonehow.

CHAI R COCGHI LL asked Ms. Ryan who a private individual would go
to if they found pollution on their property that contam nated
their well.

2:10: 23 PM

KRI STIN  RYAN, Di rector, Spi | | Prevention and Response,
Departnment of  Environnent al Conservation (DEC), Anchorage,
Al aska, said M. WIkinson expressed that there are sone
unknowns as to how a court would interpret liability in that

scenario. DEC would elimnate the exposure pathway by providing
a drinking water source if the chem cals were carcinogenic when
consuned but deciding who would pay for that or who would renedy
the problem is a little nurky. Based on the |anguage, she
guessed that the utility conpany would not be liable, and the
homeowner probably would not be liable. It is clear that the
state would be obliged to use its resources to renedy the
pr obl em

CHAI R COCGHI LL asked if there has ever been a problemin Al aska.
M5. RYAN said not that she was aware of.

CHAIR COGHILL asked if she had experience with any of these
comon | aw r enedi es.

M5. RYAN said joint and several liability statutes are very
clear that all the parties that spilled the contam nant are
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responsible, as well as the land owner who inherited the
contam nated property. She was not aware of any broad
exenptions; this would be the first.

CHAIR COGHI LL asked if contamnation of groundwater [from
resi due around a power pole] was likely or highly specul ative.

M5. RYAN said contamnation of a private drinking water well
from utility pole residue has not occurred in Alaska, but she
was aware of it happening in one other state. The chance of this
occurring is renote, but the question is what would occur if it
did happen. DEC is working with industry to develop best
managenent practices to mnimze any mgration of chem cals from
the utility poles into an aquifer. DEC s focus has always been
to be proactive instead of dealing with the problem after the
fact.

2:16: 26 PM
CHAIR COGHI LL asked if DEC defines mninal standards for other
contam nants instead of a bl anket exenption.

M5. RYAN said she was unaware of any exenptions in the liability
statutes, but the departnent believes that a mniml anmount of
| eaching around a utility pole is to be expected and would not
be a large concern. She suggested that if that was the utility
compani es’ concern, it should be clearly stated in the
| egi slation. That would provide the conpanies sone relief and
woul dn’t tie the departnent’s hands to deal with a significant
cont am nation event.

2:18: 03 PM

SENATOR W ELECHOWSKI  sunmmarized that the bill exenpts both the
utility conpany and the honeowner from liability. He asked if
she interprets the |anguage in Section 1 regarding liability of
persons to include the state.

M5. RYAN agreed with the summary and that the Departnent of
Labor and Wrkforce Devel opnment (DOLVD)  would  neet t he
definition in Section 1. She added that even though liability
would not fall to DOI, DEC would need to utilize some funds to
elimnate the exposure pathway so that human health isn’t
i npact ed.

SENATOR W ELECHOWSKI said he didn't want wutility conpanies to
repl ace 250,000 poles but sonebody nust be responsible if there
is significant contam nation. He asked her to think about an
amendnent he was working on that adds a paragraph under
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subsection (b) in Section 1. It basically says, “there is no
liability as long as the release does not contam nate soil,
surface water or ground water beyond the radius depth and
concentration specified by the Departnent of Environnmenta
Conservation.” The anendnent goes on to determ ne by regulation
what radius depth and concentration would potentially lead to
the harm of public safety or welfare.

CHAIR COGHI LL asked if contamnation is neasured in parts per
mllion or if each pesticide is considered based on the | atest
heal th bull etin.

M5. RYAN replied DEC relies on the nunbers in regulation
regarding what is safe for dioxins in different receiving
environnments and human health. She also pointed out that while
penta is approved for use on utility poles, it is not the main
chem cal of concern for leaching. It is dioxin, which is a
byproduct of the nmanufacturing process. The EPA talks at great
| ength about that in the record of decisions approving its use
in these situations.

CHAIR COGH LL asked if she had any coment on Senator
W el echowski ' s proposed anendnent .

M5. RYAN replied the departnent has been considering a simlar
i mprovenent to the legislation. Setting a mniml |evel of
contam nation as acceptable would require the departnent to be
very specific in its regulations, but before they could be
drafted nore information is needed to wunderstand where the
chem cals are mgrating and how far.

2:23:57 PM

SENATOR W ELECHOWNSKI asked if a honeowner would be required to
di scl ose when they sold their property that utility poles in the
right-of-way on their property were |eaching pesticides or
di oxi ns.

M5. RYAN said a honeowner would be required to disclose that
information if they were aware of it, but she would assune nost
homeowners woul d not have that information.

CHAIR COGHI LL said he’d like to hear from utility conpanies at
this point.

2:25:41 PM

ERI C FJELSTAD, Attorney, Perkins Coie LLP, Anchorage, Al aska,
said he was testifying in support of SB 173 on behalf of the
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Honer Electric Association. He said he would offer the utility
conpany’s perspective on the issues that have been raised
focusing on the state liability schenme under AS 46.03.822 and
conparing it to the federal liability scheme under the
Conpr ehensi ve Envi r onnment al Response, Conpensat i on, and
Liability Act (CERCLA). He said he agrees wth Senator
W el echowski that this isn't a question of the state being out
of conpliance with federal |law. The question is what the state
should do as a matter of policy because it does have | atitude.

Section 107 (i) of CERCLA says that if a pesticide has been
regi stered and approved by EPA, then CERCLA cannot be used to
require an investigation and cleanup of that pesticide. Simlar
provisions in CERCLA apply to other situations such as federa

air or water permts and consunmer product exception for
asbestos. The policy issue is that while these products my be
harnful, when they are used properly Congress through CERCLA
should not create a liability schene where sonething is used
pursuant to its intended use. AS 46.03.822 is nodeled on CERCLA
and proposes to include pesticides in the state liability
schene.

MR. FJELSTAD said he was highly confident that these pesticides
would fall wthin the exenption wunder CERCLA because the
exenption in federal law is being actively regul ated by another
federal schenme. It’s not just Congress making an exenption that

sonme particular person or industry shouldn’t be Iliable. This
goes to Senator Coghill’s question about whether this has been a
problem in the past. It hasn't been a problem because the

Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) is
actively regulating how these nmaterials can be applied in
practice.

He explained that the utility conpanies are concerned because
the question about pesticide |eaching was raised in the one
instance and there is an affirmative obligation for any party
that is aware of a release to report it to DEC and that starts
the cl eanup process. There are hundreds of thousands of poles in
the state and the question is whether the utility conpani es nust
go out and prove a negative, that there is nothing there or that
it’s de minims

2:31: 01 PM

CHAI R COGHI LL asked if the general liability in existing statute
woul d apply in this situation.
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MR. FJELSTAD said he would like to say it applies but he would
be nervous doing so given that the courts generally construe
exceptions to liability narrowy.

SENATOR W ELECHOWBKI asked what liabilities would be available
to honeowners or affected individuals if the bill were to pass
as currently drafted.

MR. W LKINSON said common | aw exceptions are likely to survive,
but the Al aska Suprenme Court has not directly addressed the
question of whether AS 46.03.822 has an inpact on the surviva
of common |aw clains. Chapter 46.03 does have the regulation of
hazardous substances including the prohibition of releasing
hazardous substances wthout a permt and prohibitions on
pol | uti on.

SENATOR COSTELLO asked if there is higher liability regarding
utility easenents near school grounds.

MR. WLKINSON said AS 46.03.822 doesn't change the liability
based on the vulnerability of people who m ght be injured.

CHAIR COGHI LL comrented that it’s an interesting question when
school yards are often paved with asphalt.

2:37:55 PM

M CHAEL ROVITO Director of Menber and Public Relations, Al aska
Power Association, Anchorage, Al aska, stated support for the CS
for SB 173. He said large and snall utility conpani es throughout
Al aska utilize the pesticide pentachl orophenol on the hundreds
of thousands of utility poles they own throughout the state. Use
of this pesticide is regulated under the Federal |Insecticide,
Fungi cide, and Rodenticide Act (FIFRA). In 2008, the U.S.
Environnental Protection Agency reregistered penta after issuing
a report that found the benefits of penta outweighed any
remaining risks. The FIFRA regulations ensure that using the
pesticide according to specification will not cause unreasonable
adverse effects on the environment. SB 173 ensures that the
pesticide on utility poles is properly regulated as pesticide
use and not spills. This is an inportant distinction mssing in
Alaska law. The bill also provides that the use of penta on
utility poles will be regulated under Al aska's pesticide contro

program under FIFRA instead of wunder DEC s Division of Spill
Prevention and Response.

2:40:40 PM
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CHAIR COGHI LL said he intended to look into Al aska’ s pesticide
control program under FIFRA.

2:41: 45 PM

SENATOR M CCICHE said his office has worked with DEC throughout
this process to find the right balance on liability. This is
about protection of Al aska ratepayers.

SENATOR BI SHOP said he doubts there would be a spill from these
pol es, but there could be an inadvertent rel ease.

SENATOR M CCI CHE said there have only been two incidents in the
history of the use of penta and he assunes that the penta was
i nproperly applied during manufacture.

CHAI R COGHI LL commented that even that would be identified as
| eaching, not a spill.

SENATOR BI SHOP added that Kristen Ryan has a calculation for
what is a reportable spill and what is not.

SENATOR M CCICHE reiterated that he wanted to get the right
bal ance.

2:45: 21 PM
CHAI R COGHI LL held SB 173 in comm ttee.

HB 43- NEW DRUGS FOR THE TERM NALLY | LL

2:45: 36 PM
CHAI R COGHI LL announced the consi deration of HB 43.

2:46: 15 PM

REPRESENTATI VE JASON GRENN, Al aska State Legislature Juneau,
Al aska, sponsor of HB 43, introduced the |egislation speaking to
the foll ow ng sponsor statenent:

House Bill 43 would allow terminally ill patients who
have exhausted other available treatnents and do not
qualify for clinical trials to gain faster access to
safe, but experinental drugs in an effort to save
their own lives. By providing certain imunities to
prescribi ng physicians, manufacturers and distributors
acting in good faith, this bill would allow termna
patients, in consultation wth their doctor, the
freedom to try new treatnents as they fight to
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survive, wthout the burden of waiting for federal
approval .

More than 1 mllion Americans die from a termna
illness every year. Many spend years searching for a
potential cure, or struggle in vain to get accepted
into a clinical trial. Unfortunately, FDA red tape and
governnment regulations can often restrict access to
prom sing new treatnments, and sonetinmes for those who
do get access, it is too |ate.

The United States Food and Drug Administration
currently of fers an “expanded access” or
“conpassionate use” exenption that allows termnally
ill patients that neet certain criteria to access
drugs in the clinical trial phase. However, even wth
recent efforts by the FDA to streamine the
application process, this exenption program is known
to be arduous and can take |onger than patients facing
termnal illness have to wait.

Since 2014, 38 states have signed “right to try”
legislation into law with strong, bi-partisan support.
It is clear this is a human issue that goes beyond
state and party lines, and could provide Al askans
i ncreased access to potentially life-saving treatnments
in the tines they need it nost.

In allowing Alaskans facing termnal illness the
ability to access safe, though experinental drugs in
consultation with a doctor they trust, this bill
offers new hope when all FDA-approved options have
been exhausted. | urge your support of House Bill 43.

REPRESENTATIVE GRENN read a letter of support from a
constituent.

| wite to you today in support of HB 43 with the
short title, “New Drugs for the Termmnally IIl.” In
June 2011, ny father was diagnosed with ALS, sonetines
known as Lou Cehrig’ s disease. For those unfamliar,
this disease slowy saps a person’'s ability to nobve
rendering them bed-ridden. Eventually it takes away
their ability to breathe at which point they die. For
my father, this deterioration began in June.
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He had been working 12 hours days, five or six days a
week as a machinist. He was, by all accounts, a very
strong and health man at the time of his diagnosis. By
late fall he had conpletely lost his ability to walKk.
At  Thanksgiving, he held out five-nonth-old son for
the last tinme in his arns as he had becone to weak to
be trusted with such precious cargo. In early norning
of February 1, 2012, he died at the all too young age
of 58.

In the end | wsh the State had afforded him the right
to fight his disease. Recently in the Wshi ngton Post
there was an article detailing the experience of a man
who had, for all intents and purposes, beaten ALS
t hrough advance therapi es pioneered by doctors at the
ALS Center in Atlanta, Georgia. In reading about this
man, | became aware of the R ght to Try novenent. |
cannot say for sure that these advance therapies nmay
have saved ny father's life, but they may yet sane
soneone’s father, nother, daughter, or son.

Thank you for your consideration on this inportant
| egi sl ation.

REPRESENTATI VE GRENN stated that the goal of HB 43 is to provide
the same access as the FDA' s Conpassi onate Use Program but on a
shorter tineline. That program recognizes that 97 percent of
peopl e are not accepted in clinical trials. HB 43 seeks to offer
new hope when all other FDA approved options have been
exhaust ed.

2:50: 15 PM

BROOKE 1VY, Staff, Representative Jason Genn, Al aska State
Legi sl ature Juneau, Al aska, paraphrased the followi ng sectiona
anal ysis for HB 43:

Section 1: Prohibits disciplinary action of physicians
by the State Medical Board for prescribing, dispensing
or admnistering an investigational drug, biological
product or device to termnally ill patients that are
ineligible or wunable to participate in a current
clinical trial, have considered all other treatnent
options approved by the FDA and have provided witten
consent .

Defines *“investigational drugs, biological products
and devi ces” as those that have successfully conpleted
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Phase 1 of the FDA drug review process and renmain in
ongoing Phase 2 or 3 clinical trials or the marketing
application process but have not been approved for
general use.

Defines “termnal illness” as a disease that wll
result in death in the near future or permanent state
of unconsci ousness from which recovery is unlikely.

Section 2: Establishes immunity for physi ci ans,
nmedi cal team nenbers, manufacturers and distributors
in the case of injury or death of a termnally ill
patient from the wuse of an investigational drug,
bi ol ogi cal pr oduct or devi ce, provided inforned
consent was obtained from the patient and notice of
i munity was given in advance.

Establi shes immnity for physicians and nmanufacturers
who choose not to participate in the distribution of
an investigational drug, biological product or device.

Section 3: Anends statute limting the sale and
di stribution of new drugs (AS 17.20.110) so as not to
apply to physicians ©prescribing or admnistering
i nvestigational drugs under the conditions established
in Section 1.

Section 4: Prohibits the Departnent of Health and
Social Services fromrequiring a licensed health care
facility to i ncrease its services solely to
accommodat e  physicians prescri bing, di spensing or
adm ni stering investigational drugs to a patient.

CHAIR COGHILL asked if 97 percent of Alaskans have been denied
clinical trials.

M5. IVY replied that is a national nunber. She noted the
clinical trials docunment in the packet has stories of Al askans
who have been admtted into clinical trials.

CHAI R COCGHI LL asked her to discuss the FDA drug review process.
M5. |VY explained that when a drug nmanufacturer’s application
for an investigational new drug (IND) is accepted, the drug

moves into phase 1. The drug is studied for possible side
effects and toxicity |levels on healthy volunteers. Phase 2 | ooks
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at how effective the drug is for the condition. Phase 3 | ooks at
safety again as well as effectiveness.

CHAIR COGH LL asked if the inforned consent form tells an
i ndi vidual they are part of a trial.

2:55:22 PM

MS. 1VY clarified that the volunteer would not be in a clinical
trial, but the data related to the experinmental drug would be
coll ected and sent to the FDA.

2:57:32 PM

CHAIR COCHI LL held HB 43 in conmittee.

2:57:46 PM

There being no further business to cone before the conmttee,
Chair Coghill adjourned the Senate Judiciary Standing Commttee

neeting at 2:57 p.m
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