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Anchor age, Al aska

POSI TION  STATEMENT: Participated in the discussion and
explanation of the recomendations from the Al aska Crim nal
Justice Conm ssion to change Senate Bill 91.

ACTI ON NARRATI VE

1:34:42 PM

CHAIR JOHN COGHI LL <called the Senate Judiciary Standing
Commttee neeting to order at 1:34 p.m Present at the call to
order were Senators Costello, Welechowski, Myer and Chair
Coghi I I .

Presentati on: Al aska Crimnal Justice Conm ssion 2017
Recomendat i ons

1: 35: 14 PM

CHAI R COGHI LL announced the business before the commttee is to
hear about the recomendations the Alaska Crimnal Justice
Comm ssion ("Comm ssion”) made for 2017. Today the chair of the

Comm ssion will relay the pros and cons of each of the 14
recomrendati ons. He asked nenbers to be mndful that the
recommendations include substantive policy calls as well as

techni cal changes. At the end of the neeting the commttee would
di scuss the path forward.

1:37:23 PM

GREGORY RAZO, Chair, Alaska Crimnal Justice Conm ssion, stated
that he woirks as Vice Chair at CIRI [Cook Inlet Region
| ncorporated]. He reported that the recommendations to change

Senate Bill 91 are the result of discussions at the January 19
and January 27, 2017 neetings. The Comm ssion tried to take as
much public comment as possible. Public coment as well as

testinmony from |l aw enforcenment, prosecutors and the Court System
served to franme the recomendations. He enphasized that every
person that testified and each conmm ssioner placed great
enphasi s on public safety.

He reminded the committee that the Conmission was created in
2014 and the legislature directed it to nmke reconmendations
based on: the need to rehabilitate the offender; the sufficiency
of state resources to admnister the crimnal justice system
the effect of state laws and practices on the rate of
recidivism and peer-reviewed and data-driven research. He
rel ayed that the Commission was fortunate to be able to utilize
the resources of the PEWTrust to collect and anal yze dat a.
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MR. RAZO said that when the Comm ssion formed, it agreed to
forward only recommendations that were backed by data and were
evi dence-based. In 2015, the legislature gave further direction
to the Commission to forward recomendations that would either
1) avert all future prison growmh; 2) avert all future prison
grown and reduce the current prison population by 15 percent; or
3) avert all future prison grown and reduce the current prison
popul ation by 25 percent. He said that those focusing factors
becanme part of the process that ultimately resulted in Senate
Bill 91 that passed in 2016.

1:43:11 PM
SENATOR KELLY joined the conmtt ee.

MR. RAZO rel ayed that as part of Senate Bill 91, the legislature
tasked the Commssion wth nonitoring the efficacy of the
reforns using data <collected from certain state agencies.
However, because the bill was enacted in July 2016 and parts of
the bill wll not go into effect wuntil January 2018, the
Comm ssion does not currently have enough data to assess whet her
Senate Bill 91 is achieving its intended outcones. Thus, the
Conmi ssion's reconmendations are not based on data-driven
research and they are not based on the data that the |egislature
instructed the Conmission to collect and analyze. Inportantly,
the recomendations are not expected to reduce the prison
popul ation, reduce recidivism or reduce the crimnal justice
system s usage of state resources.

He explained that the Comm ssion's 14 recommendations are based
on feedback from nenbers of |aw enforcenment, prosecutors, and
the public. He pointed out that this feedback reflects other
factors the Commssion was directed to consider in making
recomendati ons. These inportant factors are found in state |aw
and they include: 1) the need for confinenent; 2) the effect of
deterrents; and 3) the need for community condemati on.

MR. RAZO said the Conm ssion recognizes that the factors it has
been tasked to consider often work in tension. He relayed that
while it is difficult to focus on these factors at the sane
time, the conm ssioners have a trenmendous anount of experience
and it is that experience that helps informthe recommendati ons.

He added, "I dare say that that experience is as inportant as
the huge anount of public testinony that we heard over various
concerns.” He cautioned that not all the recomendations

recei ved unani nous support. The recomendations that did not

SENATE JUD COW TTEE - 3- January 30, 2017



recei ve unani nous support include an explanation of the concerns
of the comm ssioners who did not support the reconmendati on.

CHAI R COGHI LL wel comed Senator Kelly to the neeting.

1:46: 38 PM
VR. RAZO turned to the recomendations, starting wth
Reconmendat i on 14- 2017: Enact t he foll ow ng techni ca

corrections to SB 91. He said he would not bel abor each of the
technical corrections, but <could report that they received
unani mous support from the Conm ssion and were consensus based.
He expl ained the neaning of consensus based in the context of
t he Conmi ssi on.

CHAIR COGHI LL agreed that the nenbers individually could review
t he recomended technical corrections. He rel ayed hi s
expectation to draft those corrections in a separate bill.

1: 48: 20 PM
MR. RAZO presented Recomendation 1-2017: Return VCOR to
M sdemeanor Status. He summarized that Senate Bill 91 enacted

the Commi ssion's recommendation to downgrade the crinme of
Violation of Conditions of Release (VCOR) to a non-crimnal
violation, punishable by a fine. This change created an
uni ntended consequence. He deferred to M. Dunham for an
expl anat i on.

1:50: 23 PM

BARBARA  DUNHAM Project Attorney, Alaska Crimnal Justice
Comm ssion, stated that the recommendation s to return
violations of conditions of release to a class B m sdeneanor,
puni shable by up to 5 days in jail. She explained that Senate
Bill 91 included an arrest provision so defendants who violate
their conditions of release could be arrested and held until the
judge in their underlying case could review bail. The problem
that has arisen is that sonme people who were arrested were
rel eased as soon as they were brought to jail.

CHAIR COGHI LL summarized that this requirenent is to hold a
person who has violated their condition of release until a bali
schedul e heari ng.

MR. RAZO agreed. He relayed that the Commi ssion discussion on
January 19, included a long description of the perfect storm of
factors that nmade the VCOR unworkable. The Alaska Court System
initiated a new bail schedule for m sdeneanors, and magi strates
were told in many cases to OR (own recogni zance) rel ease certain
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peopl e. Then Senate Bill 91 passed at about the same tine that
significant cuts were made in prosecutor and |aw enforcenent
personnel, so those resources were in short supply. This
conmbination of factors accounted for a lot of the public
criticismof the new VCOR statute.

1:54: 50 PM

SENATOR W ELECHOWSKI cautioned agai nst maki ng reactionary
changes. He said that to nmke sure any changes are evidence
based, it would be helpful to know. 1) the nunber of people that
woul d be inpacted by the change; 2) the success that other
states or comunities have had with these changes; and 3) the
cost to inplenment each reconmendati on.

CHAIR COGHILL pointed out that the Commssion said the
recommendations are not based on data-driven research. Once a
bill is drafted, the agencies will be given an opportunity to
comment and, nost probably, answer those questions. He asked M.
Razo if he wanted to comment or nove on to the next
recommendat i on.

MR. RAZO said the comm ssioners have those sane questions and
wll wuse evidence that is available to see if there is a
statistical <correlation between Senate Bill 91 and what is
happening in comunities statew de.

He opined that Recommendation 1 has the potential to be
significant with respect to having people spend nore days in
jail.

1:58: 12 PM

MR. RAZO presented Recommendati on 2-2017: |ncrease penalties for
repeat Theft 4 offenders. He noted that this, too, has the
potential to be significant with respect to having people spend
nore days in jail. This recomendation targets recidivist theft
in the fourth degree ("Theft 4") offenders. He deferred further
explanation to Ms. Dunham

M5 DUNHAM expl ained that Theft 4 is a class B m sdeneanor that
penal i zes the theft of itens or services valued at $250 or |ess.
Senate Bill 91 I|imted the penalties for first and second
convictions of this offense and elimnated jail time for a third
or subsequent conviction. The Commssion heard a lot of
testinmony about this provision that people who commt three or
nore lower-level theft crinmes should receive an escalating
penal ty.
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The Comm ssion considered two proposals one of which was to
reenact the recidivist provision and return the third and
subsequent offense to a class A msdeneanor. The Comm ssion
ultimately decided to reconmmend that for third-time Theft 4
of fenders, the offense should remain a class B m sdeneanor, but
puni shable by up to 10 days in jail.

The debate centered on what is the appropriate approach for
dealing with people who have chronic addictions, honel essness,
and nental health issues. Sone commissioners were concerned
about the potential for crimnalizing those issues wthout
treating the underlying causes. Everyone on the Conm ssion did
agree that these offenders should not be left to cycle through
the crimnal justice system Further solutions are needed,
including nore options to treat nental illness, addiction, and
chronic honel essness. This recomendation was to increase the
consequences for Theft 4 and address what is w dely perceived as
a growi ng theft problem

CHAIR COGHI LL opined that this nmay be a tool to get pretrial
ri sk assessnents.

MR. RAZO said it is inmportant for the cormmittee to realize that
the reinvestnent noney that was directed to prevention and
treatment has just begun to hit the streets. The noney that was
directed to the Departnment of Corrections has been used for
trai ning and devel opnent of the various tools that are expected

to cone fromthe bill, but they have yet to be deployed. "It's
difficult to nmke recommendations that are evidence based when
the full effect of Senate Bill 91 has not hit the streets.™

2:02: 51 PM

MR. RAZO presented Recomendation 5-2017: Enact a 0-90 day
presunptive sentencing range for first-tine Cass C Felonies. He
described this as the nobst significant factor to potentially
pl ace people in jail. He explained that a fundanmental principle
of Senate Bill 91 was that a person is nore likely to not
reoffend if they are given probation for a first-tine felony
of fense. A person who is placed in jail for even a small period
for a nonviolent offense is nore likely to commt additional
crimes.

He read the following into the record:
SB 91 provides that Cass C Felonies are puni shabl e by

a suspended term of 0-18 nonths for first-felony
of f enders. This means that a first-time felony
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of fender convicted of a Cass C Felony is presuned to
receive a probationary sentence that would include
some anount of suspended time. A person receiving a
probati onary sentence wth suspended tinme does not
spend any tinme in jail up front, but is subject to
jail time if they violate conditions of probation.

The purpose of this provision was to provide community
supervision for first-time offenders to (1) allow the
offender to maintain pro-social ties to the community
and (2) ensure that the offender would conply wth
conditions of probation such as renmining sober, not
commtting new crines, and payi ng fines and
restitution to victins. If the offender failed wth
t hese conditions, that offender could be nade to serve
part or all the suspended tinme in jail.

The Comm ssion heard nunmerous concerns about this
provi sion. Prosecutors felt that sonme violent Class C
Fel onies warranted jail tinme for a first-tine offense,
and were concerned that there was not enough of an
incentive to encourage these offenders to get into
treatment. Menbers of |aw enforcement were frustrated
that this provision was overbroad and did not provide
for an offender’s immediate incarceration if the
of fender posed a danger to the conmunity. Menbers of
the community were offended by this provision and felt
that it did not express community condemation
strongly enough.

Prosecutors and |aw enforcenent preferred a provision
that would allow a judge discretion in sentencing and
woul d provi de for i mredi at e i ncarceration i f
necessary. They thought that while there were sone
cases where a probationary term was warranted for a
first-time offender, the judge should be able to
inpose jail tinme in sone instances, particularly cases
i nvol vi ng vi ol ence.

The Commission therefore recommends that Cass C
Felonies carry a presunptive jail term of 0-90 days
for first-felony offenders.

MR. RAZO deferred further explanation to Ms. Dunham

2:07:49 PM
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SENATOR COSTELLO asked if anything in Senate Bill 91 would
prevent a police officer from arresting a person at the tine
that they commtted a felony.

M5. DUNHAM said nothing in the bill prevents an officer from
arresting a person who has conmtted a class C felony if there
i s probable cause. However, the officer does have the discretion
to issue a citation instead of making an arrest.

SENATOR COSTELLO summarized that it's up to the discretion of
the police officer and that wll be the case until the pretria
regul ations go into effect.

MR. RAZO agr eed.

2:09: 59 PM

M5. DUNHAM said this provision was of particular concern and the
subj ect of considerable debate. Several proposals were put
forward to increase the penalties for first-time felony
of fenders who commtted a class C felony, but the Comm ssion
ultimately recommended a presunptive jail term of 0-90 days.
This range would allow a judge to still inpose no jail tine and
a probation sentence with a suspended term if he/she thought it
was warranted. She rem nded the commttee that class C felonies
cover a wde range of conduct, sone that the public would
consider fairly serious and sonme not serious at all.

MR. RAZO added that one of the proposals was to separate violent
and nonviolent felonies into different sections of the code and
provide a nore severe penalty for the violent crinmes. That
proposal did not pass.

CHAIR COGHI LL said t he commttee wll take that into
consi der ati on.

2:11: 54 PM
SENATOR MEYER asked for exanples of both violent and nonvi ol ent
class C felonies.

2:12: 23 PM
SUZANNE DI PI ETRO, Executive Director, Al aska Judicial Counci
stated that assault in the third degree is a violent felony.

MR. RAZO added that exanples are threatening a person with a

deadly weapon and causi ng serious physical injury. An exanple of
a nonviolent class C felony is theft of nore than $1, 000.
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SENATOR MEYER said he’s heard frustrations about this, too, and
from his perspective, 90 days jail time doesn’'t sound |ike nuch
of a deterrent for sonebody who threatens a person with a deadly
weapon.

CHAIR COGHILL said the two areas that are getting quite a bit of
attention are repeated fourth degree assault or <class B
m sdeneanors, and class C felonies. He recalled that the
Commi ssi on thought probation accountability would be better than
sitting in jail watching TV, but it turned out that the
incentive to follow through on their probation was di m ni shed.

2:15:56 PM

SENATOR WELECHOMNBKI said it would be helpful to get sone
evi dence on how this has worked in Alaska and other states. "If
the penalties we have in the bill work and people are getting
rehabilitated, that's sonmething | would want to know. By the

same token, if it's not working and people are getting off and
commtting other crines, then |I certainly want to know that as
wel | ."

CHAIR COGHI LL said it will be difficult to get evidence from
ot her states. These recomendations are based on testinmony from
the public and | aw enforcenent.

MR. RAZO said it's inmportant for the comrittee to understand the
presunptive sentencing process in Alaska. For all <class C
felonies, the maximum sentence is 5 years in jail. The
presunptive range is 0-90 days, but if the prosecutor proves by
clear and convincing evidence that the case is aggravated,
he/ she can request the judge sentence the offender outside the
presunptive range. He highlighted that there are 23 aggravators.

CHAIR COGHI LL said this goes to the point nmade earlier about the
Department of Law s [reduced] resources for prosecutions and the
i npl enentation of Senate Bill 91.

2:19:11 PM

MR. RAZO presented Recommendation 3-2017: Allow municipalities
to set different non-incarceration punishnments for non-crimna
offenses that have state equivalents. He noted that this
recommendati on passed unaninously. It basically says that Senate
Bill 91 has no inpact on a city's list of violations. But if
state and nunicipal crinmes are equivalent, they nust have
equi val ent puni shnent s.

CHAI R COCGHI LL said this reconmmendation came from nunicipalities.
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MR. RAZO said the Commission is doing its best to ensure that
i nterested stakeholders are kept in the loop regarding all these
recommendat i ons.

2:21:14 PM
MR. RAZO presented Recommendation 4-2017: Revise the sex
trafficking statute. He deferred the explanation to Ms. Dunham

M5. DUNHAM clarified that the provisions in Senate Bill 91 that
changed the sex trafficking statutes were not based on a
recommendation from the Comm ssion. However, as inplenented it
was hindering prosecutions of people who were commtting sex
trafficking. This change would still allow prosecution of people
who are conmmitting sex trafficking, but would not affect people
who are engaged in the sex trade and are sinply sharing
resour ces.

CHAIR COGHI LL cited testinmony from the Departnent of Law about
the ability to hide as a sex trafficker wunder the -current
witing of the |[|aw He described the recomendation as
st rai ght f orwar d.

MR. RAZO commented that there was considerable testinony from
sex workers.

2:23: 34 PM

MR. RAZO presented Recommendation 6-2017: Enact an aggravator
for class A msdeneanors for defendants who have a prior
conviction for simlar conduct. He explained that Senate Bill 91
enacted a presunptive sentence range of 0-30 days for nost class
A M sdeneanors. The sentence could be increased for certain
cases including those where the defendant has two or nore
crimnal convictions for simlar conduct. The latter is an
aggravator and this reconmendation is to nmake it an aggravator
if the defendant has one prior conviction for simlar conduct.

MR. RAZO presented Reconmendation 7-2017: Carify that ASAP is

avai lable for mnor consumng alcohol. He explained that the
Al cohol Safety Action Program nonitors msdenmeanor DU and
Refusal cases. In 2015, the Conm ssion recommended that the
program either receive nore funding or be restricted to just DU
and Refusal offenders. Following this direction, Senate Bill 91
limted ASAP to offenders who have been convicted of DU and
Refusal offenses. That sane year, Senate Bill 165 passed and
changed M nor Consuming Al cohol froma crime to a violation. The
bill also specified that the fine for this violation could be
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reduced if the defendant attended and conpleted ASAP. As
currently witten, provisions in these two laws are in conflict.

MR. RAZO presented Recommendation 8-2017: Enact a provision
requi ri ng mandatory probation for sex offenders. He described it
as an oversight that Senate Bill 91 elimnated the provision
requiring sex offenders to serve a period of probation.

2:26:53 PM

M5. DUNHAM said the Commission did not hear any evidence that
sex offenders were getting through a |oophole, but wanted the
| egislature to decide where in the statute to enact this
provi si on

MR. RAZO presented Recommendation 9-2017: Carify the |length of
probation allowed for theft in the fourth degree. He deferred
expl anation to Ms. Dunham

M5. DUNHAM expl ained that Senate Bill 91 provides that a third
Theft 4 conviction is punishable by up to 5 days of suspended
jail time and 6 nonths of probation. However, probation for a
first or second Theft 4 conviction is not addressed. She noted
that Theft 4 is a class B m sdeneanor and generally carries a
maxi mum probation term of 1 year. The Conmmi ssion believes that a
probationary term is appropriate and requests the legislature
clarify what probation should be for first and second Theft 4
of f enses.

CHAIR COGHI LL said the committee will debate the matter and the
bill will provide clarification.

2:29: 25 PM
MR. RAZO presented Recommendation 10-2017: Require victim
notification only if practical. He explained that Senate Bill 91

requires the court at the tinme of sentencing to provide the
victim with information about the defendant's sentence and
potential release. The difficulty is that the Court System does
not have victim information, so it would not have a way to
supply this information if the victim was not present at
sentencing or did not want to participate or be inforned. The
recommendation to insert the words "if practical” in the statute
woul d correct this problem

CHAIR COGHI LL said that nmakes sense and the conmttee wll
debate whether the definition of “practical” is too |oose. "W
want to push the |imt to where the victimis notified if at all
possi ble in every way we can."
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MR. RAZO presented Recommendation 11-2017: Felony DU sentencing
provi sions should be in one statute. He explained that driving
under the influence is a Title 28 offense and the sentencing
provisions are in Title 12 so the consequence for DU is not
found where you woul d expect to find it.

M5. DUNHAM clarified that there are penalty provisions [for DU
and Refusal] in both Title 12 and Title 28 and the Comm ssion
recommends there be just one penalty provision, in either Title
12 or Title 28.

CHAI R COGHI LL summarized, "So in charging and sentencing you go
to one code for both the charge and the penalty. M. Razo
agr eed.

MR. RAZO presented Recommendation 12-2017: Cdarify who will be
assessed by pre-tri al servi ces. He relayed that this
recommendation came from the Departnment of Corrections (DCOC),
and it relates to the pretrial services program that has yet to

go into effect. Senate Bill 91 directs the DOC conm ssioner to
admnister this program that wll provide: a pretrial risk
assessnent for all defendants, recomendations to the court

concerning pretrial rel ease decisions, and supervision of
defendants released while awaiting trial as ordered by the
court. The concern centers on the fact that all defendants are
subject to the pretrial risk assessnent. He deferred further
explanation to Ms. D Pietro.

M5. DI PIETRO added that the idea of a pretrial risk assessnent
is to help the judge and attorneys decide what type of pretria
rel ease from inprisonment would be appropriate. But not all
defendants go to jail pretrial; some will be issued a citation
and a summons to appear before the court at a later date. The
Department of Corrections argued that defendants who are not
taking up jail beds pretrial do not need a risk assessnent.
Al so, providing assessnents for people who are not in jail would
add considerably to the use of resources and the workload for
t he departnent.

She said the Comm ssion wanted to be sure that the prosecutor
could request a pretrial risk assessnent for a particular
defendant if he/she saw the need. This clarifies for DOC the
scope of people to whom it needs to provide the pretrial risk
assessnent.
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CHAIR COGHI LL said he likes that the prosecutor nmay request a
ri sk assessnent.

2: 35: 06 PM
M5. DUNHAM presented Recommendation 13-2017: Fix a drafting
error regarding victim notification. She explained that a

provision in Senate Bill 91 requires a victim to be provided
notice for a release on admnistrative parole for certain
of f ender s, but t hose of f enders are not eligible for

adm nistrative parole. This is a technical drafting error and
t he provision should be del eted.

CHAIR COGHI LL said the Comm ssion's explanation nakes it clear
that if a defendant is not eligible for adm nistrative parole,

that |anguage should be deleted. "W'Il clean that up in the
bill."
2: 36: 44 PM

MR. RAZO advi sed that that was the | ast recommendati on

CHAIR COGHI LL sunmarized the three main issues: 1) the
escal ating nature of class B m sdeneanors; 2) the potential for
jail time for class C felonies; and 3) violations of conditions
of rel ease. He thanked the conmm ssion nenbers for the tine and
effort they had contributed over the |ast year. "You have done a
yeoman's job." He asked M. Razo if he had concl udi ng conments.

2:39: 05 PM
MR. RAZO offered his perspective. He opined that the success of
Senate Bill 91 hinges on the inplenmentation and necessary

training of troopers, nmunicipal police officers, prosecutors,
j udges, defense |awers and others associated with the crimna
justice system Resources are tight and there is only so much
the part-time volunteer conmm ssioners and two staff nenbers can
do. He lauded the Court System for doing an excellent job in
expl aining the | aw when their resources are equally scarce.

He rem nded the conmittee that this was the justice reinvestnent
initiative, and the reinvestnent is just beginning. The services
that need to be provided to these people have yet to be
i mpl enented. |If the necessary prograns and services aren't
i npl emented, the results are inevitable.

CHAI R COGHI LL thanked M. Razo, Ms. Dunham and Ms. DiPietro for
their quick, concise work. He stated his intention to draft two
bills, one technical and one policy related. He requested
menbers think about whether one or both bills should be
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sponsored by the Senate Judiciary Conmttee. He concluded,
"Public condemmation has played a huge part in this, but | think
Senator Wel echowski you're right. W need to keep it balanced
agai nst what we can denonstrate by whatever research we can
find, but we cannot ignore the public who feels so violated."

2:44: 08 PM
There being no further business to cone before the conmttee,
Chair Coghill adjourned the Senate Judiciary Standing Commttee

neeting at 2:44 p. m
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