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Juneau, Al aska
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Juneau, Al aska

PCSI TI ON  STATEMENT: During the hearing of HB 44 and HCR 1,
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PCSI TI ON STATEMENT: During the hearing of HB 44 and HCR 1, read
a letter into the record of HB 44, on behalf of Pat Rednond,
President of the Board of the League of Wnen Voters.

FRED TRI EM Att orney

Pet ersburg, Al aska

PCSI TI ON  STATEMENT: During the hearing of HB 44 and HCR 1,
of fered opposition to HB 44, and support for HCR 1.

DOUGLAS MERTZ

Juneau, Al aska

PCOSI TI ON  STATEMENT: During the hearing of HB 44 and HCR 1,
testified as a former assistant attorney general.

RAY METCALFE
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PCOSI TI ON  STATEMENT: During the hearing of HB 44 and HCR 1,
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JOHN PUCH

Juneau, Al aska

POSI TI ON  STATEMENT: During the hearing of HB 44 and HCR 1,
testified regardi ng transparency.

ACTI ON NARRATI VE
1: 00: 35 PM

CHAIR MATT CLAMAN called the House Judiciary Standing Conmttee
meeting to order at 1:00 p.m Representatives Fansler, LeDoux,
East man, Kopp, Reinbold (telephonic) and Cl aman were present at
the call to order. Representative Kreiss-Tonkins arrived as the
meeting was in progress.

HB 44- LEG SLATI VE ETH CS: VOTI NG & CONFLI CTS
HCR 1- AVEND UNI FORM RULES: ABSTAI N FROM VOTI NG

1: 01: 47 PM

CHAI R CLAMAN announced that the only order of business would be
HOUSE BILL NO 44, "An Act requiring a legislator to abstain
from taking or withholding official action or exerting official
i nfluence that could benefit or harm an enployer or to request
to be excused from voting in an instance where the |egislator
may have a financial conflict of interest; and providing for an
effective date,"” and, HOUSE CONCURRENT RESOLUTION NO 1,
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Proposing an anmendnent to the Uniform Rules of the Al aska State
Legislature relating to voting and abstention from voti ng.

[HB 44 and HCR 1 were before the conmttee jointly.]
1:02:45 PM

REPRESENTATI VE JASON GRENN, Al aska State Legislature, explained
that the intent of the legislation is to increase transparency
within the state legislature, and allow the public to see that
conflicts of interest are taken seriously. In asking the public
to trust the legislature with their votes, these pieces of
legislation are inportant steps in increasing the transparency
constituents expect. Currently, he explained, the I|egislature
uses a system of abstention allowing for no record of why a
person was not allowed to abstain. A single objection can be
raised, and the legislator requesting to abstain is required to
vot e. Alaska is the only state in the country to require
unani nrous consent in allowing an abstention from voting. These
two pieces of legislation do not allow for a legislator to be
excused from voting on an appropriation bill, they do not take
away a legislator's ability to vote on the budget. As
| egislators guide Alaska through these troubled tines,
increasing the public's trust is nore inportant than ever and

creating transparency is critical. House Bill 44 establishes a
cl ear and concise standard for l|legislators to use when they are
determ ning whether they have a conflict of interest in line

W th existing statutes. House Concurrent Resolution 1 does that
with a vote on the public record.

1: 04: 44 PM

RYAN JOHNSTON, Staff, Representative Jason Genn, Alaska State
Legislature, turned to the sectional analysis for HB 44 and
par aphrased as follows: [original punctuation provi ded]

Section 1: Defines the conflict of interest standards
under which a Legislator may vote on a particular
issue. Conflict is defined as substantial benefit or
harm to the financial interest of the legislator’s
imrediate famly nenber, the legislator’s enployer,
and immediate famly nenber’s enployer, a person wth
whom the legislator is negotiating enploynent, or from
whom the legislator or imediate famly nenber has
received nore than $10,000 in income within the [ast
12 nont hs.
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Exceptions to this include those outlined in Section
2, or while participating in public discussion or
debat e.

Section 2: A legislator may not vote on a question in
a commttee and nmust request to abstain from voting on
the floor if the legislator or an imediate famly
menber has a substanti al financi al i nterest. A
| egislator may vote on an appropriations bill that
nmeets the requirenments of AS 37.07.020(a) or 37.07.100
(Executive Budget Act).

Section 3: Defines “substantially benefit or harnf as
the effect on the person’s financial interest being
greater than the effect on the financial interest of a
substantial class of persons to which the person
belongs as a nenber of a profession, occupation,
i ndustry, or region.

Section 4: Defines “financial interest” as ownership
of an interest or involvenent in a business, property
ownership, or relationship that is a source of incone
or financial benefit.

Section 5: Provides that this Act only takes effect
upon passage of a resolution anending Uniform Rule
34(Db).

Section 6: Provides for an effective date |later than
that of the resolution to Uniform Rule 34(b) referred
to in Section 5.

1: 07: 01 PM

MR. JOHNSTON paraphrased the sectional analysis for HCR 1, as
follows: [original punctuation provided]

Section 1: Anends the rule to state that a |egislator
may abstain from a vote with a mpjority consent.
Currently, Uniform Rule 34(b) states that a |egislator
may abstain from a vote by a unani nbus consent. It
al so anends the Uniform Rule to include two instances
when a nmenber may not vote: a legislator may not vote
on their own abstention froma vote; and, a |egislator
may not vote on an issue if the body casts a mgjority
vote for the | egislator to abstain.
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MR. JOHNSTON stated that the flowchart "Current Procedure" is
included within the conmttee packet, and explained that it
reflects the current procedure for a legislator to abstain, and
what the procedure would look like under HB 44 and HCR 1. He
t hen expl ai ned the two procedures depicted on the chart.

1: 09: 48 PM

REPRESENTATI VE LEDOUX asked why the person who objected isn't
recorded in the journal.

MR. JOHNSTON opined that it is an unwitten rule that soneone
al ways stands up and, currently, the statute reads that there is
no record of it.

1: 10: 29 PM

REPRESENTATI VE LEDOUX questioned whether the statute itself
reads that there is no record of it.

MR. JOHNSTON advised there is no |anguage in that regard in the
statute.

REPRESENTATI VE LEDOUX surm sed there is no |anguage one way or
the other in the statute.

MR. JOHNSTON answered in the affirmative.

1:10: 53 PM

REPRESENTATI VE KOPP suggested that Representative Genn 1is
referring to the uniform rule rather than the statute

Representative LeDoux was discussing. He agreed there should be
good transparency and public process, and asked that the

commttee consider the unintended consequences. He asked the
commttee to imagine a situation where the mpjority decides a
bill is inportant to them and that soneone in the mnority has a

conflict, and "we're all going to vote that that person does

and kind of vote on party lines versus how they really feel if
that person has an interest that is greater than soneone else in
their class of people that are simlarly situated.” He offered
that he had been attenpting to imagine situations where it was a
majority/mnority split based upon how the bill was witten.

1:12: 13 PM
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REPRESENTATI VE GRENN answered that his office researched how the
other 49 states dealt with conflicts of interest, and found that
the vast mpjority of states that allow for an abstention to be
voted on use a mpjority vote of the body. He said that after
reviewmng Alaska's statutes he was advised the Anchorage
Assenbly has a mpjority vote allowing a nmenber to abstain on a

conflict of interest issue. He stated that +the state
| egi sl ature should neet what the state is asking nunicipalities
to do, as well. He extended that Representative Kopp is

correct, this does not take politics out of what can happen.
The hope is that legislators recognize that soneone's vote is
the nost inportant action they can take as a legislator, and to
take that vote away from soneone for political reasons or
vindictive reasons, cannot be dealt with through |egislation, he
sai d. The intent of this bill is to create a public record of
the vote, and in the event a legislator rises to their conflict
of interest and one side or the other wants to play politics and
vote party lines, that vote now is public record. Therefore
the public can see that one side or the other is engaging in
politics as opposed to good policy, which is the transparency
| ayer where the public knows what is happening on the floor of
t he House of Representatives.

1: 14: 41 PM

REPRESENTATI VE KOPP noted that Al aska has a citizen |egislature,
| egi sl ators have other jobs of which APOC discloses, and they
are el ected because they bring the perspective and view point of
their constituents into the public arena of discussions on
public policy ideas. Currently, he surm sed, when a |egislator
declares a conflict it is on the record, the only difference is
absolutely calling for a vote each tine. There could be a fish
tax bill with legislators involved in the fishing industry, or
perhaps the bill is related to the legal field and it affects an
attorney legislator's clientele whose fees exceed $10, 000.
Possi bly, he offered, it would cone back to how the majority and

mnority feel about the bill, although, who their clients are or
who the legislator is in their profession, is inportant.
Legislators are elected by their districts because people
believe in them and want their perspective represented. He

posited that sonetines an action is taken that is thought to
decrease finger pointing and increase the flow of process. Yet,
he said, it may be an unintended stunbling block based on the
fact this is a citizen legislature and people cone out of
vari ous backgrounds and interests. He asked for Representative
Grenn comment s.
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1:17:11 PM

REPRESENTATI VE GRENN agreed wth Representative Kopp's comments,
and noted that they reviewed other citizen |egislatures and how
they dealt with conflict of interest issues. He expl ai ned that
a New Mexico state legislator receives no salary but does
receive per diem and they have other incones and jobs for their

I'ivelihood. He described it as the epitome of a citizen
| egi sl ature. New Mexico's conflict of interest statute is
simlar to this bill and in some ways it is stricter as to

stocks, the percentage of a business ownership, and so forth

He said, "And | think if we go back to the bill where it says,
you know, we're talking |awers or other cases, these are bills
that would substantially benefit you as a legislator nore so
than the rest of the class maybe you are representing or nore so
than the rest of the class that -- that this |egislation goes
towards.”" He deferred to Doug Gardner, Director of Legislative
Legal and Research Services to respond to the hypothetical
exanpl es.

1:19: 14 PM

REPRESENTATI VE KOPP said he would like to hear from Legislative
Legal and Research Services regarding a situation where he was
representing a class of clients and received nore than $10, 000
in incone ....

1:19: 51 PM

CHAIR CLAMAN interjected that he would present the follow ng
three hypotheticals. Chair Caman said, wthin the first
hypot heti cal he worked for ARCO Petroleum which is no |onger
involved in the North Slope, his salary was nore than $10, 000
and there was an oil and gas tax credit bill in front of the
| egi slature affecting any oil conpany doing business in Al aska
He asked whether he would have a basis to rise and declare that
he has a conflict.

REPRESENTATI VE GRENN responded that under this bill, Chair
Cl aman woul d not have a conflict of interest. He explained that
the main pivot on this is found ..

1:21:11 PM
MR. JOHNSTON interjected there would not be a conflict because

ARCO was not substantially benefited or harned nore than the
rest of the industry, and the oil taxes were equal across the
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board, with no caveat in the |legislation that ARCO woul d receive
"X" anpbunt nore than any other conpany.

1:21:49 PM

CHAIR CLAMAN said the second hypothetical involves him working
for Laborer's Union "X' and he earned nore than $10,000 a year.
A bill was in front of the legislature that read that Laborer's
Union "X'" would be treated a certain way in this legislation, he
asked how he woul d be inpacted under this bill.

REPRESENTATI VE GRENN opined that if the bill was discussing
Laborer's Union "X' and excluding all other unions, Chair C anman
would need to rise and disclose to the body his conflict of
i nterest.

CHAIR CLAMAN surm sed that the |egislature would then vote yea
or nay whether to accept that conflict.

REPRESENTATI VE GRENN answered the vote would be based on Chair
Cl aman' s expl anation of the conflict of interest.

1:22:52 PM

CHAIR CLAMAN noted that he is an attorney, and in the third
hypothetical ARCO is a client and pays his firm and him nore

than $10,000 in a given year. ARCO has a bill that is tax
credit specific to ARCO and not the oil and gas industry, ARCO
doesn't enploy him but ARCO pays his firm He asked what

happens in that hypothetical.

REPRESENTATI VE GRENN deferred to Doug Gardner, Legislative Legal
and Research Servi ces.

1: 23: 44 PM

DOUGLAS GARDNER, Director, Legal Services, Legislative Legal and
Research Services, Legislative Affairs Agency (LAA), related
that he is an attorney, a nenber of the Alaska Bar Association
(ABA), and if he had to answer that question as a |legislator he
woul d rise and declare that conflict because the vote he places
may directly benefit a client who ultimately pays M. Gardner.
Al t hough, he explained, it would not be necessary to disclose
any confidentiality in that he could rise and declare a conflict
because his enploynent, as an attorney, involved representation
in the oil and gas tax area and this bill nmay create a conflict.
He explained that it can be done topically in such a way as to
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avoid the disclosure of different individual clients, and under
that hypothetical he does not have to declare ARCO as his naned
client. There is a way to address that w thout getting into the
attorney client privilege in representation confidentiality. He
said that while listening to this hearing he had been trying to
construct a hypothetical where he would have to disclose a
client, and he hasn't conme up with one just yet but believes one
is out there.

1: 25: 13 PM

REPRESENTATI VE EASTMAN referred HB 44, and noted that "effect on
a substantial class of persons” is not defined. He asked
Representative Genn his intent, what he was trying to get at
under "substantial <class of persons,” and how specific the
phrase is currently defined in statute.

MR. JOHNSTON pointed to [Sec. 2. AS 24.60.030(g), page 2, lines
25-27, which read:

(g) ... interest of the action to be voted on is
greater than the effect on a substantial class of
persons to which the legislator or

Belongs as a nenber of a profession, occupation,
i ndustry, or region.

MR. JOHNSTON explained that [line 27 represents the "substantia
cl ass of persons"]. The | anguage was derived from existing
statute and it is the substantial nunber within an industry or
" X" amount of businesses, he said.

1: 26: 50 PM

REPRESENTATI VE EASTMAN asked his understanding of how nuch is
"substantial."

VR. JOHANSTON  replied that the  Dbill | eaves it as the
di scretionary choice of the |egislator because each business,
i ndustry, and region is different. For exanple, he explained,

"substantial” would have to be a good portion of an industry
such that if the legislator was part of three businesses being
affected and 80 businesses were left out, that would be
substantial . "

1: 27: 37 PM
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REPRESENTATI VE EASTMAN related that, currently, it is difficult
to abstain froma vote in that there is not a |lot of precedence
for abstentions, and [the bill] would nmake it sonewhat easier to
abstain froma vote. On the other hand, he said, he is unaware
of an instance where a |legislator has been forbidden from
casting a vote. The bill |anguage puts forth two situations
where a legislator would actually, by law, be forbidden from
casting a vote, and he asked whether that is cross-purposes from
the idea of permtting a legislator to abstain. He further
asked how many other exanples inspired the requirenent that, by
law, a |egislator would be prohibited fromvoting.

REPRESENTATI VE GRENN responded that the bill does not forbid
anyone from voting, rather it constructs a standard for the
legislator to discuss their <conflict and ask to abstain
t hensel ves, then putting that vote to the body of the
menber shi p. He clarified that the bill is not saying a
legislator is forbidden based on this, but rather that a
| egislator may have a conflict of interest that needs to be
di scussed.

1: 29: 39 PM

REPRESENTATI VE = EASTMAN  asked whet her previ ous t esti nmony
indicated there would be two different types of situations, for
exanpl e, where a legislator voting on their own abstention would
be legally prohibited fromcasting a vote for their district.

MR. JOHNSTON explained that the two situations have to do with
the legislator in question voting on their own abstention. In
reviewing other state statutes, it makes no practical sense to
allow the legislator to vote on their own abstention, and in
that situation they shouldn't be allowed to vote. He expl ai ned
this is a uniform rules change to allow for this abstention to
take effect. In the second situation the legislator is granted
an abstention from voting, not forbidden to vote, but after they
are granted an abstention they nust abide by that abstention and
not vote, he said.

1: 30: 55 PM

REPRESENTATI VE LEDOUX related that she is pleased this issue is
bei ng addressed because she has believed for a long tinme there
was a problem here. She asked whether other states and
muni cipalities have far broader rationales for letting people
abst ai n. She noted that within some of the hypotheticals Chair
Cl aman posited, she would have expected a person to be viewed as
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having a conflict of interest. For exanple, she recalled there
was sonmeone in the municipality that was involved in the
cannabis industry and there were ordinances relating to that

i ndustry. She opined that he was not allowed to vote on that
issue even though the ordinance in question did not relate
specifically to his business. She said she was trying to

remenber votes in the House of Representatives that may have
been viewed as a conflict of interest that sonmeone may have
wanted to abstain from and she said she could think of
virtually zero instances in which a [bill] was specifically
related to just one business or one wunion, for exanple.
Al t hough, she said she was sure there would be sone. She
offered a scenario of a person working for a union, with right-
to-work legislation before the legislature, she said it would
seem to her that there would be a conflict in voting on that
| egislation. Yet, she continued, it appears from Representative
Grenn's answers that it would be perfectly appropriate for that
person to vote on that |egislation under this bill

1: 33: 39 PM

REPRESENTATI VE GRENN agreed, and he said there are states that
have municipalities with stricter paranmeters of what a conflict

of interest entails. He offered that the intent was to nake
this a starting place, add sone transparency, have votes take
pl ace, and what constitutes a conflict of interest. He pointed

out that contained within the commttee packets is a list of the
threshold of a nunber of other states, such that if a person
owns 5 percent of a conpany and that conmpany is involved with a
bill, the person would have to declare their conflict of
i nterest. He explained that this bill takes small steps in
adding to the transparency of how Al askan |egislators declare
conflict of interest and the public record.

MR. JOHNSTON opined that the issue Representative LeDoux was
pointing to is the rank and file type of issue. For instance, a
| egi sl ator was an everyday electrician in a union and as part of
that union he did not believe in right-to-work and wanted to
vote against it. That scenario poses the question of whether it
is a substantial benefit or harmto that |egislator, he rel ated.
In the event the legislator believes right-to-work wll
substantially harm him as an everyday electrician, t he
| egislator would have the option to rise and declare that
conflict of interest.

1: 36: 25 PM
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REPRESENTATI VE LEDOUX posited a scenario wherein the |egislator
is the president of a union and the legislation inpacts all
unions, possibly the legislator wuld rise and declare a
conflict. Al t hough, she pointed out, in the event M.
Johnston's analysis of this bill is correct, there would be no
reason for anyone to [rise and declare] a conflict because the
| egi slator was not inpacted nore substantially than any of the
other unions in the state.

REPRESENTATI VE GRENN answered that Representative LeDoux is
correct.

REPRESENTATI VE LEDOUX queried that if sonmeone were to offer an
amendnent tightening that threshold, would it be considered a
friendly or unfriendly anmendnent.

REPRESENTATI VE GRENN answered that question would be up to the
body to decide, or at least this commttee.

1: 38: 03 PM

REPRESENTATI VE KREI SS-TOWKINS asked M. Gardner whether the
| egislature had interpreted the conflict of interest rule to be
nore stringent than the actual letter of the conflict of
interest rules. Legislators often rise to disclose a conflict
of interest even if they do not have a conflict rising to the
| evel greater than the effect on a substantial class of persons.
He asked whether it was M. Gardner's inpression, having
observing nenbers rising and disclosing conflicts, whether there
have been a mpjority of instances where the |egislator was not
actually obligated to disclose by the letter of the uniform
rul es.

MR. GARDNER related that he will make a general comment and not
focus on any particular time period or |egislator. He opi ned
that in the recent past the Select Commttee on Legislative
Et hics issued a couple of opinions where it found violations for
failure to disclose. Particularly, he noted, in the area where
| egi sl ators have a contract for a state service and ultimately
they are voting on a budget or an appropriation vehicle. He
offered, those ethics opinions may have driven a concern of
political stigma in not declaring a conflict and being found in
violation of the ethics laws. Mre than the political stigm, a
| egislator can be fined and theoretically expelled from the
| egi slature which, he comment ed, is extrenme and probably
unlikely in those cases. He noted there has been a trend toward
consi derabl e disclosure, such as the circunstances in the |ast
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several years wherein |eadership stood up on the floor of the
House of Representatives and nmade comments about the scope of
di scl osure and, subsequently, there have been a |arge nunber
disclosures in the last two years. Having said that, he
related, a legislator is probably wise to disclose because the
net result, as has been observed, is that there is usually an
objection to an abstention from voting, and in the end the
| egi sl ator votes "because the ethics statute is ultinmately nade

subordinate to the uniformrules -- uniformrule decision and an
abstention objection exonerates the |egislator from any
conflict." Per haps that process, in the end, does what it is

intended to do such that it allows constituents, the public, and
other legislators to know where that legislator is comng from
They declare that they provide this service, or they are an
attorney for a particular group of clients. In the end, it is
out there but the person is required to vote and represent their
constituents. He described it as the ongoing bal ance, and that
bal ance has shifted a bit nore in ternms of disclosure in the
| ast several years.

1: 42: 59 PM

REPRESENTATI VE KREI SS- TOWKI NS described the current letter of
the uniformrule as mnimalistic, independent of the bill. He
commented that the possible anmendnment Representative LeDoux
di scussed may have nerit independent of the bill, and that the
substantial class clause throws a curve ball and waters down the
conflict of interest disclosure rules.

REPRESENTATI VE FANSLER referred to unintended consequences and
asked whether there is a worry this my actually result in a
suppression of people declaring a conflict of interest due to
t he substantial class clause.

REPRESENTATI VE GRENN responded that the clause puts a bar
requiring soneone to rise for a conflict of interest, it doesn't
take away from soneone rising and declaring a conflict just to
be safe. He said, the clause sets a standard he believes can be
foll owed better, and the public would know the | evel of the bar.

1: 45: 30 PM

REPRESENTATI VE FANSLER rel at ed t hat he is personal |y
experiencing a difficult tinme envisioning bills that wll
selectively single out one or tw entities in a class. He
referred to Representative Genn's comment that Alaska is the
only state without these laws on its books, which played a part
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in his idea for this bill and he applauds Representative G enn
because he like uniformty. He asked whether Representative
Genn had statistics on the nunmber of tinmes conflicts of
i nterest have been declared [in other states], whether [a state]
has the substantial group clause, and also statistics on the
nunber of tinmes, after that conflict has been declared, that the
majority has then voted to allow the | egislator to abstain.

MR, JOHNSTON advised that the sponsor's office reached out to
states and are awaiting their responses, he wll then provide
t heir responses.

1:47:16 PM

REPRESENTATI VE REI NBOLD thanked the sponsor for the bill and
offered that the intent is one worth vetting. She asked himto
explain any subjectivity concerns he may have related to
| egislators who have a nore or |less sensitive conscience when
deciding to rise.

REPRESENTATI VE GRENN explained there is a current process in
pl ace through the Select Commttee on Legislative Ethics for a
person who w shes to lodge a conplaint due to an undisclosed
conflict. He offered that it has happened, and the Select
Conmittee on Legislative Ethics has provided statistics. He
rem nded the conmittee there are well known stories regarding
sonme of those conplaints in Al aska's history.

1:49: 27 PM

REPRESENTATI VE REINBOLD noted that financial disclosures are
transparent and a matter of public record. She offered her
concern that sone legislators are far nore sensitive in rising
to declare a conflict of interest, and noted that the ethic
process is a quiet and time consum ng process. She advi sed
Representative Genn there is an elephant in the room because
"sone know that your caucus is very interested in changing oil

and gas tax policy." Hi storically, she said, the oil and gas
i ndustry has contributed approximately 90 percent to the state
budget . She asked whether there was any notivation in any

manner to alienate or target anyone associated with the oil and
gas industry by any legislators, including the 11 co-sponsors
and himsel f, or any caucus nenbers,

REPRESENTATI VE GRENN responded that in watching governnment from

the outside, he had always hoped the elected |egislators would
act in a manner that was mndful of being integrity filled,
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honest, and open with everything they do. Hi s enphasi zed t hat
his notivation in putting this legislation forward is from a
personal and policy perspective to add transparency and build

the public's trust. Personally, he advised, the day he filed to
run for office was the day he had to resign from his enpl oynent
due to a perceived conflict of interest. He offered that

| egi sl ators can always put thenselves to a higher standard when
it comes to building trust with the public. Wen he filed HB
44, he had not discussed its purpose with anyone in his caucus
or anyone other than his staff nenbers. He said that in direct
response to Representative Reinbold s question, this |legislation
is not directed toward anyone in the building, any industry, or
region in Alaska, it is about setting guidelines for future
| egi sl ators. Thereby, giving them a path and know edge of what
a conflict of interest mght be, to vote on the possible
abstention on the public record, and add another |ayer of
transparency to what the legislature is doing while in session.

1: 53: 33 PM

REPRESENTATI VE REINBOLD reiterated her question and posited that
he has had no discussion anobngst his caucus, no discussion
anongst any of the 11 co-sponsors, this legislation is not
targeted toward any nenber associated with the oil and gas
i ndustry, and the bill has no intention of noving Representative
Grenn' s caucus agenda forward.

REPRESENTATI VE GRENN agai n enphasi zed and restated that he did
not discuss the pre-filing of this bill wth anyone in his
caucus, and there was no target within this |egislation outside
of the desire to build public trust and add transparency to the
actions of the |egislature.

1: 54: 23 PM

REPRESENTATI VE KOPP referred to [ Section 1, AS
24.60.030(e)(3)(d)], page 2, lines 15-17, which read as foll ows:

(D) from whom the legislator or a
nmenber of the legislator's imediate famly has, in
the imediately preceding 12-nonth period, received
nore than $10, 000 of incone.

REPRESENTATI VE KOPP offered concern regarding the two standards
as to voting in commttee and on the floor of the House of
Represent ati ves.
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[ Sec. 2, AS 24.60.030(g)], page 2, lines 19-23, which read as
foll ows:

(g0 ... a legislator may not vote on a question
before a commttee of the |legislature, and shal
reqguest to be excused from voting on a question before
a house of the |egislature,

REPRESENTATI VE KOPP explained that the provision related to a
| egislator having a conflict. He surmised that iif the
| egislator, while on the floor of the House of Representatives,
can rise and at |east have their coll eagues vote, although, if
the legislator is in a commttee they lose their vote. Al ong
the friendly anendnment |ines, he said, one vote in a conmttee
can be significant, particularly in the other body with |ess
menbers.

MR. JOHNSTON noted that the sponsor has been discussing that
issue and is open to a friendly anendnent.

1: 55: 55 PM

REPRESENTATI VE LEDOUX asked M. Gardner whether the substantia
interest test in this bill mrrors what is required by the
ethics rules. She further asked whether the ethics rules
require a legislator to report "just about everything?" She
then turned to the exanple of sonmeone working for a union and
right-to-work legislation before the legislature, and asked
whether the ethics rules requires a legislator to reveal that
i nformation.

MR. GARDNER answer ed, probably not. He opined that in expanding
the hypothetical a bit, say a nenber was part of a larger state
union, or even a smaller boutique union, according to the ethics
opinions he read and the thinking of the Select Committee on
Legislative Ethics, if a legislator is in a substantial class of
persons simlarly situated and the legislator's interest is
neither here nor there wth respect to the issue, a |egislator
woul d not have to disclose in that circunstance. He returned to
an earlier question and comented that he suspects many
| egi sl ators woul d chose to do so out of an abundance of caution,
but technically they would probably not need to disclose in that
ci rcunst ance.

1:57: 45 PM
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REPRESENTATI VE LEDOUX followed up and noted that when the
| egislature was voting on a tax bill, approxinmately ten year
earlier, soneone ended up with ethics problenms for not declaring
a conflict before they voted when they had allegedly discussed
enpl oynment with a conpany involved in oil field services.

MR. GARDNER offered that in preparing for his testinony, he
reviewed a couple of advisory opinions, and then referred to
Advi sory Opinion, Nunber 2013/01. He explained that the issue
was whether a legislator, who also worked for a natural resource
conpany that mnmde nobney extracting natural resources, had a
conflict in terms of voting on bills affecting that industry.
He explained the process was a fact intensive inquiry. The
commttee reviewed the duties of the individual in relation to
t he conpany, weighed whether or not the legislator had a key
financi al i nt erest or j ust strategic deci si on maki ng
responsibilities and their annual salary was conpensated the
same as other nenbers, and whether or not the person was on
unpaid leave from the enployer during the session. The
commttee concluded there was no conflict in that situation. He
explained that the Select Committee on Legislative Ethics wll
conduct a factual inquiry, nore of a drill down to exactly what
interest a person nmay have in an organization, and in the case
of the 2013 Advisory Opinion, the answer was no, no conflict.

2:00:31 PM

REPRESENTATI VE LEDOUX asked whether there is currently anything
in the uniform rules precluding the clerk from identifying the
person who nmade the objection when a legislator has asked for
abstenti on.

MR. GARDNER responded that Uniform Rules 9 and 34 instructs the
clerk on what to include in the Journal, and opined that those
rules are basically silent on this issue. The question nmay be
past practice and precedent with respect to the Chief Cerk and
the Senate Secretary including abstention requests or other
aspects of that process in the Journal. The answer is no, but
he said he will followup if he learns sonething else |ater.

2:01:45 PM

REPRESENTATI VE  EASTMAN asked, under this bill, after a
| egislator declares a conflict of interest, whether there is a
point a legislator can pause or withdrawn their request to be
excused from the vote on the floor of the House of
Represent ati ves. He noted that Alaska is different from other
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states wherein Al aska may have only five nenbers on a conmittee
and in certain situations possibly not all five nenbers are
present and a single vote directly inpacts a district, which is
unli ke New Hanpshire with 12 tines as nmany nenbers in its state
house. He opined that a reason Alaska's process is the way it
is today, is so that it does not come into a situation where a
district is being deprived of their vote unless there is a very

good reason for doing so. He queried whether there is a
[ process], wunder this bill, for a legislator who wants to
declare a conflict but doesn't want to disadvantage their
district. Currently, he asked, can a legislator rise and

declare their conflict and not be under the inpression there is
a high likelihood their district would be deprived of their
vote. O, he asked, once the legislator starts down the road of
declaring a conflict whether there is a point in which they can
say they want to take it back. He remarked that a |egislator
does not have the ability to vote against their own abstention
under this |egislation.

2: 05: 47 PM

REPRESENTATI VE GRENN reiterated that it is the choice of the
| egislator thenselves to rise and declare their conflict of
interest and in the event there is a conflict of interest based
on this legislation, the hope is that they would rise and
declare the conflict. Wth regard to whether a |egislator can
take back their declaration md-objection, he opined that is
sonething he would look into to determne what it mght |ook
like, and how the uniformrules may be affected. He reiterated
that in making a public declaration of an actual honest conflict
of interest based on this legislation, the |egislator would have
to question thensel ves whet her they should be voting.

2:06: 53 PM

CHAI R CLAMVAN opened public testinmony on HB 44 and HCR 1.

2:08: 02 PM

MARGO WARI NG League of Wnen Voters, said she is speaking on
behal f of Pat Rednond, President of the Board of the League of

Wnen Voters, and read Ms. Rednond's letter as foll ows:

Dear Representative Caman, Chairman of the House
Judiciary Commttee.
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The League of Wnen Voters of Alaska urges you to

support House Bill 44 and send it on to its next
commttee of referral. Transparency in governnment is
inmportant to the League at all levels, local, state
and national. Wen an elected official has a conflict
of interest, that official should not be voting on the
| egi sl ati on under consideration. One of denocracy's

greatest challenges conmes when citizens no |onger
t hi nk governnent represents, or cares, about them and
in response fail to participate.

W can see this erosion of confidence in the declining
nunbers of citizens who participate in our elections.
Part of what restores confidence is making it clear
that Jlegislators do not wuse their position for
per sonal gain.

W applaud the bill's sponsor for seeing that one way
to restore confidence is to change the rule that has
allowed legislators with a conflict to be excused from

voting -- fromnot voting. In this way, voters can be
sure that the vote cast is not done for personal
benefit. W often hear supporters of the current

practice say that to not vote is to deprive a district
of its voice. The answer to that is that a vote cast
under a cloud also deprives voters of knowi ng that the
vote was cast for the benefit of the district, and the
state.

Agai n, thank you for giving the League the opportunity

to speak in support of a bill that strengthens our
denocracy. Sincerely, Pat Rednond, President

2:10: 14 PM

REPRESENTATI VE LEDOUX asked whether she believes this bill goes
far enough.

M5. WARING answering as a private citizen and not representing
the League of W nen Voters, said her personal opinion is that
the bill does not go far enough.

2:11: 07 PM

FRED TRIEM Attorney, said his opposition to HB 44 is based on

the Separation of Powers Doctrine in that it teaches that one
branch of governnent cannot regulate the internal affairs of
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anot her branch, and the court system has its own regulation
about recusal of judges for conflict of interest. His objection
to HB 44 is based upon the notion that it would transfer
authority from the legislature to the judicial branch the
authority to regulate internal affairs within the |egislature,
and the legislature's internal affairs can be properly addressed
within the legislature's uniform rules. The | egislature should
not convey through the judicial branch the authority to make
decisions about the Ilegislature's internal process, and the
uni form rul es should address the issues presented in HB 44. As
a footnote, he added that in the event the conmttee goes
further with HCR 1, he suggested that the conmittee address the
two categories of objections or concerns Representative LeDoux
rai sed when consi dering anendi ng the uni formrul es.

2:14: 05 PM

MR TRIEM noted that the fiscal note is not a conplete
description of the potential effect of this |egislation because
it overlooks the litigation that would be generated and the
effect on the judicial branch by the duty of having to decide
cases sent to the judicial branch as a result of |egislation
enacted here. For exanple, he referred to the chart and stated
that in the event HB 44 is enacted, it depicts where disputes
will arise and what a person would do if they were adversely
involved in a dispute created by this |egislation. The
judiciary branch should not be involved in deciding issues
within the province of the legislature, which is the Separation
of Powers Doctrine, and that is the ultimte source of his
obj ection, he said.

2:16: 44 PM

REPRESENTATI VE EASTMAN referred to his statenent that he shares
the two categories of objection Representative LeDoux had
referenced earlier, and asked himto summari ze those objections.

MR. TRIEM said that Representative LeDoux identified a problem
found in the upper right hand corner of the chart. The first
issue is that the objection made under the current rules, the
objector is not identified in the record which is a form of
anonynous | egislation, and he opined that it offends the notion
of a public legislature with accountability. He deferred to
Representati ve LeDoux regarding the second objection.

2:17:44 PM

HOUSE JUD COW TTEE -21- January 27, 2017



REPRESENTATI VE EASTMAN said he sinply wanted it in the record
agai n.

2:17:55 PM

REPRESENTATI VE LEDOUX said she was discussing the soft threshold
and opined that this bill is a good start. In thinking of the
nunber of things soneone would have to declare the conflict on
and perhaps not vote, she said she could only think of things
that m ght have been in the capitol budget in the old days when
there was still a capital budget. Under this bill, a |egislator
would still vote on a capital budget, so any little grant that
mght go to an organization a legislator may have interest in,
the legislator would still be required to vote because it is a
budget item For exanple, say notor fuel 1is before the
| egislature and a legislator is president of an airlines and the
| egislation inpacts all airline conpanies, it would not be a
conflict. Even though, she comented, it appears to her that it
is a conflict, which is why people in an excess of caution would
declare them as conflicts. After nine years in the |legislature,
she said she has never seen an instance where soneone declares a
conflict and sonmeone does not object, so no matter the conflict
the person is voting on it. That is, of course, a policy
guestion and it sounds like virtually every other state and
muni ci pality has resolved that conflict question differently.

2:20:56 PM

MR. TRI EM advi sed that the judicial system resolves the conflict
of interest issue by a common law rule that relies upon the
i ndi vi dual judgnment and conscience of judicial officers. He
opined that the legislature can follow that exanple and rely
upon individual judgnents wthout this fornal rul e, and
suggested pursuing HCR 1, but not enact HB 44.

2:21:50 PM

REPRESENTATI VE FANSLER surm sed that M. Triem supports this as
an adjustnment to the wuniform rules, and that is where he
believes a change simlar to this should be nmade.

MR. TRI EM agreed enphatically.

2:22:15 PM

REPRESENTATI VE FANSLER asked whether there was still t he
potential, even if it is in the uniform rules, that it would
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eventually find its way into the judicial systemif there was a
conflict.

2:22:28 PM

MR TRIEM responded that it is Jless likely because the
Separation of Powers Doctrine and courts are extrenely rel uctant
to ness in the internal affairs of other branches of governnent,
particularly in the |legislative branch. He related that a
person would have an extraordinary burden to try to convince a
superior court judge to decide an issue involving the
interpretation of the wuniform rules of the Alaska State
Legi sl ature.

2:23:18 PM

DOUG.AS MERTZ advised that for nany years he was an assistant
attorney general and his duties included being the "ethics
guru,” the person in charge of admnistering the Al aska
Executive Branch Ethics Act (Chapter 39.52). He pointed out
that as an attorney of 40 years he is also famliar with the
Al aska Rules of Judicial Conduct and how it affects judicial
conflicts of interest. {eaned from his experience, he related,
is that two-thirds of the branches of government in Al aska have
the rule that if a person has a conflict of interest, the person
does not take official action. It is only the |egislature that
has arrogated to itself an exenption from that rule, one that
for many years has resulted in no one being disallowed to vote
on particular measures. This is not only the sole exception to
the way ethics are adm nistered in Alaska, as has been noted, it
is also the exception anong the states.

MR. MERTZ pointed out that the comon law of ethics is
consistent with the rule in the two other branches of governnent
wherein if a person has a conflict they do not take officia
action. Currently, the sponsor substitute to HB 44 is stil

defective in that it would allow a nmpjority to say the person
has to vote anyway. He stressed that this is a mjor exception
to the coormon law rule and to the rule in the other two branches
of governnent. This leads him to question whether the way
el ected officials are held in regard by the public has sonething
to do with the fact that the |legislature considers itself exenpt
from the usual ethics rules. He urged the conmittee to nobve
forward with HB 44 and HCR 1 and to essentially enact the conmon
law rule that if a legislator has a conflict of interest, that
legislator may not take official action. It is fair that
| egislators can tweak the definition of what is a conflict of
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interest but, he reiterated, once a legislator has a conflict of
interest they should not take official action.

2:26:10 PM

REPRESENTATI VE LEDOUX offered that a legislator is working for a
conpany which is inpacted by legislation, so the |egislator
declares a conflict, and under this bill the |egislator would
still wvote. She asked how that would work in the other two
branches of governnent.

2:27:02 PM

MR. MERTZ explained that in those cases, the legislator would
still have to look at the definition of what a substantial
conflict of interest is, what the threshold is, and whether it
is mnor and sonething that affects everyone. For exanple, he
opi ned no judge would recuse herself when a question was before
her regarding the permanent fund dividend (PFD) because everyone
receives a PFD. On the other hand, if it had sonmething to do
with the enployer of the judge's spouse, or the executive branch
official's spouse, directly affecting them and no one else,
that's on the other side of the |edger. He extended that it is
difficult to determ ne where to draw the |ine, and he was unsure
whether it made sense to do it legislatively other than saying
"substantial conflict of interest” and defining it in general
terms, as the bill does. He warned that it can't be defined too
cl osely because by defining it too closely, situations are |eft
out and later it <could be decided they should have been
i ncl uded.

2:28:16 PM

REPRESENTATI VE LEDOUX pointed out that as the bill currently
reads, it clearly allows the president of a conpany to vote on
legislation that is not targeted at his specific conpany,
al though the industry is inpacted by the |egislation.

MR. MERTZ stipulated that Representative LeDoux was correct if
the legislation inpacted a substantial nunber of conpanies, and
not just the one.

REPRESENTATI VE LEDOUX said that that is what this |egislation
does.

MR. MERTZ agr eed.
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2:29:19 PM

REPRESENTATI VE LEDOUX offered a scenario that a judge's husband
is the president of a conpany that would be inpacted by a
judicial decision, and asked how that would work in the judicia
branch. For exanple, a couple of years ago there was litigation
about the constitutionality of retroactive legislation related
to the real estate industry. She explained that many real
estate people believed that if a particular piece of |egislation
was declared unconstitutional that it would have a significant
del eterious effect on everyone in the profession. In the event
the judge's husband owned a real estate conpany, would that
judge be allowed to rule on that case, she queri ed.

MR. MERTZ opined that in the judicial branch, the judge would
have to recuse herself if for no other reason than out of an
abundance of caution and to avoid the appearance of inpropriety.
On the other hand, if the legal question had to do with an
application of a tax to all corporations, it probably wouldn't
have that result.

2:31:41 PM

CHAIR CLAMAN referred to M. Triem s analysis suggestion that
anending the statutes creates a separation of powers issue and
he asked whether M. Mertz concurred.

MR. MERTZ replied that he appreciates M. Triems sensitivity to
constitutional issues, and opined that he is probably wong.

CHAIR CLAMAN surm sed that his view was that the statute could
be amended w thout creating a conflict in the constitutional
area of separation of powers.

MR. MERTZ agr eed.
2:32: 37 PM

RAY METCALFE said that he works wth Enphasis for Ethical
Government, and advised that he was working with the federal
government before it "busted VECO and jailed six |legislators for
taking bribes.” He said he was in the legislature in the 1970s
and 1980s, and it was obvious to him that bribery was ranpant.
He watched a chairman in the Senate Finance Commttee, buy a
pi peline canp for $300,000, and then try to sell it back to the
state for $3 nillion for a prison. This chairman was the
| egislator who put the noney into the Senate Finance Conmttee
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bill, he stated. He said he saw another |egislator nove a
Certificate of Need to her famly, another |egislator took a
$10,000 paynent to assist a private organization in receiving
appropri ations.

MR. METCALFE advised that in 1801, Thomas Jefferson wote the
rules for the U S Senate, and M. Mtcalf paraphrased "and if
you were a nenber of the U S. Senate, and you had any interest
what soever in the issue before you, you not only had to not

vote, you had to withdraw, you had to |eave the room" In
recent years, the US. Supreme Court gave Anerica Ctizens
United v. Federal Election Comm ssion, 558 US. __ (2010), and

also a way to fix it, yet a lot of people are not paying mnuch
attention. He turned to a State of Nevada ethics case that went
before the U'S. Suprene Court, and explained that after a
canpai gn nmanager got his person elected, he brought his best
friend in, the canpaign manager advised the elected official
that his best friend needed a gamng permt, and the elected
official helped the best friend obtain a gamng permt. He
described the Nevada conflict of interest statute as "totally
broad,” and said he would | oosely paraphrase the Nevada confli ct

of interest statute, as follows: "If you have a conflict, you
may not vote. It's not quite that sinple but that's effectively
what it says.”™ The jury in this case decided that the elected
official did the canpaign manager a favor to repay him for the
work he did on his canpaign. The elected official was
convi ct ed, and the Nevada Suprene Court overturned the
conviction because it decided the conviction violated his free
speech, and his obligation to represent his constituency. The
State of Nevada took the case to the U S. Suprene Court and the
US. Suprenme Court "slamred the Nevada court” in a 9 to O
deci si on. The U S. Suprenme Court said that speech did not
belong to him - it belonged to his constituents, and that the

statute in the State of Nevada said that under these
circunstances the elected official cannot vote; therefore, the
elected official cannot not vote. He then turned to the VECO
Cor por ati on deal

CHAIR CLAMAN interjected that M. Metcalf had about 15 seconds
on his five m nutes.

MR. METCALF said he has heard "a bunch of reasons for
obj ection", he has been working on this issue for many years
and would answer any questions regarding this type of
| egi sl ation.

2:38: 23 PM
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JOHN PUGH said he was testifying as a citizen living in Juneau,

and would like to coment on two inportant issues regarding
transparency, not specifically on the bill. Currently, he
opined, legislators are erroring on the side of [caution] as
nmost nmenbers will rise and say they are a nenber of a union, or
work for an oil conpany, and so forth. He said he would hope
that that continues and this bill does not suppress the fact
that people do error on the side of disclosing a possible
perceived conflict, if not in their district, across the state.
It is inmportant, he stressed, to not have this bill sonehow

suppress legislators fromrising when they believe there nmay be
a perceived conflict.

MR. PUGH referred to the idea of putting it on the record, and
described that as transparency, and why it is not currently put
on the record is a nystery to him because that information is

i mportant as well. In that regard, citizens can |look at the
record and ascertain who declared they may have a perceived
conflict of interest. In moving forward, he asked that the
commttee put those two issues into context, and make sure this
bill doesn' t actual ly suppr ess per cei ved conflicts by

| egi slators because that wuld be Iless transparency, he
stressed.

2:40:29 PM

REPRESENTATI VE LEDOUX asked whether it is appropriate that the
person objecting also be put on the record.

2:40: 38 PM

MR. PUGH expressed yes, and further expressed that it is very
i nportant because it is part of the legislative process and the
record should be the record.

2:41: 06 PM

CHAIR CLAMAN, after ascertaining no one further wshed to
testify, closed public testinony in HB 44 and HCR 1.

CHAIR CLAMAN comrented that it appears there nay be sone
interest in amending the bill.

2:41: 16 PM

The conmttee took an at-ease from2:41 p.m to 2:47 p. m
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2:47:20 PM
MR. GARDNER sai d he was avail abl e for questions.
2:47. 43 PM

REPRESENTATI VE EASTMAN asked whether there are other Al aska
constitutional prohibitions against the types of bills a
| egislature may pass. He explained that nmany of the
ci rcunst ances discussed today dealt with issues that may not be
necessarily expected to conme before the legislature, and asked
whet her there are any larger prohibitions at the constitutiona
level limting these types of conflict of interest situations
fromever taking place in the formof a bill.

MR. GARDNER replied that in the event the |egislature passes an
unconstitutional bill, such as elimnating the right to a jury
trials in crimnal cases. Cearly, the constitutional limts on
what the legislature can do is the function of the court to nake
the call on whether a statute is unconstitutional. He said he
was unsure exactly what Representative Eastman was asking in the
context of this bill.

2:49: 27 PM

REPRESENTATI VE EASTMAN responded that he is not thinking in the
context of that broad of a situation, but rather nore specific
types of legislation in ex post facto |aw For exanple, a bill
of attainder, corruption of blood, or any of those types of
prohi bitions inposed upon the state legislature as a branch of
government by the state constitution.

MR. GARDNER asked whet her Representative Eastman was | ooking for
an exanple of a situation where there was a constitutional
restriction on the legislatures, on |egislators.

2:50: 15 PM

REPRESENTATI VE EASTMAN said M. Gardner was correct, and he was
wonderi ng what those mght be, if any.

MR. GARDNER answered it could be the restriction the |egislature

has under Article |1, Section 19, Local or Special Acts, which
read:
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The | egislature shall pass no local or special act if
a general act can be nmade applicable. Wether a
general act can be nade applicable shall be subject to
j udi ci al det ermi nati on. Local acts necessitating
appropriations by a political subdivision my not
becone effective unless approved by a majority of the
qualified voters voting thereon in the subdivision
af f ect ed.

MR. GARDNER expl ained that a |egislature cannot pass a bill that

benefits a particular conmunity because bills nmust all have
statewi de application. Therefore, he related, the legislature
does have a restriction on what it can do in certain

ci rcunst ances.

CHAI R CLAMAN advi sed Representative Eastman that his questions
appear to be far afield of the topic of the bill.

2:51: 28 PM

MR. JOHNSTON related that Representative Genn had to leave to
attend another neeting, Representative Genn extended his thanks
for allowing himto present today, and that Representative G enn
| ooks forward to working with the committee on the bill.

[ HB 44 was hel d over. ]
[HCR 1 was hel d over. ]

2:52:46 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:52 p. m
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