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ACTI ON NARRATI VE

10: 01: 32 AM

CHAIR LOQUI SE STUTES called the House Special Comittee on
Fisheries neeting to order at 10:01 a.m Represent ati ves
Stutes, Tarr, Chenault, Fansler, and Eastman were present at the
call to order. Representatives Neunman and Kreiss-Tonkins
arrived as the neeting was in progress.

HB 14- LEG APPROVAL OF BRI STOL BAY SULFI DE M NE

10: 01: 44 AM

CHAI R STUTES announced that the only order of business would be
HOUSE BILL NO. 14, "An Act relating to the Bristol Bay Fisheries
Reserve; and providing for an effective date."
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10: 03: 09 AM

REPRESENTATI VE FANSLER noved to adopt the proposed commttee
substitute (CS) for HB 14, Version 30-LS0161\D, Shutts/Bullard
1/27/17, as the working docunent.

10: 03: 31 AM

CHAI R STUTES obj ected for discussion.

10: 03: 37 AM

REPRESENTATI VE  ANDY  JOSEPHSON, Al aska State Legislature,
presented the changes contained in the proposed CS for HB 14, to

Wit: page 1, line 11, inserted " wldlife"; page 2, line 8,
inserted " nodi fications"; [ page 2], line 22, i nserted
"wWwldlife"; and page 3, line 8 inserted "wildlife". He referred

to the commttee packet and the handout titled, "SUMVARY OF
CHANGES," to paraphrase the statenent, which read as follows
[original punctuation provided with sone formatti ng changes]:

There are three changes to the original version of the
House Bill 14 that occur in the Commttee Substitute.
First, the original version protected the "fisheries"

of the Bristol Bay Fisheries Reserve. The term
"fisheries' was defined within the bill as meaning
"subsi st ence, per sonal use, sport, or commerci al

fisheries as (they are defined in existing statute.)"
This definition read only to include those species and
habitats as they relate to human use. The Conmittee
Substitute has added in the terns 'fish' and
'wildlife' to offer nore broad protections to life
within the Reserve, not just those species and areas
used by humans. These terns are inserted into other
areas of the bill where appropriate.

Further, the geographic area described in the original
bill was the Bristol Bay Fisheries Reserve which is a
distinct area delineated in statute and adm nistrative
regul ati ons. The Committee Substitute expands this
area to include the entire watershed of the Reserve, a
significantly |larger scope. The definition of
watershed can be found in state and conmon |aw
jurisprudence.
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Finally, the term 'nodification' was inserted under
the definition of ‘'permts and authorizations' to
i ncrease specificity.

REPRESENTATI VE JOSEPHSON pointed out that wherever Reserve
appears it refers to the Bristol Bay Fisheries Reserve (BBFR) as
establ i shed by Governor Jay Hamond, 1972.

10: 06: 28 AM

CHAIR STUTES renoved her objection, and wthout further
obj ection Version D was before the commttee.

10: 06: 41 AM

REPRESENTATI VE JOSEPHSON said the context of the bill was
derived fromthe voter initiative passed in 2014. The intent of
HB 14, he said, is to strengthen and broaden the scope of the
initiative and conmunicate a clear nessage to mne devel opers
that the tough standards, which they thenselves purport to
deliver, will be expected by the state and upheld in statute for
the protection of fisheries by requiring best scientific
practices, including peer review The proposed standard does
not yet exist, and it will provide the legislature with a degree
of confidence beyond what is currently held, as the permtting
process does not require a high level of scrutiny. The bill
requires that the commssioners of the three |and agencies,
Depar t ment of Nat ur al Resour ces (DNR) Depar t ment of
Envi ronnental Conservation (DEC), and the Al aska Departnent of
Fish & Ganme (ADF&5, nust have independently reviewed, inter-
agency, peer reviewed studies prepared. The initiative focused
on having the legislature be the deciding body whether or not a
| arge-scale, netallic, sulfide mning operation should be
allowed to locate within the watershed of the Bristol Bay
Fi sheries Reserve. By having the three departnment conmm ssioners
endorse the science behind the proposal, the legislature could
confidently approve the operation. He expressed a definite,
personal lack of confidence in the current process. As an
exanpl e, he said, having posed a question to discover actionable
outcones of permt approvals and denials, the response showed
that the Division of Mning, Land, and Water has only rejected
108, of 7,971 received and considered [during the ten year
period of 2003-2013]. Also, criticismof the initiative and the
bill has focused on a certain part of the state being targeted
for this |egislation. However, the Al aska Suprene Court, in
Hughes v. Treadwell, No.S-15468, (2015) allows for the action
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and referred to the case law opinion to paraphrase | anguage,
which read as follows [original punctuation provided]:

According to a report prepared by the University of
Al aska Anchorage's Institute of Social and Economc
Research titled "The Econom c |nportance of Bristol
Bay Sal nmon Industry,” the Bristol Bay sockeye fishery
"is the world's nost valuable wld salnon fishery, and
typically supplies alnost half of the world' s wld
sockeye sal non."

We conclude that Bristol Bay's unique and significant
bi ol ogi cal and economc characteristics are of great
interest not just to the Bristol Bay region but to the

state as a whole. W also conclude that 12BBAY's
purpose - to protect "Bristol Bay wld salnon and
waters" - is legitinmate. And we conclude that 12BBAY

bears a fair and substantial relationship to the
initiative's legitimte purpose.

The sponsors of 12BBAY certainly could have proposed
an initiative of statew de application, but instead
they chose to focus on a very inportant fishery in a
single region. As we explained in Pebble Limted
Partnership, however, "legislatures routinely nust
draw lines and create classifications."

10:12: 15 AM

REPRESENTATI VE JOSEPHSON said the Suprene Court has affirned
that targeting the Bristol Bay area is a legitimte action, and
applying the standard throughout the state is the legislature's
prerogative. The bill lays out that the interagency, peer
reviewed, reports wll be conducted and if there is any
significant change made to the original plan, the findings nust
be revisited before the matter wuld be presented to the
| egislature. He noted that the standard of reasonable doubt may
seem odd, however, other states, such as Wshington, have
inposed this requirenent in forestry |[|aws. Al so, t he
Commonweal th of Pennsylvania, a major mning state that hosts a
high level of fracking, inposes a rigorous standard through the
application of Pennsyl vani a Code 886.10(12), whi ch he
paraphrased in order to stress the reasonable doubt standard.
He directed attention to the conmttee packet and the abundance
of support letters for the bill. Finally, he cautioned that
given the focus of the new federal adm nistration, the
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protective onus for Alaska is on the residents and the
| egi sl ature.

10: 16: 36 AM

REPRESENTATI VE EASTMAN asked whether Bristol Bay is singled out
because it nerits an increased |evel of scrutiny or is it being
used as the locale for a pilot project prior to application to
t he remai nder of the state.

REPRESENTATI VE JOSEPHSON responded that a culture exists to nake

Al aska a "salnon first state.” The Suprenme Court has indicated
that it is not unreasonable for the state to consider Bristol
Bay as an area that requires extra protection. The high

standard could certainly be applied to anywhere in Al aska.
However, Bristol Bay hosts the greatest sockeye salnon fishery
in the world and inposing a high standard is entirely
appropriate, he stressed

10: 18: 47 AM

REPRESENTATI VE NEUVAN referred to the bill, page 2, section 2,
that stipulates the role of the conmissioners prior to
| egi sl ati ve recommendati ons being made, and said it nay require
the pronulgation of a trenmendous nunber of regulations. He
asked what the sponsor envisions in this regard.

REPRESENTATI VE JOSEPHSON responded that the bill requires a
nunber of findings, and the departnent would need to consider
any additional regulations in order to conply. He opined that
this neasure is the nost inportant environnental, fisheries
decision in Alaska history, and it may require sone effort.

REPRESENTATI VE NEUVAN asked for clarity regarding the federal v.
state purview for the area in question.

REPRESENTATI VE JOSEPHSON explained that the area enconpasses
both state and federal | ands, and the proposed mning
devel opments are located in a m xed use area.

REPRESENTATI VE NEUVAN directed attention to page 1, line 11, and
noted the addition of "fisheries, fish, or wildlife," and asked
whet her the use of the term "fish" could be construed to nmean an
i ndi vidual fish
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REPRESENTATI VE JOSEPHSON conj ectured how the |anguage n ght be
read by a lawer and the term could be considered singular or
pl ural .

REPRESENTATI VE NEUVAN said it would be helpful to clarify the
use of the termin keeping with the intent of the bill.

10: 23: 43 AM

REPRESENTATI VE JOSEPHSON said the bill is not just about the
Pebbl e Partnership, and pointed out that 11 other clains exist
in the region, and pointed out that the Donlin Gold mine falls
outside of the area, along with other mning threats that effect

the Bristol Bay area. The intent is to mrror a bill addressing
sulfide mning with the law that prohibits oil exploration in
the same area. At an April, 2015, neeting, the Board of

Fisheries (BOF) wanted to take a precautionary approach, under
Title 5, for managi ng sustai nabl e sal non fisheries, and the bil
saf equards that concern along wth placing a burden on mning

conpani es. The mning conpanies are poised to effect a
per mmnent change to the Southwest culture of Alaska, and thus,
the bill represents a reasonable standard to apply, he

mai nt ai ned.

10: 26: 09 AM

REPRESENTATI VE CHENAULT asked for a walk-through of how a
proposed change to a previously approved permtting requirenent
m ght be handl ed. He asked: what vote requirenent would be
needed for approval on the floor of the legislature; will there
be added costs assuned by the legislature, |acking technical
staff; and whether any change to a permt would require
additional |egislative approval prior to a project continuing
through the permtting process.

REPRESENTATI VE JOSEPHSON said changes to the permt would not
create an inpedance to the process, and interagency peer review
woul d be considered dispositive; nodifications as defined on
page 2, lines 7-13. A permt would be brought to each body only
once for a mmjority vote, based on the facts provided at the
tinme. G ven the rigorous standards, he nmmintained that the
guestion would be one of trust. |If the test applies, litigation
woul d be dispensed with based on the standard of conpliance as
attained by the developers. He directed attention to the fisca

notes contained in the comittee packet, several of which are
zero, as sonme expenses are absorbed via designated departnenta

funds, and said developers may also be responsible for sone
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agency costs. He referred to, and paraphrased from a report
[Institute of Social and Econom c Research (ISER) in the College
of Business and Public Policy at the University of Al aska,
titled, "The Economic Inportance of the Bristol Bay Salnon
| ndustry,” prepared for the Bristol Bay Regional Seafood
Devel opnent Associ ati on by Gunnar Knapp, Muhcine CGuetttabi, and
Scott CGoldsmth, Executive Summary, page 1, 4/13], which read as
fol |l ows:

In 2010, harvesting, processing, and retailing Bristol
Bay salnmon and the nultiplier effects of these
activities created $1.5 billion in output or sales
val ue across the United States.

REPRESENTATI VE JOSEPHSON argued that given the docunented,
econom c value of the fishery, it would be cost effective for
the legislature to allocate a few hundred thousand dollars to
ensure the preservation of an industry worth $1.5 billion.
Future generations, he predicted, will certainly be appreciative
of the effort.

REPRESENTATI VE CHENAULT said it would be appropriate to hear
directly from the departnents involved in issuing pernmts to
confirm that costs associated with HB 14 can be absorbed wthin
budgetary constraints. Further, if funding is being set aside
by any agency, it should be disclosed to the |egislature.

10: 32: 07 AM

REPRESENTATI VE NEUVAN reiterated interest in hearing from the
depart nents. He opined that the existing standards are
considered to be highly effective, and perhaps nothing further
IS necessary.

10: 33: 00 AM

CHAI R STUTES opened public testinony.

10: 33: 59 AM

DEANTHA CROCKETT, Executive Director, Al aska Mners Associ ation
(AMA) , comented on HB 14, paraphrasing from a prepared

st at enent which read as follows [ origi nal punct uati on
provi ded] :
The Al aska M ners Associ ation ( AMA) is t he

prof essional trade association for Al aska s mneral
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industry, including small famly run placer nines;
| arge-scale nmines and projects, and the contracting

sect or t hat supports Al aska's m nes. We're
represented in eight statew de branches: Anchor age,
Denal i, Fai r banks, Hai nes, Juneau, Kenai

Ket chi kan/ Pri nce of \Wal es, and None.

|'"'m here today to provide coment on HB 14, which
suggests anendnents to the Bristol Bay Forever ball ot
initiative passed by voters in 2014.

At the time the citizen's initiative titled the
Bristol Bay Fisheries Reserve was before voters, we
heard from proponents that it woul d strengthen
envi ronnent al protection and enhancenent for the
Bristol Bay region by requiring the Al aska Legislature
to take action for final authorization of a mne

within the watershed. The bill is witten so that
such action would take place after the mne had
obtained the dozens of state, local, and federal

permts required to nove forward W th m ne
devel opnent .

AMA didn't choose to engage in opposition to the 2014
Bristol Bay Forever initiative because the law is

clearly unconstitutional. It violates the separation
of powers doctrine, which specifies that t he
| egislature enacts laws and the executive branch
i npl enents and executes | aws. It created laws via
ball ot box resource managenent, and not through
del i berate, technical consideration. The Legislature

must now review and approve permts after they are
issued by the executive branch, and after the
t echni cal experts at our regulatory permtting
agencies have evaluated and approved them Thi s
process is called "legislative veto" and the Al aska
Suprene Court has repeatedly said that a legislative
veto is unconstitutional. Additionally, as |awrakers
| ask you: Does the |egislature have the technica
staff necessary to evaluate the conplexities inherent
in permtting decisions? Do you even have the tineg,
especially in a 90-day session, to thoroughly eval uate
this type of decision?

To add to the flagrant legal issues, the initiative

created what is clearly special and local |egislation.
Wy single out a resource project in Bristol Bay? Wy
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not have the sane legislative authority and approva
for projects located in the Cook Inlet drainage, the
Yukon- Kuskokwi m  drai nage, the North Sl ope, t he
Al eutians, and the Copper River drainage? Wy would
we guide permtting decisions in Al aska by making one
set of rules for decisions in the Bristol Bay region
while we have a different set of rules governing
permtting requirenents in the rest of the state? The

bill sponsor notes that a |egal opinion expresses no
conflicts, but | caution you that should HB 14
proceed, I woul d  expect to see fornal | egal

chal | enges.

Amending the initiative via this bill, HB 14, is only
making bad policy worse, and we urge you undergo
significant | egal revi ew prior to adopting
| egi sl ati on. I t politicizes Alaska's resource

permtting process by having state agency decisions
subject to review and approval by politicians rather
than professional technical agency staff wth the
expertise to truly exam ne a proposed project.

Some may be surprised to learn that the law is
actually less protective than existing statutes
because it renoves judicial scrutiny. Adm ni strative
actions by agencies in the permtting processes are
governed by clear |egal standards and subject to |egal
review in the court system The judicial branch
serves as an inportant check and bal ance to assure all
interested parties of a lawful and careful process.

In contrast, this bill requires the legislature to
make a finding and pass a statute to approve a
proj ect . But any vote of the legislature is

i nherently a political decision, and such a vote would
typically be imune fromlegal challenge.

To concl ude, I assure you that this type of
legislation sends an alarmngly negative nessage to
the investnent community that Al aska is unstable when
it comes to permtting. It could inpact future
i nvestnment and job opportunities for all Al askans, at
a tine when we so desperately need economi c diversity.
W urge you to consider that Al aska has a stringent

r obust envi ronment al permtting and over si ght
structure, and devel opnent projects in the state, no
matter where they are |ocated, should be evaluated
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t hrough that process. HB 14 is bad policy and should
not be passed fromthis Commttee.

10: 36: 33 AM

REPRESENTATI VE TARR asked if the <constitutionality of the
initiative has been challenged follow ng the public vote.

M5. CROCKETT said no opposition canpaign occurred during the
initiative process; however, post vote, a group challenge was
| odged, with an unsuccessful outcone. However, should the bil
pass, nore |legal challenges nay arise, she anticipated. To a
followup question she agreed to provide further information
regardi ng the disposition of the defeated court case.

10: 39: 27 AM

NELLI WLLIAMS, Alaska Director, Trout Unlimted, stated support
for HB 14, paraphrasing from a prepared statenment, which read as
follows [original punctuation provided]:

| am the Alaska Director for Trout Unlimted and here
to testify in support of HB 14 on behalf of our 1,000
menbers and the dozens of sport fishing busi nesses who
operate in Bristol Bay.

The threat of large scale hard-rock mnes |ike Pebble
IS nothing new Al askans have been living in the
shadow of Pebble and their enpty prom ses for over a
decade. That is a very real threat to the 14,000 jobs
and $1.6 billion econony that is currently out there.

Over the past many years Al askans, led by local tribes
and fishernen have repeatedly opposed Pebble and asked
for protections for Bristol Bay. That concern grew
even nore when Al askans watched the tailings dam break
at the M. Polley mne [British Colunbia] and the
subsequent inpact to fishery jobs and culture there
The sanme conpany who built the failed dam designed the
danms i n Pebbl es pl ans.

Recently notable is that 65 percent of Al askans
(including a majority in every precinct of the state)
voted for increased protections for Bristol Bay. Qur
current |aws are not enough.
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| am a nother of two young Kkids. Li ke many Al askan
famlies some of our happiest nonments are in a boat or
al ong a river bank.

We, all of us, have a responsibility to make sure
Al askan famlies now and in the future have clean fish
filled rivers to use and enjoy.

We cannot afford to sit back and let a foreign mning
conpany call the shots.

| urge our state leaders to listen to [and] stand up
for Alaskan fam lies and businesses and do everything
in your power to protect Bristol Bay's salnon and
j obs.

10: 41: 44 AM

ABE  WLLI AMS, Representati ve, Pebbl e  Partnership, stated
opposition to HB 14 and said it politicizes an established
process for permtting projects throughout Al aska. The
economcs of the region are reliant on the stability of the
process that's in place. Separation of power issues are a
concern, he said, as well as the additional | ayers of
bureaucracy that the bill would institute. It is inportant to
protect and support the fisheries in a neaningful mnner, but
resource devel opnent is al so necessary.

10: 44: 05 AM

REPRESENTATI VE TARR questi oned whet her he supported the original
initiative.

MR. WLLIAM replied, "No."

10: 44: 51 AM

REPRESENTATI VE EASTMAN asked if he plans to continue as a fourth
generation fisherman.

MR. WLLIAMS replied, "Yes." He said a large portion of the
$1.4 billion fishing industry benefits outside interests and the
majority of the 14,000 reported jobs are not held by Al askans;
however, his three boys have, or are, also entering the
i ndustry.

10: 46: 20 AM
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CHAI R STUTES asked whether he is affiliated with the Bristol Bay
Fi sheries Association, which has submtted a letter of support
for HB 14.

MR. WLLIAMS answered, "No."

10: 47: 09 AM

M KE HEATWOLE, Representative, Pebble Partnership, cited the
unresol ved constitutionality of the initiative and the questions
that remain, as previously testified to by M. Crockett. He
said HB 14 essentially creates a legislative veto; turning |aw
on its head. The bill creates a bureaucratic level to the
entire permtting process by requiring |legislative review
inclusive of nodifications and extensions. He predicted that,
given the circunstances of the process, the |egislature would be
required to review project permts on an annual basi s.
Investors may find it difficult to retain confidence for
supporting developnent in any region, as the bill politicizes
the heretofore stable, predictable permt process.

REPRESENTATI VE = FANSLER  not ed t hat t he constitutionality
guestions have been taken to the Al aska Suprene Court.

MR. HEATWOLE said the issue of special or multiple legislation
was addressed prior to the initiative vote, but the separation
of powers was not ruled upon and remains ripe for litigation.
To a followup question, he offered to provide further
i nformation.

10: 52: 07 AM

LI SA REl MERS, Menber , Iliama Village Corporation, st ated
opposition to HB 14, and said many of the villagers sold their
permts when fishing was on a downturn, and now the jobs that
Pebbl e m ght provide are needed, with the famlies of the area
being torn apart, |acking an econoni c base. Politicians should
not be making the decisions, she stressed.

10:54: 46 AM

CHAlI R STUTES announced HB 14 as hel d.

ADJ OURNVENT
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There being no further business before the commttee, the House
Special Conmittee on Fisheries neeting was adjourned at 10:55
a.m
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