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ACTI ON NARRATI VE

3:47: 23 PM

CHAIR CATHY GESSEL <called the Senate Resources Standing
Commttee neeting to order at 3:47 p.m Present at the call to
order were Senators Coghill and Chair G essel. She expected a
guorum as the neeting goes on.

3:48: 07 PM
SENATOR COSTELLO joined the commttee.

Overview. Alaska O | and Gas Conservati on Commi ssi on ( AOGCO)

3:48: 18 PM
CHAI R d ESSEL announced the first order of business would be an
Al aska O and Gas Conservation Comm ssion overview. She noted
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that the comm ssion has been in existence since before statehood
and invited Ms. Foerster to make the presentation.

3:49: 02 PM

KATHY FCERSTER, Chai r, Alaska Q' and (Gas Conservation
Comm ssion (AOGCC), Anchorage, Al aska, introduced herself via
t el econf erence.

3:49: 25 PM
SENATOR STOLTZE joined the comm ttee.

M5. FOERSTER said the AOGCC is responsible for ensuring
protection of fresh groundwat er and correlative rights,
protection of human health and safety in the operations they
over see, greater hydrocarbon recovery, and prevention of
hydrocarbon waste. By statute there are three conm ssioners: one
must be a petroleum geologist (Dan Seanount), one nust be a
petrol eum engi neer (herself), and third conm ssioner nust have
training and experience relevant to the oil and gas industry,
and that seat has been vacant for about one year.

She said people often get the AOGCC confused with the Departnent
of Natural Resources (DNR) that as the state's |andowner
representative, it is their job to ensure the state's resources
are developed for the nmaximum benefit of the state. AOGCC
regul ates the industry everywhere throughout the state doing the
five things she nmentioned earlier.

3:51: 06 PM
SENATOR STEDMVAN j oi ned the commttee.

She said the AOGCC gives the state no greater standing than
anybody else, because the departnment has to cone before the
comm ssion sonetinmes in adjudications. Also, for that reason the
AOGCC is an independent agency. Once the governor appoints a
conm ssioner he can only be renoved for cause.

3:51:52 PM

The AOGCC provides regulatory oversight in Cook Inlet, on the
North Slope, and in other renote areas of the state. New
operators and changes of operators kept them pretty busy in
2015. They tried to take advantage of the industry downturn to
fill their critical vacancies along with inplenenting hydraulic
fracking regulations and subjecting them to federal review,
working with the Bureau of Land Managenent (BLM on Legacy well
cl eanup, and providing gas offtake allowables for Prudhoe Bay
and Point Thonson for major North Sl ope gas sal es.
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3:53:15 PM

M5. FCERSTER said that although Cook Inlet activity slowed,
North Slope activity remained high. BP and ConocoPhillips
continued their workovers and drillings. Hlcorp took over
operatorship of MIne Point and fixed a | ot of broken wells. She
was anxious about all the activity because it takes a l|ot of

time to assure that drilling is done right.
In 2016 with continuing low oil prices, there has been a
slowdown in exploration activity, but drilling and well work

continue at a healthy pace. Having said that, BP recently
announced that they are going from six to two rigs and she
expects other operators will slow down as well.

Some new activities are going to happen, she said, but probably
at a cautious pace. BlueCrest and Furie w |l pursue devel opnents
at Cosnopolitan and Kitchen Lights in Cook Inlet. Armstrong will
be doing sonething with the Repsol discovery on the North Sl ope,
but she didn't know what the activities would |ook Iike and said
it depends heavily on oil price.

3:54: 37 PM

She said AOGCC has always had a tough tinme filling its
engi neering and inspector vacancies because they conpete wth
the industry that they regulate for the sane talent pool.
However, a silver lining to the downturn cloud is that sone good
peopl e have been freed up and the inspector and engineering
vacanci es have been filled. One inspector retired earlier this
year and they were considering whether or not to replace him
but will wait and see what happens with industry activity. |If
Cook Inlet activity remains |ow, they won't have enough for that
person to do. They have three people on the North Slope at all
tinmes and the only other vacancy is for the public conm ssioner.

M5. FOERSTER said the commission spent a lot of tinme over the
| ast few years updating hydraulic fracturing regul ations, making
them easier for people to find and understand. After a nunber of
hearings they feel they "have landed on a very good set of
regul ations.” She explained that wth all the bad press
fracturing has been receiving in the last few years, the feds
have been threatening to take over in any state that cannot
denonstrate it has adequate regulations in place. That was one
of the drivers behind updating those regulations. There were
al so technol ogi cal advances. Inplenenting these regulations
seens to be going well and they make sure that all goes well and
wi || adjust them as needed.
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A nationally recognized organization did a conplete review of
the hydraulic fracking regulations and gave them "really good
marks," which will help stave off federal overreach. The feds
have announced they w Il regulate hydraulic fracking on federa
| ands, which inpacts Greater Mose's Tooth, but they will try to
work with the Bureau of Land Managenent (BLM folks to try to
get primacy or sonething that wll allow AOGCC to do the
regul ati ons.

3:57:32 PM
SENATOR M CCI CHE joined the commttee.

MS. FOERSTER said the BLMis in the process of spending the $50
mllion that Congress allocated to them to clean up the Legacy
Wlls. At the end of this season they wll have the worst
"stinkers" cleaned up wth one exception, which has minly
surface problens. The good news is that they started working on
the "Whistling Well" that has been | eaking hydrocarbon gas for
years and were able to seal the leak in the initial prep work,
so it is no longer |eaking, which makes plugging it safer and
| ess conpl i cat ed.

3:58:41 PM

She thought they were all aware of what they decided for North
Slope gas offtake allowables and skipped to the sunmmary of
rulings saying she would be happy to answer questions on any of
t hose. She added that sone triggers in the rulings allow review
of progress in several areas. If the progress isn't made, they
will revisit the rulings.

Poi nt Thomson cycling startup will start soon, she said, and
that will give them adequate information to affirm their
decision to allow Point Thonmson gas to be sol d.

4:00: 17 PM

M5. FCERSTER said staffing the AOGCC is inportant. It has a
small and highly technical staff that makes inportant geol ogic
and engineering decisions every day. Each day they have to
answer questions such as: |s the proposed procedure for drilling
this well safe? Does it use good oil field practices to ensure
t hat hydrocarbons won't be wasted and people and the environnent

won't be in danger? WIIl this production plan ensure greater
ultimte recovery of the valuable oil/gas and thermal resources
it ains to extract? WIIl operation of this well in this manner
create a threat to fresh ground waters? WII the proposed
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variance from our rules still neet the protection requirenents
i nt ended?

She said being fully staffed with engineers, geologists, and
field inspectors is critical to addressing all of the issues
they face daily in a tinely fashion and ensuring that they are
answering all the questions properly. The statute provides that
the AOGCC has three comm ssioners with diverse and relevant
qualifications. As commi ssioners, they make the final decision
on all of those questions and that is why one of them nust be an
experienced petroleum geologist, one nust be an experienced
petrol eum engi neer and the third nmust have know edge and skills
relevant to the oil and gas industry, and specifically to the
parts of that industry that the AOGCC regul at es.

M5. FOERSTER said their public seat has been vacant for over one
year, and while she and Dan Seanount have continued to run the
comm ssion without the third nmenber, it has not been easy and
some of their critical work has been slowed. Wen they are
delayed the industry is delayed and when the industry is
del ayed, revenues to the State of Al aska are delayed. A quorum
of two comm ssioners is required for every decision. Wth only
two conm ssioners in place, whenever one of them is gone the
conmi ssi on cannot act. Therefore, both she and M. Seanmobunt do
everything they can to remain accessible even when they are
away. For exanple, while arranging and attending her nother's
funeral in Texas, she was responding to many phone calls and
emails so that conm ssion work could continue. Since she wote
this up, M. Seanount's nom passed away and he had to do
comm ssion work while at her death bed with her. Wile he was
out with her, she had to postpone a hearing that was critical to
Hilcorp in a decision that would allow or not allow themto nove
forward on sone inportant well work.

4:02:59 PM

As another exanple, they have a pending adjudication request
before them that the operators requested they don't conduct
without a third comm ssioner. They do everything they can to
honor reasonable requests relative to due process, so that
deci si on has been del ayed for a year now.

On a positive note, Ms. Foerster said, she and M. Seanount tend
to see eye to eye, so they haven't had any disputes with just
the two of them maki ng decisions, but a fresh set of eyes would
provi de a perspective they are mssing. She is "the baby" in the
group and she has been there 11 years. M. Seanount's term
expires in less than one year. The statutes stagger their terns
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so that one goes every two years. That is specifically so that
they will never fall below two conm ssioners, which would render
t hem i ncapabl e of acting on anything that conmes before them and
so that they are not training two new people at once. And as
time ticks along, they are at increased risk of having those
pr obl ens.

4:04: 05 PM
CHAI R G ESSEL asked if she thought the skill set required of the
commi ssioner is very high.

M5. FOERSTER answered yes. She explained that a |lot of people
know sonmething about the oil and gas industry, but it really
needs to be sonmething that is relevant to what the comm ssion
does. Last year a great guy was nom nated, but he didn't know
anyt hi ng about what they do. That puts a strain on the staff and
other comm ssioners and nmakes it difficult for him to nake
nmeani ngf ul deci si ons.

CHAIR G ESSEL asked if the individual should have "down-hole"
experi ence.

M5. FOERSTER answered yes, that and/or relevant oil and gas |aw
experience. It mght be an attorney in the private sector who
represents a lot of oil and gas conpanies, and he woul dn't have
down- hol e experience, but he would hit the ground contributing,
because he would be able to help with all their |egal questions.

CHAI R G ESSEL asked if this is a full tinme job.

M5. FOERSTER answered yes.

CHAI R G ESSEL asked if consequently it is a paid position.
M5. FOERSTER answered yes.

CHAIR G ESSEL said she knows the governor is diligently |ooking
for soneone to fill that enpty seat.

SENATOR M CCICHE asked if the exposure of having an
i nexperienced commissioner is that they would be relatively
easier to convince to make a decision that is not in the best
interests of the state.

M5. FCERSTER answered yes. An inexperienced conm ssioner would

also slow the staff down in mking recomendations and
eval uati ng things.
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SENATOR M CCICHE asked if the staff shortages had caused a
backl og.

4:08: 07 PM
M5. FCERSTER answered because of the industry slow down they
were able to fill the one engineering position with a fell ow who

has hit the ground contributing in a big way. The | ast inspector
vacancy was filled late last year, but unfortunately one of
their experienced inspectors retired early this year. However,
with the slowdown in work they are keeping up. She said they
will take a hard look at whether that that ninth inspector
vacancy should be filled right now, because oil prices wll
rebound and things will get busy eventually.

CHAIR GESSEL, finding no further questions, thanked M.
Foerster for paying attention to cost savings and updating the
conmittee on the comm ssion's work.

SB 163- NATL. RES. WATER NOM NATI OV DESI GNATI ON

4:09: 34 PM
CHAIR d ESSEL announced consideration of SB 163. She limted
testinmony to about 10 m nutes per group.

4:10: 00 PM

RAYMOND SENSMEI ER,  Counci | Menber, Yakutat Tlingit Tribe,
Yakutat, Alaska, said he was born and raised in Yakutat and
t hanked them for this tine "to speak fromny heart"” on behal f of
the Tier 3 status of the forelands of Yakutat. He represents
Yakutat on the Transboundary Comm ssion and said that many m nes
in Canada are at the headwaters of fishing rivers; one is the
Al sek, which is 40 mles from Yakutat. The forelands, according
to scientists, Park Service and Al aska Departnent of Fish and
Gane (ADF&G), is the "nost pristine, cleanest waters of
dri nkabl e water quality in Al aska and the nation."

He said there are approximately 90 streanms with all five species
of sal non, char, cut throat, hooligan, seals and sea lions. This
area is covered with old village sites, old sumer fish canps,
shaman's graves, and the bones of his ancestors. There is no
controversy involved in claimng this status.

MR. SENSMEI ER digressed saying he is a veteran and asked if

there were any other veterans in the house. A nunber of people
st ood.
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CHAI R G ESSEL t hanked them for their service.

MR. SENSMEI ER said he served two tours in Vietnam it haunts him
still and he suffers from PTSD. He is now fighting for his
country once again. Two nen in a foxhole ask each other: Do we
have your back? The people in Yakutat have the sane plea. He
asked that everyone today put their mnds together and see what
life they can make for their children.

4:15: 00 PM

CHAIR G ESSEL thanked M. Sensneier for his testinmony and
recogni zed Representati ve Kr ei ss- Tonki ns pr esent in t he
audi ence.

4:15: 27 PM

DEBRA SCHNABEL, Executive Director, Haines Chanber of Comerce,
Hai nes, Al aska, said the mssion of the Geater Haines Chanber
of Commerce is pronotion of economic growth that contributes
positively to the quality of life in Haines. A household survey
undertaken in 2011 by the MDowell Goup as a basis for
devel oping their 2025 Conprehensive Plan concluded that 72
percent of Haines' residents rate quality of Ilife as high.
Si xty-six percent naned natural beauty and outdoor opportunities
as what they |ike nost about Haines. The following is a sunmary
of her comments:

Haines is a community in transition. Their century-
|l ong economc history includes sinultaneous operation
of four salnmon canneries, growmh and the demni se of
Porcupine (a mning town supporting over 5,000
peopl e), si mul taneous operation of two sawmlls
manuf acturing wood products for export, and a cruise
ship schedule that brought three to four vessels into
port weekly seasonally. So, Haines is a typical
Al askan conmmunity that has prospered or not depending
on resource extraction, t echnol ogi cal over haul s,
gl obal mar ket condi ti ons, and politics. Today' s
denographics describe a conmunity  of retirees,
craftspeople who renovate or construct their hones,
smal | busi ness entrepreneurs, t our oper at or s,
fi shernmen and health care providers.

Much of Haines' economc history has been decided by
the state because of l|and-granting by the state for
funding the Mental Health Trust and the University of
Al aska. The state owns and manages 32 percent of all
land in the Haines Borough. The Haines State Forest
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and the Chilkat Bald Eagle Preserve fill out the
inventory. The Haines' State Forest, once an economc
engine for defining the tinber industry, is now being
defunded by the state. The Chilkat Bald Eagle Preserve
is still an econom c devel opnent opportunity with 77
percent of respondents supporting increased comrerci al
use. To the extent that their econony is still
resource dependent, the Chilkat R ver is the |ifeblood
of commerce.

The Chanber views the nom nation of the Chilkat River
as a Tier 3, outstanding national resource water, as
specified in 40 CF. R Part 131.12 as a strategy to
direct energy away from mneral resource devel opnent
in the tributaries of the Chilkat River and to focus
energy on preservation of wld salnmon stock for
subsi stence and commercial use in the devel opnent of
recreational tourism It is the politics of defining
quality of life.

Some would say that a Tier 3 designation is necessary
to preserve cultural values including subsistence
lifestyles, necessary to preserve wld stock salnon
fisheries, necessary to maintain a senblance of
pristineness that attracts photographers, artists and
tourists seeking wlderness recreation. Those would
say it is necessary because it is inpossible to
ot herwi se guarantee that there wll never be a m shap,
an accident that could introduce toxins or pollutants
in the river, that it is inpossible for a mning
operation to create a nmethod of waste disposal that
would not pollute ground water or tributary or the
Chilkat River directly. Those who support a Tier 3
designation can envision a healthy econony that
restricts large scale resource extraction to fisheries
and an econony built on tourism

4:19: 30 PM
Those who do not support a Tier 3 designation believe
that traditional resource devel opnment undertaken wth
nodern methods and under the scrutiny of state
agenci es responsible for protecting the state's waters
do not threaten water quality. They also think that a
m ning operation, specifically, the Palner Deposit, is
the sort of economc developnent that would inprove
quality of life because it would create jobs and open
up nore l|and. These people believe that there is
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adequate regulation in place to preserve water quality
in the Chilkat River. Those who oppose a Tier 3
designation see it as an inposition on their lifestyle
and a threat to potentially neaningful economc
devel opnent .

In the 2011 survey, nore than 50 percent of househol ds
supported potential econom c devel opnent opportunities
utilizing agriculture (95 percent) value-added wood
product s (92pc), W nt er tourism (83 percent),
pronotion of the Chilkat Bald Eagle Preserve (77
percent) and large scale tinber harvesting (65
percent). Fifty percent of households supported |arge
scale mning such as the Constantine M neral deposit
in the Chilkat Valley, the Pal mer Project.

Being for or against Tier 3 for economc reasons is
only one aspect of this issue. The issue is nore
broadly political. Sonme think it would take governnent
regul ation of local life too far. W have been told at
a RA session held by the Departnment of Environnenta
Conservation (DEC) in Haines on February 22 that any
activity currently undertaken in state waters would be
allowed to continue, but there is concern that a Tier

3 desi gnati on woul d pr ohi bi t infrastructure
devel opnent that wmy be deened inportant to the
support of subsi stence lifestyles and out door

recreation such as boat |aunches, docks, and operation
of machines that raise turbidity levels in the river

MS. SCHNABEL said the political aspects of the proposed process
for designation of Tier 3 designation as outlined in SB 163 is
of concern to her nenbership according to a recent survey.

Gover nor Wal ker' s assessnment of "far-reaching
consequences” for econom c devel opment supports his
opinion that the basis for Tier 3 designation ought to
be political and not scientific. As witten, SB 163
calls for legislative action on the designation.
Menbership favors slightly a scientific basis, because
they realize that votes on issues affecting |ocal
economes can easily be traded anong legislators with
different constituent |oyalties.

Anot her concern about SB 163 is the provision that any

single resident may nominate a Tier 3 designation.
Generally, consideration of a designation of far-
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reachi ng consequence out to have a larger political
buy-in at the time of application. It needs scientific
buy-in and nom nating applications nust be vetted.

4:23:01 PM

In considering the process for designating state
waters as an outstanding national water resource, the
Chanmber |ooks to the State Constitution, Article 8,
Nat ural Resources. The legislature has constitutiona
authority for utilization, devel opnent and
conservation of all natural resources including water,
which is subject to appropriation, with priority to
prior rights and preference anong beneficial uses and
the general preservation of fish and wldlife.
Constitutionally, the legislature may provide for the
adm nistration and preservation of special use sites
for the use, enjoynent and welfare of the people as it
did with the formation of the Chilkat Bald Eagle
Preserve. The Constitution also provides that mnera
rights hold a priority right for extraction.

Nature offers us phenonenal choices that require good
j udgenent and a crystal bal | . Deci si ons have
consequences. Reflecting on the potential inpact of a
Tier 3 designation seens simlar to the inpact that
consideration of habitat for various species of
wildlife had in the managenent of our nationa
forests. A Tier 3 designation would change the course
of econom c developnment for Haines, but in what
direction and characterization remains the purview of
t hose who remain to accept that chall enge.

CHAIR G ESSEL asked when the DEC did their briefing if they
tal ked about the inpact a Tier 3 designation would have on
fishing and use of boats in the river.

M5. SCHNABEL answered that she wasn't present for first 15
mnutes and it was a question and answer briefing, but the DEC
representative did a very good job of maintaining that because
they didn't have any scientific baseline data about this entire
river systemthere were no answers at this tine.

4:25:56 PM
CHAIR G ESSEL said the survey results were interesting.

M5. SCHNABEL expl ained that she was tal king about two surveys.
One was the household survey done by MDowell group for 2011
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about the broad questions of where they want the econony to go.
The Chanber survey was specific to the Tier 3 designation.

CHAIR G ESSEL went with the second survey and asked if 29
percent of the Chanber nenbers supported the |egislature making
t hat decision and 40 percent favored the adm nistration, inplied
that they thought the DEC bureaucracy would be less political,
because their decision would be based on science. She added that
many on the Resource Committee base their evaluation of the
things that come before them on the data and the science that is
present ed.

M5. SCHNABEL noted that SB 163 provides for the devel opnment of a
process and it's hard to know how seriously that woul d be taken

because she has heard that DEC is thinking of only collecting
the nomnations and putting them forward to the |egislature
w thout vetting the application or creating baseline data for
consideration. People are highly concerned about a political
body maki ng such inportant decisions.

CHAIR G ESSEL said the conmttee is looking at the process
| anguage carefully.

4:29:01 PM

SENATOR M CCICHE noted that a mpjority didn't favor a Tier 3
designation, but thought that the administration would be a
better choice than the legislature. He asked if her question
expl ained sone sort of a process, because if the designation
decision would go to a commssioner, it would likely have a
scientific basis. However, the comm ssioner is appointed by a
governor who has very real political ties. In a legislative body
political feelings can be averaged out. If a body of water
shouldn't be designated, it shouldn't really matter which body
makes the decision. Conm ssioners can fluctuate dramatically.

M5. SCHNABEL said the Chanber survey followed the February 22
neeting when DEC information on existing regulations was
di stributed. Haines has a section of citizenry who believe there
is alot of exchanging of votes in the |egislative process.

SENATOR M CCICHE said that my happen with sonme |ower |[evel
things, but it is less likely to occur on inportant issues, and
it can happen on both sides. He personally feels that a really
sound process would be the data processed by the admnistration
and forwarded to the legislature. That is generally how they
make nost key decisions and he has a tendency to believe the
process works.
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MS. SCHNABEL said she would take that informati on back with her.

CHAIR G ESSEL said she appreciated that comment and had never
traded a vote in her six years in the legislature. "I vote on
what | believe is the best thing for our state as a lifelong
Al askan, " she said.

4:33: 34 PM
SENATOR STOLTZE conmented that he was just confused about the
political judgnent in Haines after 2012.

4:33:56 PM

LOU E FLORA, Legi sl ative Liaison, Al aska Center for the
Environnent (ACE) and Al aska Conservation Voters (ACV), Juneau,
Al aska, read from prepared text opposing SB 163 as witten. He
appreciated all the hard work that all Ilegislators are doing
this year on the fiscal dilemm.

He said ACE/ ACV supports a clear and transparent process to
designate CQutstanding National Resource Water (ONRW. They
support an inclusive process that highlights local input that
creates conprom se and a working relationship bet ween
st akehol ders. They are disappointed that Governor Wl ker would
see fit, out of all +the options, to punt this Tier 3
determ nation responsibility to the |legislature. Establishing
the legislature as the final arbiter of this big decision puts a
| ot of pressure on conmttee chairs and individual |egislators.
It also places the designation in a kind of chutes and |adders
ganme which sonme people and groups are better equipped to play
t han ot hers.

The primary problem that they see with having the |egislature
making the final Tier 3 designation is that it creates a white
hot political debate, instead of a stakeholder discussion.
Additionally, a 90-day session is dom nated by generally one,
two, or three mmjor issues and may not provide enough tine to
fully and fairly vet and decide on a Tier 3 nom nation.

The DEC, with input from ADFG and DNR would yield better results
for Alaska in the long run and would foster better public
di al ogue. The Ofice of the Governor is powerful enough to
absorb the shock of opposition from whormever is opposed to the
final outcone.

It is their wunderstanding that all the western states have
adopted sone nethod of designating Tier 3 waters as required by
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the Cean Water Act, but only a small handful of states put the
onus of approving a Tier 3 designation on the state |egislature.
Some western states |like Mntana that require |egislative
approval of Tier 3 also automatically designate all waters in
nati onal parks and protected areas as Tier 3 waters. |I|daho
requires legislative approval and has no Tier 3 waters. Oher
western states |ike Womng, Wshington and Oegon |eave the
designation process up to their equivalent of a DEC. Per capita,
there is a larger constituency for salnon and clean water in
Al aska than any other state in the Lower 48. So conparisons to
any of these states are tough.

MR. FLORA said ACE/ ACV recognizes that a Tier 3 designation
m ght seem awkward in Alaska that has a superabundance of high
value rivers, wetlands, |akes and streams. However, there are
numerous reasons why it’s inportant to have a science-based,
transparent and inclusive ONRW process that allows Al askans to
seek Tier 3 protections for inportant waterbodies. For one
thing, the planet keeps breaking records; 2015 was the hottest
year in recorded history. January 2016 was the warnest January
in human record. Climate change is likely going to change a | ot
of things for water in Al aska. Perhaps the stress of |ow snow
pack and increasing water tenperature on our fish habitat wll
engender nore and nore pressure to protect fish habitat from
additional stressors. At sone point, likely soon, a whole |ot of
people mght be looking for a whole lot of answers on how to
protect our fish. A science-based determ nation process may be
nore appropriate than a l|legislative process as people begin to
exam ne and judge the inpacts of climate change on all of our
wat er s.

4:38:52 PM

It is conceivable though that Al askans will submt applications
to protect waterbodies as a response to perceived policy and
deci sion maki ng shortcom ngs. O course everyone has their own
view of whether the balance is tilted too far one way or the
ot her. ACE/ ACV believes that many current permtting processes
have structural deficiencies that prevent conprom se or that
adequately protect our fish and water, such that ONRW
desi gnati on nay be sought.

For exanple, since losing the Coastal Zone Managenent Program
whi ch brought Alaskans to the table in major permt reviews,
there is no ability to comment on tenporary water use permts
which are used as a proxy for mgjor industrial water rights.
Public interest litigation has been stripped to bare bones and
public coment on oil and gas |easing has been consolidated.
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Reasonabl e water quality neasures to prohibit wastewater m xing
zones in salnmon spawning habitat has been halted, the citizens
initiative to nake cruise ships not dunp sewage into state
waters has been rolled back. There is no requirenment for
i nteragency consultation on major water wthdrawal permts and
there is no law on the books to prevent dewatering of a sal non
stream

MR. FLORA continued that under the Clean Water Act, the state is
not required to designate Tier 3 waters, it is only required to
have a process in place for citizens to nmake nom nations. There

are various options for what that process could |ook Iike.
ACE/ ACV does not think that a legislative process is the right
one for Alaska. SB 163 is nerely a path to nore shrill debate

Al aska is uniquely dependent on fish and clean water so there is
going to be a lot of noise surrounding this issue.

There is obviously an interest in the legislature in mtigating
against Tier 3 nomnations. Instead of creating a process where
Tier 3 nomnations domnate the |egislative conversation, the
Wal ker Admi nistration should use the tools at its disposal to
build a public conversation around why Al askans woul d seek Tier
3 nominations in the first place.

To summarize in closing, he said, Alaska is overdue for the
adoption of a clear, inclusive, science-based ONRW process.
Wiile there is no requirenment to designate waters, only to have
a process, whatever process is adopted should be workable for
the people of Alaska, and allow them to make nom nations and
have the nom nati ons considered. The decision should be science-
based, inclusive, and transparent. ACE/ ACV believes that the
process that nmkes the nobst sense is to have DEC, the agency
with the water quality and permtting expertise, be in charge of
t he deci sion.

SENATOR STOLTZE recalled that the governor suggested that the
| egi sl ative branch nake the designations and he assuned that DEC
woul d be responsible for nmaking the policy recomendations. DEC
Comm ssioner Hartig has been at the helm through three
adm ni strations and has helped direct a ot of that traffic that
has been so inimcal in Al aska. And he asked: "Wy would you
want to trust a dirty guy |ike hinP"

MR. FLORA replied that the comm ssioner has a long famliarity
with the process and he could create a fair process for
anal yzi ng Ti er 3  water nom nati ons wor ki ng W th t he
adm nistration. Part of the issue now is that Al askans didn't
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know about Tier 3 waters before the governor introduced this
bill. Using science and having stakehol der involvenent builds a
| ot nore cooperation and can bring Al askans together in a |arger
way than a potentially partisan |egislative debate.

4. 43: 28 PM

SENATOR MCCICHE said in looking at the list of designated
waters in western states, the State of California is arguably
the nost environnentally active state in the union and it has
only two bodies of water designated as Tier 3. California has a
robust process; it has a state agency or ten for just about
every decision that has to be made.

He struggles with M. Flora's logic, because he envisions a
process where DEC and DNR meke a recommendation to the
| egislature, a body that <changes slowy but is relatively
consistent. The body has been deliberative even if they don't
all agree with every decision. But there is really the potenti al
for dramatic swings in the admnistration: you have no idea who
t he next governor wll| be.

SENATOR M CCl CHE opi ned that the beauty of our systemis that if
| egislators are not responsive, they often go away and get
replaced with other legislators that are nore responsive. He was
open to discussing these things, but he didn't follow M.
Flora's logic. He hoped that if there is a waterway that should
be designated as Tier 3 that it would be successful with the
| egislature. If it shouldn't be, neither the departnment nor the
| egi slature would |ikely support it either way.

4. 46: 25 PM

DEANTHA CROCKETT, Executive Director, Al aska Mners Association
(AMA), Anchorage, Al aska, said they support SB 163. She said SB
163 addresses the process in which an outstanding national
resource water (ONRW is designated.

The Federal C ean Water Act includes antidegradation
rules, the nost stringent of which is called "Tier 3."
Any wat erbody that is designated as an ONRW woul d fall
under Tier 3 rules and cannot be degraded beyond the
baseline conditions. Thi s means that any  new
activities or expansion of existing activities on the
wat er body that would change the water quality in any
way would be prohibited, even if the discharge could
prove it neets applicable water quality standards and
fully protects fish, aquatic life and other water
uses. To this end, | have a white paper that outlines
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the inplications of a Tier 3 designation on watershed
uses that I will submt with ny testinony today.

Designation of an ONRW and subsequent Tier 3 water
protection would, wthout doubt, be a barrier to
resource devel opnent, econom c developnment and sone
crucial rmunicipal projects. Conceptually, the AMA
woul d prefer that the State of Al aska request that
Al aska be exenpted from the provisions wthin the
Clean Water Act that requires the state to have a
designation process in place. However, it may not be
possible to secure this exenption and in that case

AMA bel i eves the best avenue the state can establish a
process is one in which waterbodies can be nom nated
for ONRW designation through an act of t he
| egi sl ature. Therefore, we support the passage of SB
163 this session, provided anendnents are nade to
ensure the process is credible and done in a way that
truly evaluates waterbodies wth science and data
prior to the pursuit of a designation.

Wiile there may be cases in which nomnation of an
ONRW is warranted, AMA believes the process and any
designation could be used by sone anti-devel opnent
individuals or organizations to stop responsible
devel opnent projects. To prevent this process from
being used as a tool to stop the next mne, tinber
sal e, fish processing plant, or oi | and gas
devel opnent, we propose the foll ow ng amendnents:

4:50: 02 PM

1. A nomnation can't be enacted unless the |egislature confirns
t he designation

2. The nomnation should be specific to sections of water and
can't go further or be applied to any waters outside the
i nt ended ONRW desi gnati on area.

3. Language should be included to provide the ability for DEC to
reject nomnations that fail to satisfy specific criteria and
requirenents for information that the departnent would establish
inregulation. Vetting is a good word to use for this process.

She read suggested criteria that was in a March 4 letter for any
nom nat i on. | nf or mati on t hat proves the waterbody has
exceptional wunique characteristics relative to other state of
Al aska wat ers incl uding:

- being in pristine condition, largely absent of human sources
of degradati on,
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-being of exceptional ecological, economical or recreational
physi cal appearance,

-bei ng exceptional or rare exanple of its type,

-acconpani ed by data that denonstrates these criteria.

Further she suggested that DEC shall conduct a conpleteness
review of all applications and be able to request additional
information as necessary to process it even if it necessitates
the nom nation being held over to the next nom nation period as

outlined in the bill. DEC should have ability to require
rei nbursenent for processing applications including the required
eval uations and reports. DEC shall begin processing the

application after a satisfactory reinbursable services agreenent
has been received fromthe applicant.

DNR shall prepare a report evaluating the |and use inplications
of any waterbody proposed for Tier 3 nomnation that DEC submts
to the legislature. It shall include the social and economc
inmpacts arising out of the <changes as a result of the
designation. Before preparing the report DNR shall also enter
into a satisfactory reinbursable service agreenment wth the
appl i cant.

4:52:52 PM

Finally, she said, DEC s final evaluations and determ nations
and findings regarding a waterbody or segnent shall constitute a
final departnment decision that could be admnistratively
appeal ed. The departnent shall not forward any waterbody
nom nation to the legislature until all admnistrative and
judicial appeals have been resolved. And should there be an
adm ni strative and/or judicial appeal, the decisions and records
of that should be forwarded to the legislature at the tine of
deci si on.

M5. CROCKETT said a fourth proposed change is to organize a
timeline in which DEC collects nom nations and forwards them to
the legislature. Suggested |anguage states within 10 days after
the convening of each legislature the conm ssioner shal
transmt to the |legislature for ~consideration a |list of
nom nations and related material that were received by the
department within the 24-nonth period preceding Septenber 1 of
t he previous year.

Nom nations of ONRW waters should be done constructively.
Therefore AMA believes the agency should start each nom nation
period with a clean slate ensuring that previously nom nated
waters that the legislature declined to act on aren't forwarded
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to the legislature repeatedly. Requiring new non nations every
two years will help to mtigate both duplicative and outdated
nom nations of waters already having been addressed as being
i nappropriate for designation.

A list of nomnations should only be forwarded to the
| egi sl ature once per session. Nom nations received by the agency
after the Septenber 1 deadline should be considered in the
nom nation period for the follow ng | egislature.

Her last recomrendation for SB 163 is that |anguage be included
that provides a mechanism in which the process can be reversed
if the stream no |onger needs Tier 3 protection. M. Crockett
said an ONRW designation shouldn't be a final decision; it
should be made only if absolutely necessary with the goal of
restoring the waterbody to a condition in which nultiple uses
can return to it. DEC and perhaps the legislature wll need the
authority and process to change a designation if and when
appl i cabl e.

She concluded saying that even with their lengthy comments and
suggestions, AMA believes that SB 163 is the start of a good
bill with the potential of being good policy for Al aska.

4:55: 37 PM

SENATOR M CCI CHE coment ed on t he | egi sl ature vVer sus
adm ni stration discussion that Idaho has no ONRW. Mntana has a
Board of Environnental Review and has designated waters of the
National Parks and Federal W Iderness Areas but no Tier 3
waters. Oregon and Washington both have an admnistrative
process and both are nore environnentally active on water
quality than folks in Alaska. Neither has a single Tier 3
waterbody in their states. Womng seens to be the only western
state that has an Environnent al Quality Control Counci |
appoi nted by the governor that has 15 other waters plus adjacent
wet | ands that have been designated other than National Parks and
W | derness Areas. It's interesting, because nothing today
prohibits DEC from designating Tier 3 waters and nothing
indicates that nore waters would be designated under a board
process in western states. He wondered what the Governor's
t hought process was.

CHAI R G ESSEL said DEC opined that Article 8 of the Constitution

says the legislature shall provide for the "utilization
devel opment, and conservation of all natural resources falling
into the state including land and waters.” Therefore she
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believed that was the foundation on which the governor opines
that it falls under |egislative authority.

SENATOR STOLTZE commented that there were sone assertions that
the legislature is a partisan political body and asked if the
comm ssioner would talk about the governor's notivation before
the bill |eaves committee.

CHAI R G ESSEL said "absolutely."
5:00:41 PM
Finding no further business to cone before the cormmittee, Chair

G essel adjourned the Senate Resources Conmittee neeting at 5:00
p. m
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